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ORDER. 


In  the  Matter  of  the  Division  of  the  Territory  of  Arizona  into 
Five  Judicial  Districts  and  the  designation  of  the  terms 
of  Courts  and  the  Justices  to  preside  therein;  with 
supplemental  orders  in  force  March  1,  1908. 


Pursuant  to  the  power  and  authority  conferred  upon  us  by 
the  Act  of  Congress  approved  March  3,  1905,  and  entitled 
**An  Act  to  provide  for  an  additional  Associate  Justice  of  the 
Supreme  Court  of  Arizona  and  for  other  purposes,"  and  in 
compliance  with  the  direction  in  said  Act  contained,  it  is 

Ordered,  That  the  Territory  of  Arizona  be,  and  the  same 
hereby  is,  divided  into  five  judicial  districts.  Each  district 
shall  be  composed  of  the  several  counties  of  the  Territory 
hereinafter  specified,  to-wit: — 

The  First  District  shall  be  composed  of  the  counties  of  Pima 
and  Yuma. 

The  Second  District  shall  be  composed  of  the  counties  of 
Cochise  and  Santa  Cruz. 

The  Third  District  shall  be  composed  of  the  counties  of 
Maricopa  and  Pinal. 

The  Fourth  District  shall  be  composed  of  the  counties  of 
Yavapai,  Mohave,  Coconino,  Navajo,  and  Apache. 

The  Fifth  District  shall  be  composed  of  the  counties  of 
Graham  and  Gila. 

An  additional  Associate  Justice  of  this  court  having  been 
appointed,  pursuant  to  the  terms  of  said  Act  of  Congress, 
it  is  further 

Ordered,  That  the  Chief  Justice  and  the  Associate  Justices 
be,  and  they  hereby  are,  designated  and  assigned  to  preside 

(iv) 


Obdeb.  t 

ill  said  districts  respectively  according  to  the  following  allot- 
ment, to-wit: — 

For  the  First  District,  John  H.  Campbell,  Associate  Justice. 

For  the  Second  District,  Fletcher  M.  Doan,  Associate 
Justice. 

For  the  Third  District,  Edward  Kent,  Chief  Justice. 

For  the  Fourth  District,  Richard  B.  Sloan,  Associate 
Justice. 

For  the  Fifth  District,  Qeorge  B.  Davis,  Associate  Justice. 

Pursuant  to  said  Act  of  Congress,  it  is  further 

Obdebed,  First — That  tiie  places  for  holding  the  several 
District  Courts  in  the  exercise  of  the  same  jurisdiction  as 
that  of  the  Circuit  and  District  Courts  of  the  United  States, 
be  and  the  same  hereby  are  fixed  as  follows,  to-wit : — 

In  the  First  District,  at  Tucson,  in  the  County  of  Pima. 

In  the  Second  District,  at  Tombstone,  in  the  County  of 
Cochise. 

In  the  Third  District,  at  Pheenix,  in  the  County  of  Maricopa. 

In  the  Fourth  District,  at  Prescott,  in  the  County  of 
Yavapai. 

In  the  Fifth  District,  at  SolomonviUe,  in  the  County  of 

Qraham. 

« 

Second — The  times  for  holding  the  said  District  Courts 
and  for  holding  the  courts  in  the  resx>ective  counties  in  each 
judicial  district,  in  the  exercise  of  the  authority  conferred 
by  section  1874  of  the  Revised  Statutes  of  the  United  States, 
are  hereby  fixed,  and  terms  of  the  said  courts  shall  be  held 
in  each  year  as  follows,  to-wit : — 

In  the  First  Judicial  District: 

In  the  County  of  Pima  on  the  fourth  Monday  in  April 
and  on  the  fourth  Monday  in  October. 

In  the  County  of  Yuma  on  the  first  Monday  in  April 
and  on  the  first  Monday  in  October. 


yi  Obdbb. 

In  the  Second  Judicial  District: 

In  the  County  of  Cochise  on  the  fourth  Monday  in 
April  and  on  the  fourth  Monday  in  October. 

In  the  County  of  Santa  Cruz  on  the  first  Monday  in 
April  and  on  the  first  Monday  in  October. 

In  the  Third  Judicial  District: 

Jn  the  County  of  Maricopa  in  the  year  1905  on  the 
first  Monday  in  April  and  on  the  third  Monday  in 
October,  and  thereafter  on  the  third  Monday  in 
April  and  the  third  Monday  in  October. 

In  the  County  of  Pinal  in  the  year  1905  on  the  first 
Monday  in  May  and  on  the  first  Monday  in  October, 
and  thereafter  on  the  first  Monday  in  April  and  the 
first  Monday  in  October. 

In  the  Fourth  Judicial  District: 

In  the  County  of  Yavapai  on  the  first  Monday  in  May 
and  the  first  Monday  in  Noyember. 

In  the  County  of  Mohave  on  the  first  Monday  in  April 
and  the  third  Monday  in  October. 

In  the  County  of  Coconino  on  the  second  Monday  in 
April  and  the  third  Monday  in  September. 

In  th^  County  of  Navajo  on  the  second  Monday  in 
October. 

In  the  County  of  Apache  on  the  first  Monday  in  Oc- 
tober. 

In  the  Fifth  Judicial  District : 

In  the  County  of  Graham  on  the  first  Monday  in  April 
and  on  the  first  Monday  in  October. 

In  the  County  of  Oila  on  the  first  Monday  in  June  and 
on  the  fourth  Monday  in  November. 

Dated  March  22,  1905. 


It  is  hereby  ordered  that  Frederick  S.  Nave,  Associate  Jus- 
tice, be  and  is  hereby  designated  to  preside  in  the  Fifth 
Judicial  District  in  the  place  and  stead  of  Eugene  A.  Tucker^ 
resigned. 

Dated,  Phoenix,  November  17,  1905. 


Order.  vii 

It  appearing  that  by  reason  of  the  construction  of  a  court- 
house at  Globe,  Gila  County,  suitable  accommodations  for 
holding  court  will  be  available  at  that  place  on  January  29, 
1907,  It  Is  Hereby  Ordered,  That  the  place  for  holding  the 
District  Court  in  the  Fifth  Judicial  District  in  the  exercise 
of  the  same  jurisdiction  as  that  of  the  Circuit  and  District 
Courts  of  the  United  States  be  and  the  same  is  hereby  fixed 
at  the  town  of  Globe  in  the  County  of  Gila. 

This  order  shall  be  in  effect  on  and  after  January  29,  1907. 

Dated  November  13,  1906. 


It  is  hereby  ordered  that  the  times  for  holding  the  Dis- 
trict Court  of  the  Fifth  Judicial  District,  in  its  exercise  of 
the  jurisdiction  conferred  upon  it  by  paragraph  1910  of  the 
Revised  Statutes  of  the  United  States,  and  also  the  District 
Court  of  said  district  in  and  for  the  County  of  Gila,  held 
under  the  authority  of  paragraph  1874  of  said  statutes,  are 
hereby  fixed,  and  the  terms  thereof  shall  be  held,  as  follows : — 

In  the  year  1907  on  the  last  Tuesday  in  January  and  the 
first  Monday  in  November,  and « in  each  year  thereafter  on 
the  first  Monday  in  May  and  the  first  Monday  in  November. 

Dated  January  19,  1907. 
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Act  of  Congress,  March  3,  1905 127,  128 

ORGANIC   ACT    OF   ARIZONA, 
Revised  Statutes,  1901,  see.  63,  "Harrison  Act" 381 
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1478  195 
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153 
153 
156 


PAGK 
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174 

174 
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7,   g 

7 
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Par.  3864  378 

Par.  3868  394 

Par.  3877  

389,  394,  399,  400,  402,  403,  404 

Par.  3879 389,  394 
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Sec.  5 126 
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Sec.  182  188 

Sec.  215  203 

Sec.  444 124,  416 

Sec.  460  167 

Sec.  462 181,  183 
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Sec  873  166 


Par.  3882  410 

Par.  3884  410 
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Par.  4235  150 
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Par.  940 49 

Par.  1107 284 

Par.  1110 284 

Par.  1111 284 

Par.  1117 284 

Par.  2630 150 
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Par.  2655 389 
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TERRITORY  OF  ARIZONA 

DURING  THE  TEAB  1904. 


[Criminal  No.  174.     Filed  March  26,  1904.] 

[76  Pac  605.] 

TEODORO  ELIAS,  Defendant  and  AppeUant,  v.  TERRI- 
TORY OF  ARIZONA,  PlaintiflE  and  Respondent 

1.  Criminal  Law — Changs  or  Vknub — ^When  Granted. — ^A  eourt 
ifl  justified  in  refusing  an  application  for  a  change  of  venue 
on  account  of  the  prejudice  of  the  inhabitants  of  the  countj,  unless 
it  affirmativelj  appear  from  the  showing  that  there  is  such  a  feel- 
ing of  prejudice  in  the  community  as  will  be  reasonably  certain 
to  prevent  a  fair  and  impartial  triaL 

2.  Same — Same — Showing — Insufficiency. — ^The  intemperate  expres- 
sions of  a  mass  of  people  congregated  on  the  streets  at  the  time  of 
the  killing,  and  the  publication  of  a  couple  of  inflammatory  articles 
in  the  daily  papers  on  the  following  day,  may  properly  be  con- 
sidered as  insufficient  to  demonstrate  the  impossibility  of  a  fair 
and  impartial  trial  in  a  large  county  with  one  city  of  more  than 
ten  thousand  inhabitants,  from  which  to  select  jurors,  and  this  more 
particularly  as  the  trial  occurred  nearly  a  year  after  such  killing 
and  the  public  expressions  and  newspaper  articles  in  reference 
thereto. 

3.  Same — Same — Granting  Discretionary — Appeal  and  Error — ^Pre- 

SUMPTION — Abuse. — The  denial  of  an  application  for  a  change  of 
venue,  being  within  the  sound  discretion  of  the  trial  court,  and  there 
being  a  presumption  in  favor  of  its  proper  exercise,  will  not  be 
interfered  with  on  appeal  except  where  an  abuse  of  such  discretion 
is  shown  by  the  record. 

4.  Criminal  Law — Contintjancb — ^Discretionary — ^Facts  not  Jusn- 
fying. — ^Where  it  appears  that  a  continuance  was  granted  on  appli- 
cation of  defendant  in  a  criminal  case,  from  October  term  of  court 
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until  the  next  April,  because  of  the  ftbsenee  of  witnesses,  and  that  in 
March  defendant  caused  a  subpana  to  be  issued  for  these  witnesses 
without  instructing  the  sheriff  where  thej  could  be  found,  or  inform- 
ing him  that  one  of  the  witnesses  was  generally  known  bj  a  name 
other  than  that  given  in  the  subpoena,  and  that  one  of  the  witnesses 
was  present  at  the  trial,  and  the  affidavit  presented  in  support  of 
motion  for  further  continuance  did  not  show  any  probability  that 
the  second  witness  could  be  found,  or  due  diligence  in  attempting 
to  secure  attendance  of  the  third,  and  it  was  a  very  serious  ques- 
tion whether  the  evidence  sought  to  be  furnished  by  the  witnesses 
would  materially  affect  the  defense  of  the  accused,  there  was  no 
abuse  of  discretion  in  the  denial  of  the  application  for  further  con- 
tinuance. 

5.  Trial— JuBY — Special  Ybnirb  —  Whin  Pbopebly  Osdebed  —  Bkv. 
Btats.  Asiz.  1901,  PAB.  2807,  Gonstbued. — Paragraph  2807,  ntpra 
providing  that  where  a  sufficient  number  of  jurors  fail  to  appear, 
the  court  may  in  its  discretion  order  a  sufficient  number  to  be  drawn 
forthwith  and  summoned  to  attend  such  court, — held,  that  where  the 
court  is  of  the  opinion  that  sufficient  jurors  are  not  present,  it  is 
proper  to  order  a  special  venire,  although  the  regular  panel  is  not 
at  that  time  exhausted. 

6.  Same — Same — ^Method  of  SKLBcnNO — ^Bsv.  Stats.  Akiz.  1901,  pabs. 

2819,  2820,  Construed. — ^Paragraph  2819,  9upra,  providing  that  at 
the  opening  of  court  the  clerk  must  write  the  names  of  the  persons 
summoned  as  jurors  who  are  present  and  not  excused  upon  separate 
slips  of  paper  and  deposit  them  in  a  box,  etc.,  and  paragraph  2820, 
supra,  providing  that  when  an  action  is  called  for  trial  by  jury  the 
clerk  shall  prepare  separate  ballots  containing  the  names  of  the 
jurors  summoned  who  have  appeared  and  have  not  been  excused 
and  deposit  them  in  a  box,  and  then  draw  from  the  box  the  proper 
number,  it  was  proper  to  deposit  in  the  box  when  the  action  was 
called  for  trial  the  ballots  bearing  the  names  of  the  jurors  sum- 
moned^ on  the  regular  venire,  together  with  those  summoned  on  the 
special  venire,  the  latter  having  been  ordered  because  the  court  was 
of  the  opinion  that  there  were  not  sufficient  jurors  present  for  trans* 
action  of  the  business  before  the  court. 

7.  Criminal  Law — ^Homicide — ^Defense — ^Insanitt — Question  of  Pact 
: — Evidence — Conflict — ^Verdict — ^Will  not  Be  Disturbed  on  Ap- 
peal.— The  question  of  the  sanity  of  the  accused  at  the  time  of  the 
commission  of  the  offense  charged  is  a  matter  of  fact  for  the  jury 
to  determine,  and  where  there  is  a  conflict  of  evidence  upon  the 
point,  and  there  is  material  evidence  to  support  the  verdict  of  the 
jury  in  relation  thereto,  it  will  not  be  disturbed  on  appeal 

8.  Trial — ^Jury — ^View  of  Premises  by — ^Defendant  not  Present — 
Bev.  Stats.  Ariz.  1901,  Pen.  Code,  sec.  946,  Construed  and  Held 
Constitutional. — Section  946,  supra,  provides  that  whenever  in  the 
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opinion  of  the  court  it  is  proper  for  {he  jary  to  view  the  place 
mt  which  the  aeeused  is  charged  with  having  committed  the  crime, 
or  at  which  anj  material  fact  occurred,  the  court  may  order  the  jury 
taken  there  in  a  body.  In  a  criminal  prosecution,  upon  motion  of 
defendant's  counsel  and  despite  the  objection  of  the  prosecution, 
an  order  was  made  to  take  the  jury  to  the  scene  of  the  alleged  crime. 
Neither  the  defendant,  his  counsel,  nor  the  trial  ju&ge  accom- 
panied them.  No  witnesses  testified  at  the  taking  of  the  view  and 
the  jurors  were  instructed  not  to  discuss  the  case  among  themselves 
or  with  any  one  else.  Held,  that  the  statute,  supra,  is  constitutional, 
and  that  the  view  of  the  locus  in  quo  by  the  jury,  in  the  absence 
of  the  defendant,  is  not  prejudicial  error  when  made  with  the  con- 
sent of  the  defendant. 

9.  Statutes — ^Adopted — With  Pbiqb  Jttdioial  CtoNSTBuoTioN — Sxtbsb- 
QUXNT  Construction  not  Binding. — The  adoption  of  a  statute 
from  another  state  adopts  with  it  the  construction  placed  upon  it 
by  the  supreme  court  of  that  state  at  the  time  of  such  adoption. 
Subsequent  constructions  by  such  court  have  no  greater  weight  than 
the  construction  placed  upon  similar  statutes  by  the  supreme  courts 
of  other  jurisdictions. 

10.  Tbiaij — ^Instructions — Speciai/— Nor  Error  to  Betusz  whbn  Ck>N- 
TAiNSD  IN  General  Charge. — ^Where  the  charge  of  the  court  in  a 
criminal  trial  included  all  of  the  requested  instructions  to  which  the 
defendant  was  entitled,  it  is  not  error  to  refuse  to  give  them  again 
on  request. 

11.  Jury — ^Prejudice — Question  or  Fact. — Where  the  defendant  filed 
affidavits  on  motion  for  new  trial  alleging  that  a  juror  had  pre- 
judged his  case,  which  affidavits  were  rebutted  by  the  affidavits  of 
the  trial  juror  and  others  which  bore  the  impress  of  truth,  the 
trial  court  is  warranted  in  finding  that  the  juror  was  unprejudiced 
upon  the  issue  of  fact  thus  presented,  and  in  denying  the  motion 
for  new  trial  based  thereon. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  B.  Davis,  Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion. 

Antonio  Orfila,  and  Josiah  Ide,  for  Appellant. 

E.  W.  Wells,  Attorney-General,  and  Roscoe  Dale,  District 
Attorney  of  Pima  County,  for  Respondent. 

DOAN,  J. — The  appellant  was  indicted  in  October,  1902,  for 
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murder,  alleged  to  have  been  committed  on  the  twenty-sixth 
day  of  July,  1902,  by  shooting  and  killing  one  W.  H.  Kat- 
zenstein.  After  continuance  for  the  term,  and  denial  of 
change  of  venue  and  further  continuance,  he  was,  in  May, 
1903,  tried  in  the  district  court  of  Pima  County,  and  found 
guilty  of  murder  in  the  first  degree,  the  jury  fixing  the  pen- 
alty at  death.  His  motions  for  a  new  trial  and  in  arrest 
of  judgment  were  denied,  and  after  their  denial  judgment  of 
conviction  was  pronounced,  and  the  death  sentence  imposed. 
He  now  prosecutes  his  appeal  from  the  order  of  the  trial 
court  denying  a  change  of  venue,  from  the  order  denying 
a  continuance,  from  the  judgment  of  conviction,  and  from 
the  orders  overruling  and  denying  his  motion  for  a  new  trial 
and  in  arrest  of  judgment. 

The  first  assignment  of  error  presented  is  the  court's  refusal 
to  grant  apx>ellant's  application  for  a  change  of  venue,  based 
upon  afiSdavits  representing  that  the  appellant  could  not  re- 
ceive a  fair  and  impartial  trial  in  Pima  County  by  reason  of 
the  prejudice  of  the  people  of  said  county.  In  support  of 
said  motion  were  presented  the  affidavits  of  appellant  and 
his  two  counsel,  citing  articles  published  in  two  da'ly  papers 
about  the  time  or  shortly  after  the  killing  of  Katzenstein, 
and  the  declarations  of  different  persons  made  on  the  streets 
of  Tucson  on  the  night  of  that  occurrence.  Counter  afddavits 
were  filed  by  the  district  attorney,  sheriff,  and  different  resi- 
dents of  the  county.  This  motion  was  argued  and  submitted 
to  the  court  at  the  October  term,  1902,  and  was  denied,  but 
permission  was  granted  to  renew  the  same  at  the  time  the 
case  might  be  called  for  trial.  The  case  was  then  continued 
on  motion  of  the  appellant  from  the  October  term,  1902, 
to  the  April  term,  1903,  and  on  May  8,  1903,  before  the  trial 
of  the  cause,  the  appellant  filed  a  supplemental  affidavit  and 
renewed  the  motion,  the  consideration  of  which  was  then  con- 
tinued to  be  taken  up  during  the  impaneling  of  the  jury.  Be- 
fore the  completion  of  the  impanelment  of  the  jury,  the 
motion,  being  again  renewed,  was  denied  by  the  court,  to 
which  ruling  the  appellant  excepted.  The  facts  set  forth  in 
the  affidavits  ^d  counter  affidavits  do  not,  upon  a  careful 
examination,  indicate  any  abuse  by  the  judge  of  the  lower 
court  of  the  discretion  that  he  was  called  upon  to  exercise 
in  passing  upon    this  motion.     Before  the  court  is  justified 
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in  Enistaining  an  application  for  a  change  of  venue  on  account 
of  the  prejudice  of  the  inhabitants  of  the  county,  it  must  af- 
firmatively appear  from  the  showing  that  there  is  such  a  feel- 
ing of  prejudice  prevailing  in  the  community  as  will  be  rea- 
sonably certain  to  prevent  a  fair  and  impartial  trial.  State 
V.  Daugherty,  63  Kan.  463,  65  Pac.  696.  The  intemperate 
expressions  of  a  mass  of  people  congregated  on  the  streets  at 
the  time  of  the  killing,  and  the  publication  of  a  couple  of  in- 
flammatory articles  in  the  daily  papers  on  the  following  day, 
or  within  a  few  days  thereafter,  might  properly  be  considered 
by  the  trial  judge  insufScient  to  demonstrate  the  impossibility 
of  a  fair  and  impartial  trial  in  a  county  as  large  as  Pima 
County,  with  one  city  of  more  than  ten  thousand  inhabitants, 
from  which  to  select  jurors,  and  this  more  particularly  as  the 
trial  occurred  nearly  a  year  after  such  killing  and  the  public 
expressions  and  newspaper  articles  in  reference  thereto.  An 
application  for  a  change  of  venue  calls  for  the  exercise  of  a 
sound  judicial  discretion.  The  presumptions  are  in  favor  of 
the  correctness  of  the  conclusions  arrived  at  and  the  ruling 
made  by  the  trial  court,  and  they  will  not  be  interfered  with  on 
appeal  by  the  supreme  court  except  when  a  clear  case  is  shown 
by  the  record  of  an  abuse  of  such  discretion.  State  v.  Arm- 
strong, 43  Or.  207,  73  Pac.  1024;  Parker  v.  Territory,  5  Ariz. 
283,  52  Pac.  361. 

It  is  next  urged  that  the  court  erred  in  refusing  appellant's 
motion  for  a  continuance  of  the  trial.    A  continuance  was 
granted  the  appellant  from  the  October  term,  1902,  to  the 
April  term,  1903,  because  of  the  absence  of  the  witnesses 
Gamez,  Carrizosa,  and  Kline.    On  March  6,  1903,  he  caused 
a  subpoena  to  issue  for  these  witnesses,  without  instructing 
the  sheriff  where  they  could  be  found.    The  officers  returned 
the  subpoena,  declaring  their  inability  to  find  Gamez,  and 
stating  that  Carrizosa  had  left  Tucson  long  prior  to  the  homi- 
cide, and  that  his  residence  and  present  location  were  un- 
known.   Kline  was  subpoenaed,  and  was  present  at  the  trial, 
but  was  not  called  by  the  defendant.    It  was  disclosed  by 
the  testimony  of  other  witnesses  during  the  trial  that  the  wit- 
ness Juan  Oamez  was  generally  known  among  his  associates 
and  about  town  as  Quate  el  Maromero,  and,  while  generally 
known  as  Quate  el  Maromero,  but  few  of  his  associates  knew 
that  his  name  was  Juan  Gamez.    Neither  the  defendant  nor 
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his  attorneys,  in  ordering  his  subpoena  under  the  name  of 
Juan  Gamez,  advised  the  sheriff  that  the  witness  was  the  per- 
son generally  known  as  Quate  el  Maromero.  Appellant 
averred  his  ability  to  prove  by  the  witnesses  Carrizosa  and 
Gamez  that  between  eight  and  nine  o'clock  on  the  evening  of 
the  homicide,  being  about  two  hours  before  the  killing,  the 
deceased,  without  any  provocation,  abused  the  defendant  by 
applying  vulgar  and  degrading  epithets  to  him,  and  that  the 
witness  Gamez  would  testify  that  within  a  few  minutes  prior 
to  the  killing  the  deceased  again  applied  vulgar  language  to 
and  struck  the  appellant.  The  af&davit  presented  in  support 
of  the  motion  did  not  show  any  probability  of  the  appellant 
being  able  to  secure  the  attendance  of  Carrizosa  at  any  future 
time  to  which  the  case  might  be  continued,  and  the  facts  do 
not  show  due  diligence  on  the  part  of  appellant  in  attempt- 
ing to  secure  the  attendance  of  Gamez.  These  facts,  in  con- 
sideration of  the  further  fact  that  the  case  had  been  con- 
tinued for  six  months  on  account  of  the  absence  of  these  two 
witnesses,  and  the  very  serious  question  whether  the  evidence 
sought  to  be  furnished  by  them  would  materially  affect  the 
defense  of  the  accused,  satisfy  us  that  the  trial  court  did  not 
in  this  instance  abuse  the  judicial  discretion  to  which  an  ai>- 
plication  for  a  continuance  is  addressed. 

It  is  next  urged  that  "the  court  erred  in  overruling  the 
challenge  to  the  impanelment  of  the  trial  jury.*'  This  claim 
is  found,  on  an  examination  of  the  statute  and  the  authorities 
to  be  untenable.  The  undisputed  facts  as  shown  by  the  record 
and  conceded  by  the  appellant,  are  that  of  the  regular  panel 
there  were  forty-six  jurors  in  attendance  on  May  1st ;  that  on 
May  6th,  two  days  before  the  commencement  of  the  trial  of 
this  case,  the  court  ordered:  **It  appearing  that  there  were 
not  a  sufficient  number  of  jurors  present  for  the  transaction 
of  the  business  before  the  court,  that  twenty  good  and  lawful 
men  qualified  to  serve  as  trial  jurors  be  forthwith  summoned 
by  the  sheriff.''  Under  this  order  the  sheriff  made  return  of 
service  by  special  venire  upon  twenty  persons.  Afterwards,  on 
May  9, 1903,  during  the  course  of  the  trial,  after  the  panel  was 
exhausted  by  excuses  and  challenges  for  cause,  another  order 
was  made  requiring  the  sheriff  to  summon  thirty  additional 
jurors  by  special  venire.  There  was  no  challenge  made  or  ob- 
jection offered  to  the  regular  panel  or  to  the  last  special 
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venire  of  thirty,  but  on  May  Sth,  when  the  ease  was  called  for 
trial,  and  twenty-nine  jurors  were  called  into  the  box,  a  chal- 
lenge was  offered  to  the  array  of  such  trial  jurors  on  the 
grounds  that  the  same  had  been  improperly  drawn,  because 
the  array  of  twenty-nine  represented  jurors  from  the  regular 
panel  and  from  the  special  open  venire  of  May  6th,  and  the  en- 
tire number  of  jurors  constituting  the  regular  panel  had  not 
been  exhausted  before  the  order  was  made  directing  the  special 
venire  to  issue,  and  because  the  names  of  the  special  venire- 
men had  been  mixed  in  the  same  box  with  the  names  of  those 
who  had  been  regularly  chosen  from  the  proper  list. 

Paragraph  2807  of  the  Revised  Statutes  of  Arizona  of  1901 
provides:  ''Where  jurors  are  not  drawn  ...  or  a  suf- 
ficient number  of  jurors  fail  to  appear,  such  court  may  in 
its  discretion  order  a  sufficient  number  to  be  drawn  forthwith 
and  summoned  to  attend  such  court,  or  it  may,  by  an  order 
entered  on  its  minutes,  direct  the  sheriff  of  the  county  forth- 
with to  summon  so  many  good  and  lawful  men  of  his  county 
to  serve  as  grand  or  trial  jurors  as  the  case  may  require. 

Paragraph  2819  provides:  ''At  the  opening  of  court  on 
the  day  trial  jurors  have  been  summoned  to  appear  .  .  .  the 
clerk  must  then  write  the  names  of  the  persons  present  and 
not  excused  upon  separate  slips  or  ballots  of  paper  .  .  .  and 
.  .  .  deposit  the  dipB  or  ballots  in  a  box,  which  must  be 
kept  sealed  until  ordered  by  the  court  to  be  opened.'' 

Paragraph  2820  provides:  "When  an  action  is  called  for 
trial  by  jury,  the  clerk  shall  prepare  separate  ballots  con- 
taining the  names  of  the  jurors  summoned  who  have  appeared 
and  not  been  excused,  and  deposit  them  in  a  box;  be  shall 
then  draw  from  the  box  twelve  names,  and  in  addition  thereto 
as  many  more  as  shall  equal  the  number  of  peremptory  chal- 
lenges to  which  the  parties  are  entitled." 

This  challenge  is  offered  under  the  provisions  of  section 
906  of  the  Penal  Code  of  Arizona,  which  provides:  "A 
challenge  to  the  panel  can  only  be  founded  on  a  material 
departure  from  the  forms  prescribed  in  respect  to  the  draw- 
ing and  return  of  the  jury,  or  an  intentional  omission  of  the 
sheriff  to  summon  one  or  more  of  the  jurors  drawn."  It  is 
stated  by  the  appellant  that  paragraph  2807  of  the  Revised 
Statutes  of  Arizona  is  in  substance  and  effect  the  same  as 
paragraph  226  of  the  Code  of  Civil  Procedure  of  California, 
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and  that  section  906  of  our  Penal  Code  is  identical  with 
paragraph  1059  of  the  Penal  Code  of  Califomia,  and  that 
the  California  decisions  which  construe  those  sections  must  be 
accepted  and  are  binding  as  the  legal  construction  of  our 
statutes,  for  the  reason  that  in  adopting  those  sections  we 
necessarily  adopted  the  construction  of  them  therein  given. 
The  grounds  of  challenge  given  by  appellant  were  that  the 
jurors  drawn  from  the  regular  list  had  not  been  exhausted 
before  the  order  was  made  directing  a  special  venire  to  issue ; 
that  the  regular  panel  must  first  be  exhausted  before  the  or- 
der for  a  special  venire  can  be  made,  or,  if  such  order  can  be 
made,  the  jurors  sunmioned  under  such  order  shall  not  be 
called  into  the  trial  of  the  case  until  the  last  juror  on  the 
regular  panel  has  been  passed  or  challenged;  and  because 
the  names  of  the  remainder  of  the  regular  venire  and  the 
names  of  the  twenty  composing  the  open  venire  of  May  6th 
were  deposited  together  in  the  box,  from  which  were  drawn 
the  names  of  the  jurors  impaneled  to  try  the  case.  The  pro- 
cedure, as  shown  by  the  record  in  this  case,  and  as  complained 
of  in  this  assignment  of  error,  was  in  exact  accordance  with 
the  provisions  of  the  statutes  above  cited.  The  court  had 
ample  authority  by  virtue  of  paragraph  2807  to  order  the 
open  venire  at  the  time  it  was  ordered,  and  the  deposit  in  the 
box  on  May  6th  of  the  ballots  containing  the  names  of  the 
jurors  who  had  been  summoned  and  appeared  at  that  time  was 
in  direct  accordance  with  the  provisions  of  paragraph  2820. 
This  is  so  evident  that  the  citation  of  authorities  is  unneces* 
sary,  but  attention  might  be  called  to  the  fact  that  tiie 
authorities  from  California  cited  by  the  appellant  in  this  case 
both  plainly  support  the  position  of  the  court  against  which 
they  are  cited.  The  supreme  court  say,  in  People  v.  Vincent, 
95  Cal.  425,  30  Pac.  581,  on  this  subject:  *'As  to  the  second 
point,  it  was  held  in  Levy  v.  Wilson,  69  Cal.  105,  10  Pac.  272, 
and  other  cases,  that  the  court,  under  section  226  of  the  Code 
of  Civil  Procedure,  may  at  any  time  direct  the  sheriff  to 
summon  jurors  from  the  body  of  the  county,  although  there 
be  names  of  properly  selected  regular  jurors  in  the  jury-box.'* 
In  People  v.  Wong  Bin,  139  Cal.  60,  72  Pac.  505,  the  judge 
of  department  1  of  the  superior  court  of  Los  Angeles  County, 
thinking  that  he  had  not  enough  jurors  in  his  regular  panel 
to  obtain  a  jury  in  the  case,  **  ordered  the  clerk  to  obtain  the 
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term  trial  jury  from  department  3,  so  as  to  have  plenty  of 
names  to  draw  from,  and  not  have  to  issue  a  special  venire." 
This  action  was  excepted  to  by  the  defendant  as  a  material 
departure  from  the  forms  prescribed  in  respect  to  the  drawing 
of  a  jury,  as  provided  by  section  1059  of  the  Penal  Code, 
equivalent  to  section  906  of  our  Penal  Code.  The  supreme 
court  of  California  held  that  while  the  various  departments 
of  the  superior  court  constitute,  theoretically,  one  court,  still, 
practically,  for  the  purpose  of  the  trial  of  causes,  they  are 
distinct,  as  are  other  superior  courts,  and  say:  '^The  judge 
presiding  in  any  such  department  has  the  power  to  make  and 
enforce  all  orders  necessary  for  the  disposition  of  causes  that 
have  been  assigned  to  his  department.  ...  If  it  becomes 
necessary  for  his  department  to  have  a  jury  for  the  disposi- 
tion of  causes  pending  therein,  a  panel  may  be  obtained  in 
the  manner  provided  by  statute  to  attend  in  his  department. 
Such  panel  may  either  be  drawn  from  the  'trial  jury-box,' 
and  summoned  by  the  sheriff  (sec.  214,  Code  Civ.  Proc),  or 
the  sheriff  may  be  directed  to  forthwith  summon  so  many 
good  and  lawful  men  as  may  be  required  (sec.  226,  Code  Civ. 
Proc.),  and  the  list  returned  by  the  sheriff  under  the  order 
constitutes  the  'panel'  (sec.  1057,  Penal  Code).  Such  orders 
may  be  made  from  time  to  time  as  the  business  of  the  various 
departments  may  require." 

It  is  next  urged  that  the  appellant  was  not  tried  by  a  fair 
and  impartial  jury.  It  is  charged  that  the  court  erred  in 
denying  challenges  for  cause  to  certain  jurors  who  had  formed 
or  expressed  opinions  sufficient  to  disqualify  them  from  acting 
as  trial  jurors.  We  have  carefully  examined  the  facts  and 
arguments  presented  by  the  appellant  on  this  point,  have  read 
and  weighed  the  testimony  of  the  different  trial  jurors  com- 
plained of  on  their  voir  dire  examination,  and  find  that  the 
record  does  not  sustain  the  charge  made  by  the  appellant,  and 
does  not  disclose  any  error  by  the  trial  court  in  its  ruling  on 
the  challenges  for  cause  to  the  different  jurors  in  this  ease. 
A  careful  consideration  of  the  different  questions  and  answers 
satisfies  us  that  the  trial  court  was  justified  in  believing  that, 
in  each  instance  where  a  challenge  for  cause  was  denied,  the 
juror  evinced  an  ability  to  sit  impartially  in  the  case,  and 
accept  the  evidence  that  might  be  introduced  in  court,  and 
determine  the  issue  of  guilt  or  innocence  with  absolute  fair- 
ness to  the  defendant  and  the  territory. 
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The  next  error  urged  is  that  the  verdict  is  contrary  to  the 
law  and  the  evidence.  The  record  presents  no  conflict  be- 
tween the  law  in  the  premises  and  the  verdict  of  the  jury,  and, 
when  we  come  to  consider  the  claim  that  the  verdict  is  con- 
trary to  the  evidence,  the  record  presents  the  testimony  of 
seven  different  witnesses  who  testified  directly  that  on  the 
night  in  question  there  was  a  fire  near  the  scene  of  the  homi- 
cide; that  the  deceased  was  a  policeman  on  duty  in  the  city, 
and  was  likewise  a  member  of  the  fire  department;  that,  as 
the  people  were  gathering  and  the  engine  was  being  driven 
to  the  fire,  the  deceased  approached  a  fire-plug,  and  as  he 
stooped  over  to  open  it  the  defendant  approached  with  a 
revolver  in  his  hand,  and  fired  five  shots  at  the  deceased,  the 
first  shot  being  fired  at  a  distance  of  ten  or  fifteen  feet,  the 
defendant  approaching  as  he  continued  firing.  Two  witnesses 
testified  that  the  defendant,  immediately  prior  to  this,  saw  the 
deceased  in  the  of&ce  of  a  hotel  disarm  himself  and  hand  his 
weapons  to  the  clerk  in  the  office,  in  order  to  fit  himself  for 
work  at  the  fire.  Two  witnesses  who  pursued  the  defendant 
as  he  ran  from  the  scene  of  the  homicide,  and  entered  the 
sheriff's  office  at  almost  the  same  moment  the  defendant  did, 
testified  that  the  defendant  stated  to  them  that  he  had  killed 
the  deceased,  and  surrendered  the  weapon,  that  then  con- 
tained five  empty  shells,  and  was  still  warm  from  the  effect 
of  the  recent  discharges,  and  gave  himself  into  their  custody. 
The  abundant  proof  in  the  record  renders  this  assignment 
absolutely  untenable. 

There  was  evidence  introduced  showing  that  members  of  a 
collateral  branch  of  defendant's  family  were  imbeciles,  and 
that  one  of  them  was  insane.  Evidence  was  introduced  that 
the  defendant  had  a  fit  or  spasm  at  the  age  of  ten  months, 
and  that  at  the  age  of  twenty-one  years,  being  two  years  prior 
to  the  homicide,  he  had  an  epileptic  fit.  This  evidence  was 
presented  to  the  jury  to  sustain  the  theory  of  the  irresponsi- 
bility of  the  defendant  at  the  time  of  the  homicide.  Both 
parents  of  the  defendant  testified  as  witnesses  in  the  case.  The 
defendant  himself,  while  he  did  not  take  the  stand  in  his  own 
behalf,  made  several  affidavits  at  and  during  the  trial,  and  his 
sanity  since  his  arrest  was  admitted  as  well  as  proven.  The 
question  of  his  sanity  at  the  time  of  the  commission  of  the 
offense  was  thus  presented  as  a  question  of  fact  for  the  jury. 
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and  was  properly  determined  by  them  in  their  verdict,  and, 
there  being  material  evidence  to  sustain  such  verdict  and  the 
finding  of  the  jury  therein  on  this  issue,  they  will  not  be 
disturbed  by  the  supreme  court  under  this  procedure. 

The  disposal  of  this  last  point  brings  us  to  the  consideration 
of  what  we  consider  the  only  point  raised  in  the  assignments 
in  regard  to  which  there  is  any  question.  This  is  the  assign- 
ment that  **the  court  erred  in  permitting  the  jury  to  view 
the  premises  where  the  homicide  was  committed,  and  said  view 
was  had  without  the  presence  of  appellant  or  his  counsel,  or 
of  the  trial  judge."  It  is  urged  that  this  view  was  had  under 
the  provisions  of  section  946  of  the  Penal  Code  of  Arizona, 
which  is  in  substance  identical  with  section  1119  of  the  Penal 
Code  of  California,  where  this  section  has  been  construed  by 
the  supreme  court  of  that  state  to  be  unconstitutional,  as 
inconsistent  with  the  state  constitution  of  California  and  the 
constitution  of  the  United  States.  In  support  of  this  posi- 
tion, the  appellant  has  quoted  extensively  from  People  v.  Bush, 
68  Cal.  623,  10  Pac.  169 ;  People  v.  Huff,  72  Cal.  117,  13  Pac. 
168 ;  and  People  v.  Yui  Ling,  74  Cal.  569, 16  Pac.  489,  decided 
upon  the  authority  of  People  v.  Bush,  supra,  in  which  the 
supreme  court  of  California  hold  that  the  defendant  should  be 
present  at  all  times  during  the  trial,  and  say:  ''In  the  case 
at  bar  there  was  a  conflict  in  the  evidence  which  had  been 
submitted  to  the  jury,  between  that  given  by  witnesses  for  the 
defendant  and  that  by  Valentine,  the  principal  witness  for 
the  people.  There  is  little  doubt  that  the  order  made  for  the 
view  was  for  the  reason  that  the  court  thought  it  necessary  for 
the  jury  to  determine,  by  looking  at  various  physical  objects, 
extending  along  the  road  for  some  distance,  which  was  the 
true  and  reliable  testimony  as  to  the  matters  where  this  con- 
flict existed.  They  went  to  the  places  designated  in  the  order, 
and  Valentine,  the  witness,  pointed  out  and  named  to  them  the 
objects  therein  embraced.  The  jury  viewed  them  as  they  lay 
along  the  road,  and  therefrom  must  have  determined  which 
evidence,  upon  certain  points,  they  deemed  most  worthy  of 
belief.  They  thus  received  evidence  in  the  absence  of  the 
judge,  the  defendant,  and  his  counsel.  ...  A  defendant 
in  a  criminal  case  amounting  to  felony  has  a  r^ght  to  be  tried 
in  the  presence  of  the  court,  of  which  the  judge  is  an  integral 
part;  to  be  represented  in  every  step  of  the  case  by  counsel; 
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to  be  personally  present,  and  to  be  confronted  by  the  wit- 
nesses against  him ;  and  section  1119  of  the  Penal  Code,  so  far 
as  it  is  in  conflict  with,  or  in  any  manner  abridges,  these  rights, 
or  any  of  them,  is  unconstitutional  and  void."  It  is  worthy 
of  notice  in  this  connection  that  in  this  case  the  defendant 
objected  to  the  order  of  view  when  made  by  the  court.  The 
order  of  the  court  specified:  *'It  is  ordered  that  the  jury 
be  conducted  in  a  body,  in  custody  of  the  sheriff,  to  such 
places,  and  that  the  witness  Valentine  show  to  said  jury  the 
following  places,  viz :  First,  .  .  . ;  second,  .  .  . ;  third,  .  -  . ; 
fourth,  .  .  .;  fifth,  .  .  .;  sixth,  .  .  .;  seventh,  .  .  .;  eighth, 
.  .  .;  ninth,  .  .  .;  tenth,  ...  It  is  ordered  that  the  inter- 
preter, .  .  .  heretofore  sworn  as  such  in  this  case,  accompany 
the  witness  Valentine  and  that  a  copy  of  this  order  be  fur- 
nished said  sheriff,  and  be  interpreted  to  said  witness  Valen- 
tine, so  that  he  may  be  enabled  to  point  out  the  said  places.'' 
The  court  afterwards  modified  the  said  order  by  striking  out 
the  part  embraced  under  the  fifth,  sixth,  and  seventh  heads, 
and  made  the  following  indorsement  thereon:  ''The  foregoing 
order  is  modified  so  as  to  strike  out  and  omit  the  fibEth,  sixth, 

and  seventh  places  mentioned  therein. ,  Judge." 

An  exception  was  taken  to  this  action  of  the  court,  and  the 
ruling  in  the  supreme  courtwas  based  upon  the  ground  that  the 
action  of  the  court  was  opposed  to  the  principle  which  gives  to 
the  defendant  the  privilege  of  being  confronted  by  the  wit- 
nesses against  him.  The  statement  of  Judge  Cooley  (Constitu- 
tional Limitations,  par.  319),  that  **in  cases  of  felony,  where 
the  prisoner's  life  or  liberty  is  in  peril,  he  has  the  right  to  be 
present,  and  must  be  present,  during  the  whole  of  the  trial, 
and  until  the  final  judgment,"  was  quoted  as  applicable  to 
the  issue  under  consideration.  In  the  cases  cited  by  the  ap- 
pellant, except  that  of  People  v.  Yut  ting,  supra,  the  order 
of  the  court  was  objected  to  by  the  defendant  when  made,  and 
witnesses  for  the  prosecution,  by  order  of  the  court,  attended 
at  the  view,  and  testified  in  the  presence  of  the  jury  and  in 
the  absence  of  the  defendant.  Perhaps  for  that  reason  we 
find  that  the  California  cases  cited  discuss  this  subject  on  the 
theory  that  the  view  of  the  premises  was  a  part  of  the  trial, 
and  it  seems  that  the  circumstances  in  these  cases  did  in  fact 
render  it  such.  In  the  case  at  bar,  however,  the  view  of  the 
premises  was  had  on  motion  of  the  defendant.  Page  673  et  seq. 
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of  record:  ^^By  Mr,  OrfUa  (counsel  for  defendant): 
This  will  be  an  opportune  time  now  for  the  jury  to  go  to  see 
the  premises.  I  have  no  objection  to  the  interpreter  going. 
He  can  point  out  ...  By  Mr.  Dale  (district  attorney) : 
The  territory  objects.  .  .  By  tJie  Court:  ...  If  we  can- 
not proceed  any  further  this  afternoon  with  the  examination 
of  witnesses,  it  seems  that  this  would  be  a  favorable  time  for 
the  jury  to  take  a  view  of  the  premises.  The  statute  provides 
that  whenever,  in  the  opinion  of  the  court,  it  is  proper  for 
the  jury  to  view  the  place  in  which  the  defendant  is  charged 
to  have  committed  the  offense,  or  in  which  any  other  material 
fact  occurred,  it  may  order  the  jury  to  be  taken  in  a  body,  in 
the  custody  of  the  sheriff,  to  the  place  which  shall  be  shown 
to  them  by  a  person  appointed  by  the  court  for  that  purpose. 
The  sheriff  must  be  sworn  to  suffer  no  person  to  speak  or  com- 
municate with  the  jury  on  any  subject  connected  with  the  c  ase, 
and  the  officer  shall  return  them  into  court  without  delay  or 
at  the  specified  time.  Is  there  a  concurrence  in  the  matter  of 
the  appointment  of  a  person!  Mr.  OrfUa:  I  suggest  Mr. 
Hughes,  because  he  has  been  here  listening  to  the  testimony, 
and  he  is  familiar  with  these  points,  and  he  is  an  officer  of  the 
court.  By  the  Court:  It  would  seem  to  me  that  the  testi- 
mony before  the  jury  is  full  enough  to  enable  the  jury  to  find 
these  different  points  and  to  go  themselves  to  the  place,  with- 
out the  necessity  of  any  one  pointing  it  out  to  them.  By  Mr. 
OrfUa:  I  think  so.  By  Mr.  Dale:  We  don't  care  for  any 
one  other  than  the  bailiff.  By  the  Court:  The  bailiff  will  not 
point  out  the  place  to  the  jury.  He  is  not  there  for  that 
purpose.  He  will  not  have  any  communication  with  the  jury 
in  relation  to  this  case.  So,  upon  the  request  of  counsel  for 
the  defendant,  and  the  court  being  of  the  opinion  that  it  is 
proper  that  the  jury  should  view  the  place  in  which  this 
offense  is  charged  to  have  been  committed,  the  jury  may  take 
this  time  and  in  a  body  proceed  in  the  custody  of  the  officer, 
who  has  heretofore  had  them  in  charge,  to  the  place,  and  the 
officer  may  be  sworn  in  conformity  to  the  statute.  .  .  .  Gen- 
tlemen of  the  jury,  you  may  now  proceed,  and  the  further  trial 
of  the  case  will  be  postponed  until  9 :30  to-morrow  morning, 
and  you  wiU  return  into  the  court  in  charge  of  the  officer  at 
that  hour;  and  during  this  interval  you  will  bear  in  mind  the 
admonition  previously  given  you  not  to  talk  among  yourselves 


M 


14  Elias  v.  Tebbitoby.  [9  Ariz. 

or  with  any  other  person  on  any  subject  connected  with  the 
trial  of  this  case ;  not  to  form  or  express  any  opinion  until  the 
case  is  finally  submitted  to  you.  You  will  now  retire  with  the 
officer. "  In  the  California  cases  the  defendant  objected  to  the 
order  authorizing  the  view,  and  such  order  in  each  instance 
included  authority  for  testimony  to  be  given  in  the  presence 
of  the  jury  and  in  the  absence  of  the  defendant,  whereas  la 
the  case  at  bar  the  order  was  made  on  motion  of  counsel  for  the 
defendant,  in  the  presence  of  defendant  and  his  counsel,  over 
the  objection  of  the  district  attorney,  no  witnesses  attended  or 
were  authorized  to  testify  at  the  taking  of  the  view,  and  before 
the  dismissal  of  the  jury  the  further  trial  of  the  case  was  post- 
poned until  the  foUowing  morning,  and  the  jurors  were  in- 
structed not  to  talk  among  themselves  or  with  any  other  person 
on  any  subject  connected  with  the  trial  of  the  case,  or  to  form 
or  express  any  opinion.  The  case  at  bar  thus  presents  a  differ- 
ent question  than  was  considered  in  the  California  decisions 
cited,  and  is  fairly  in  Une  with  those  in  which  it  has  been  held 
by  the  supreme  courts  of  other  jurisdictions,  under  similar 
statutes,  that  the  view  of  the  locus  in  qiio  by  the  jury,  in  the 
absence  of  the  defendant,  is  not  prejudicial  error  when  made 
with  the  consent  of  the  defendant.  These  cases  seem  founded 
upon  decidedly  the  better  reasoning  on  this  subject,  and  while 
it  is  urged  by  the  counsel  for  the  appellant  in  this  instance 
that,  our  statute  granting  the  view  having  been  taken  from 
California,  our  legislature  adopted  it  with  the  construction 
placed  upon  it  by  the  supreme  court  of  that  state,  the  true 
doctrine  is  that  the  adoption  of  a  statute  from  another  state 
adopts  with  it  the  construction  placed  upon  it  by  the  supreme 
court  of  that  state  at  the  time  of  such  adoption.  An  ex- 
amination of  our  Compiled  Laws  will  show  that  this  provi- 
sion was  taKcn  from  the  California  statutes  as  early  as  1877, 
and  at  that  time  the  construction  placed  upon  it  by  the  su- 
preme court  of  California  was  given  in  the  language  of  the 
court  in  the  case  of  People  v.  Bonney,  19  Cal.  427,  wherein 
it  was  held  that  ''The  court  had  the  discretion  to  permit 
the  jury  to  view  these  physical  objects,  and  this  was  neither 
in  contemplation  of  the  act,  nor  otherwise  any  part  of  the  trial. 
It  was  rather  a  suspension  of  the  trial  to  enable  the  jury  to 
view  the  ground,  etc.,  that  they  might  better  understand  the 
testimony.    We  do  not  see  what  good  the  presence  of  the  pris- 
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oner  would  do,  as  he  could  neither  ask  nor  answer  questions, 
nor  in  any  way  interfere  with  the  acts,  observations,  or  con- 
clusions of  the  jury.    If  he  had  desired  to  see  the  ground,  that 
he  might  be  assisted  in  his  defense  by  the  knowledge  thus  ob- 
tained, possibly  the  court  would  have  granted  him  the  privi- 
lege; but  the  fact  that  the  jury  went  upon  the  ground  without 
being  accompanied  by  him  is  no  good  reason  for  setting  aside 
the  verdict,  especially  as  he  neither  made  objection  nor  asked 
permission  to  accompany  them  at  the  time.".   This  construc- 
tion, placed  upon  the  statute  by  the  supreme  court  of  Califor- 
nia at  the  time  we  adopted  it,  and  therefore  the  construction 
we  adopted  with  it,  is  the  construction  contended  for  by  the 
appellee  in  the  case  at  bar,  and  in  our  opinion  correctly  de- 
clares the  law  on  the  subject.    The  construction  that  may  have 
been  placed  upon  it  by  decisions  of  the  supreme  court  of  that 
jurisdiction  after  its  adoption  by  us  would  have  no  greater 
weight  with  us  than  the  construction  placed  upon  similar  stat- 
utes by  the  supreme  courts  of  other  jurisdictions.  The  supreme 
court  of  Nevada  very  fairly  states  the  law  on  this  subject  in 
State  V.  Hartley,  22  Nev.  342,  40  Pac.  372,  28  L.  R.  A.  33,  as 
follows:  ** Concerning  a  view  of  the  premises  made  by  the  jury 
in  the  absence  of  the  judge  and  the  defendant,  there  is  great 
diversity  of  opinion  found  in  the  decided  cases,  based  upon  dif- 
ferent grounds.  It  is  held  by  high  authority  that  the  judge  and 
officers  of  the  court,  as  well  as  the  defendant,  must  be  present; 
that  a  view  is  taking  testimony  in  the  case,  and,  when  made 
in  the  absence  of  the  defendant,  is  in  violation  of  his  consti- 
tutional right  of  being  confronted  by  the  witnesses  against 
him;  and  that  such  right  cannot  be  waived.    Other  authorities, 
of  equal  high  standing,  and  with  greater  force  of  reasoning, 
hold  that  the  right  of  the  defendant  to  be  present  with  or 
without  the  presence  of  the  judge  and  court  officers,  if  such 
right  exists,  is  statutory,  and  not  constitutional,  and  may  be 
waived;  that  the  defendant  in  a  criminal  case  who  asks  the 
benefit  of  the  provisions  of  a  statute  must  take  the  benefit  just 
as  the  statute  gives  it;  that  the  view  is  not  taking  evidence 
in  the  case,  and  it  is  not  intended  to  be  so,  but  simply  to  en- 
able the  jury  the  better  to  understand  the  testimony  given  in 
court;  that  whatever  the  nature  of  the  rights  of  the  defend- 
ant may  be  in  such  case,  and  from  whatever  source  such  rights 
may  be  derived,  he  may  and  does  waive  the  same  when  the  ac- 
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tion  of  the  court  is  taken  and  the  view  made  on  his  request, 
and  without  suggestion  that  he  desires  to  be  present  at  the 
view;  and  that  in  such  case  it  is  too  late  to  complain  after 
verdict  Shular  v.  State,  105  Ind.  290,  4  N.  E.  870,  55  Am. 
Rep.  211 ;  State  v.  Reed,  3  Idaho,  754,  35  Pac.  706 ;  St<Ue  v. 
Lee  Boon,  7  Wash.  308,  34  Pac.  1103 ;  State  v.  Adams,  20  Kan. 
311 ;  State  V.  Ah  Lee,  8  Or.  217 ;  State  v.  Moran,  15  Or.  262, 
14  Pac.  419 ;  Blythe  v.  State,  47  Ohio  St.  234,  24  N.  E.  268 ; 
Carroll  v.  State ^  5  Neb.  32.*'  The  decisions  of  the  courts  of 
last  resort  in  different  jurisdictions  on  the  questions  presented 
herein  have  been  collated  and  presented  in  the  opinion  of  the 
supreme  court  of  Utah  in  the  case  of  State  y.  Mortensen,  26 
Utah,  312,  73  Pac.  562,  wherein  is  decided  this  identical  ques- 
tion under  a  similar  statute  taken,  as  was  ours,  from  Califor- 
nia, and  to  which  we  refer  as  a  full  and  able  presentation  of 
the  law  on  this  subject. 

The  appellant  has  excepted  to  the  refusal  of  seven  several 
instructions  requested  by  the  defendant,  and  to  the  definition 
given  of  reasonable  doubt.  The  charge  of  the  court  included 
all  of  the  requested  instructions  to  which  the  defendant  was 
entitled,  and  for  that  reason  the  court  was  not  required  to  give 
them  again  on  request.  The  definition  of  reasonable  doubt 
as  given  in  the  charge  was  not  error,  but  was  sufficiently  fuU 
and  clear. 

The  appellant  based  his  motion  for  a  new  trial  on  four  affi- 
davits that  H.  W.  Huggins,  a  juror,  had  prejudged  the  case, 
and  had  in  July  and  August,  1902,  stated  that  the  defendant 
should  be  hung,  and  that  he  would  like  to  get  on  the  jury,  and 
would  hang  the  accused.  The  facts  alleged  in  the  affidavits 
were  controverted  by  counter  affidavits  of  Huggins  and  three 
other  persons,  and  the  affidavit  of  W.  H.  Bamett,  a  fellow 
juror,  was  filed  to  the  effect  that  Huggins  was  very  reluctant 
to  affix  the  death  penalty,  and  his  reluctance  to  do  so  was  very 
largely  instrumental  in  delaying  the  return  of  the  verdict  for 
about  eighteen  hours.  The  four  afSants  for  appellant  then 
filed  supplemental  affidavits,  admitting  the  untruth  or  incor- 
rectness of  some  of  the  facts  and  circumstances  as  set  forth 
in  their  first  affidavits,  but  realleging  the  statements  by  Hug- 
gins charged  in  the  former  affidavits.  The  voir  dire  exami- 
nation of  Huggins,  and  his  affidavit,  and  those  of  Pemberton, 
Beck,  Geddes,  and  Barnett,  bear  the  impress  of  truth,  and,  in 


March,  1904.]      The  VaiiLet  Bank  v.  Brodie.  17 

our  judgment^  fully  warranted  the  court  in  finding  as  it  did 
on  the  issue  of  fact  which  was  thus  presented. 

The  record  disclosing  no  prejudicial  error,  the  judgment  of 
the  lower  court  is  afiSrmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[GivU  No.  824.    Filed  March  26,  1904.] 
[76  Pac.  617.] 

THE  VALLEY  BANK,  PlaintiflE,  v.  ALEXANDER  0. 
BBODIE  et  al.,  as  the  Loan  Commissioners  of  the  Terri- 
tory of  Arizona,  Defendants. 

1.  Warrants — ^FuNDmG — ^Loan  Ck)MMissiONEBS — ^Mandaihts — ^Acr  Con- 
gress JuNx  25,  1890,  G.  614,  26  Stats.  175,  Cited  and  Construed. 
— Mandamus  will  not  lie  to  compel  the  funding  by  the  loan  com- 
mlBsion  of  certain  city  warrants  under  the  acts,  supra,  where  the 
petition  alleges  that  the  plaintiff  is  the  assignee  of  such  warrants, 
but  it  appears  from  the  proofs  that  said  warrants  are  payable  to 
certain  persons,  and  not  to  their  order;  that  some  were  indorsed  in 
blank  and  some  unindorsed;  that  the  original  holders  had  not  parted 
with  their  interest  or  received  any  valuable  consideration  therefor, 
even  were  such  warrants  properly  fundable  on  presentation  and 
demand  hy  the  owners  or  real  parties  in  interest. 

8.  Same — Signature — ^Mayor — ^Auditor — ^Validity— Laws  Ariz.  1881, 
Act  No.  39,  p.  37  (Tombstone  City  Charter),  and  Laws  1885, 
AOT  No.  109,  P.  315,  Constrxted. — Section  5  of  artible  2  of  act  39, 
supra,  gave  the  city  council  power  to  create  certain  offices  and 
appoint  officers  therefor.  Section  2  of  article  9  gave  the  cortncil 
power  to  ^  the  salaries  for  such  officers.  Section  17  of  article  10 
provides  that  all  demands  against  the  city  shall  be  presented  to  the 
council,  which  shall  audit  the  same,  and  if  allowed  they  shall  order 
the  same  to  be  paid,  and  shall  require  the  auditor  to  draw  a  warrant 
upon  the  city  treasurer  in  favor  of  the  holder  of  said  claim,  and 
such  warrant  shall  be  signed  by  the  mayor  and  countersigned  by 
the  auditor.  Act  No.  109,  supra,  amendatory  to  act  No.  39,  supra, 
while  it  created  certain  city  offices,  fixed  the  salaries  thereof,  made 
such  salaries  a  just  and  legal  claim  against  the  city,  and  required 
the  auditor  to  draw  warrants  on  the  salary  fund  for  each  office 
on  the  first  day  of  each  month,  did  not  except  warrants  for  salaries 
from  the  requirement  of  the  charter  that  all  warrants  should  be 
signed  by  the  mayor  and  countersigned  by  the  auditor. 
IX  Arl2.— 2 
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3.  Same — ^Bss  Judicata. — ^Where  salaried  officers  of  a  city  have  brought 

mandamus  to  compel  the  mayor  to  sign  warrants  for  their  salaries 
and  the  writ  has  been  denied,  sach  judgment  is  res  judicata  as  to 
the  question  of  the  duty  of  the  city  to  issue  such  warrants.  Bat 
if  the  city,  notwithstanding  such  adjudication,  has  issued  such 
warrants,  the  duty  of  the  loan  commissioners  to  fund  such  warrants 
is  the  sole  question  in  mandamus  to  compel  the  funding. 

4.  Saki — ^Validity — Siqnatubes  Nkcsssaby. — ^Warrants,  to  have  a  bind- 

ing effect  upon  a  municipal  corporation,  must  be  signed  by  the 
mayor,  where  his  signature  has  been  made  a  necessity  by  the  charter 
of  such  corporation  to  every  warrant  or  evidence  of  indebtedness 
against  the  same. 

6.  Same — Non-Payment — ^Interest. — ^Where  a  city  charter  provided  that 
warrants  of  a  city  should  be  drawn  on  the  city  treasury,  presenta- 
tion of  warrants  to  one  J.  and  their  non-payment  for  want  of  funds 
at  a  time  when  he  had  none  of  the  city  funds  in  his  possession  or 
control,  and  no  access  to  such  funds  without  a  presentation  to  the 
acting  and  qualified  treasurer,  who  had  such  funds,  from  which, 
if  at  all,  they  could  have  and  should  have  been  paid,  was  not  such 
presentation  as  would  cause  them  to  bear  interest  thereafter,  irre- 
spective of  whether  the  one  to  whom  presentation  was  made  had  any 
claim  to  the  office  of  treasurer. 

ORIGINAL  PETITION  for  Writ  of  Mandamus, 
The  facts  are  stated  in  the  opinion* 

Street  and  Alexander,  for  Plaintiff. 

One  objection  to  the  funding  of  these  warrants  raised  by  the 
answer  of  the  city  of  Tombstone  is  that  the  warrants  were 
not  signed  by  the  mayor.  A  plain  answer  to  that  is,  that  the 
law  authorized  the  issuing  of  the  city  warrants  for  salaries  by 
the  auditor  alone,  and  the  signature  of  the  mayor  to  such 
warrants  was  not  essential  to  give  salary  warrants  validity. 
The  section  in  that  particular  is  as  follows :  Section  2  of  act 
109  of  the  thirteenth  legislative  assembly,  approved  March  13, 
1885,  provides:  ''The  auditor  of  said  city  of  Tombstone  is 
hereby  authorized  and  directed  to  draw  warrants  on  the  salary 
fund  for  each  ofiBce  in  said  act  mentioned  and  for  the  amount 
specified  in  said  act.  Said  warrants  to  be  drawn  on  the  first 
day  of  each  month." 

These  warrants  were  issued  in  the  only  manner  prescribed 
by  law  and  signed  by  the  only  parties  authorized  to  sign  them. 
Howsoever  many  names  of  officers  might  have  been  added  to 
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the  warrants  none  of  them  could  have  added  anything  to  the 
validity  of  their  execution  unless  the  statute  had  so  required. 
We  have  cited  all  the  statute  law  there  is  on  the  subject. 

Charles  Bowman;  and  H.  L.  Pickett,  for  Defendants. 

DOAN,  J. — This  is  an  original  proceeding  brought  in  this 
court  by  the  plaintiff  for  a  peremptory  writ  of  mandamus 
against  the  loan  commissioners  of  the  territory  to  compel  them 
to  fund,  under  the  provisions  of  the  act  of  Congress  of  June 
25,  1890,  (c.  614,  26  Stats.  175,)  and  the  amendments  thereto, 
and  the  acts  of  the  territorial  legislature  based  upon  said  act, 
certain  indebtedness  of  the  city  of  Tombstone,  evidenced  by 
certain  warrants  held  by  it  as  assignee  of  the  original  holders 
thereof. 

In  substance,  the  complaint  sets  out  that  during  the  years 
1891,  1892,  and  1893  various  warrants  were  drawn  by  the 
auditor  of  the  city  of  Tombstone  upon  the  city  treasurer  for 
the  payment  from  the  salary  fund  of  salaries  due  various 
ofScers  of  that  city;  that  all  of  the  said  warrants  were  duly 
presented  to  the  city  treasurer,  and  by  that  officer  indorsed, 
''Presented  and  not  paid  for  want  of  funds";  that  all  of  said 
warrants  have  been  duly  assigned  to  the  plaintiff,  who  is  now 
the  owner  and  holder  thereof;  that  none  of  said  warrants  have 
been  paid,  and  the  same  are  now  evidences  of  valid  and  legal 
indebtedness  of  the  said  city,  and  are  fundable  under  the  pro* 
visions  of  the  various  funding  acts  of  Congress  and  of  the  ter- 
ritory ;  that  by  said  acts  it  is  made  the  duty  of  the  loan  com- 
missioners to  provide  for  the  redeeming  and  refunding  of  said 
city  indebtedness  and  to  issue  bonds  for  said  indebtedness 
in  exchange  for  said  warrants  and  interest;  that  on  the 
seventeenth  day  of  November,  1902,  the  plaintiff  made 
demand  on  the  defendants  that  they,  as  the  loan  commissioners 
of  the  territory  of  Arizona,  issue  bonds,  as  provided  by  law, 
in  exchange  for  said  warrants  and  interest  as  aforesaid ;  that 
the  defendants  have  failed  hitherto  to  comply  with  said  re- 
quest and  demand,  and  have  refused  and  now  refuse  so  to  do ; 
plaintiff  therefore  prays  the  issuance  out  of  this  court  of  a  writ 
of  mandamiLS  directing  and  requiring  the  defendants  as  the 
loan  commissioners  of  the  territory  of  Arizona  to  issue  bonds 
for  said  indebtedness  in  exchange  for  said  outstanding  obli- 
gations. 
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To  this  the  loan  commissioners  answered  that  on  the  seven- 
teenth day  of  November,  1902,  a  petition  was  filed  with  the 
said  commission  by  the  plaintiff,  praying  for  the  refunding  of 
one  hundred  and  thirty-two  city  warrants  of  the  city  of 
Tombstone,  Arizona,  alleged  to  have  been  issued  by  the  said 
city  of  Tombstone  to  George  Bravin,  A.  B.  Staniger,  W.  C. 
Staehle,  and  B.  E.  Jackson  for  salaries  as  city  ofi&cers,  and 
offered,  upon  the  funding  of  such  warrants  into  territorial 
bonds,  to  surrender  the  same  in  exchange  for  such  bonds ;  that 
on  the  twenty-sixth  day  of  November,  1902,  the  city  of  Tomb- 
stone, Arizona,  filed  with  the  loan  commission  its  answer  to  the 
said  petition,  demurring  to  the  jurisdiction  of  the  said  com- 
mission to  try  the  question  of  the  validity  of  the  alleged  city 
warrants;  denying  that  the  petition  stated  facts  sufficient  to 
authorize  the  said  commission  to  fund  the  alleged  warrants; 
alleging  that  the  cause  of  action  had  been  barred  by  the  stat- 
ute of  limitations  of  Arizona;  denying  that  the  said  Oeorge 
Bravin,  A.  B.  Staniger,  W.  C.  Staehle,  and  B.  E.  Jackson,  or 
any  or  either  of  them,  held  the  offices  for  which  it  was  alleged 
in  said  petition  that  said  warrants  were  issued,  or  any  office 
in  said  city  of  Tombstone,  at  any  time  after  April  1,  1891; 
averring  that  the  alleged  city  warrants  were  never  assigned, 
sold,  or  transferred  to  the  petitioner,  the  Valley  Bank,  and 
that  said  petitioner  had  no  interest  whatever  therein ;  averring 
that  the  several  alleged  city  warrants  were  never  signed  nor  is- 
sued by  the  auditor  or  acting  auditor  of  said  city  of  Tomb- 
stone, and  that  none  of  said  warrants  were  ever  indorsed  on  the 
back  thereof  "Presented  and  not  paid  for  want  of  funds"  by 
any  treasurer  or  acting  treasurer  of  the  said  city  of  Tomb- 
stone ;  alleging  that  on  the  thirteenth  day  of  December,  1902, 
the  loan  commissioners  of  the  territory  of  Arizona,  after  a  full 
hearing  of  the  petition  and  the  evidence  offered  by  the  city  of 
Tombstone  in  support  of  its  said  answer,  refused  to  grant  the 
petition  of  the  plaintiff,  and  denied  its  application  to  refund 
said  city  warrants,  because  of  the  legal  questions  as  to  the 
validity  of  the  said  warrants  thus  presented,  and  notified  the 
parties  that  such  refunding  was  decKned. 

The  loan  commission  further  represented  to  the  court  that 
the  city  of  Tombstone  be  made  a  party  defendant  to  this  ac- 
tion, for  the  reason  that  questions  as  to  matters  of  fact  essen- 
tial to  the  final  determination  of  this  matter,  and  affecting  the 


March,  1904.]      The  Valley  Bank  v.  Brodie.  21 

sabstantial  rights  of  the  plaintiff  and  the  said  city  of  Tomb- 
stone, were  raised  by  the  petition  and  answers  in  the  case,  and 
asked  that  said  city  of  Tombstone  have  its  day  in  court  in  order 
that  such  facts  may  be  ascertained. 

Thereafter,  on  the  nineteenth  day  of  January,  1903,  by  stip- 
ulation of  the  several  parties,  it  was  ordered  that  the  city 
of  Tombstone  be  made  a  party  defendant  in  this  action,  and 
the  cause  referred  to  a  referee  to  take  evidence  on  the  ques- 
tions of  fact  and  report  to  this  court.  The  city  of  Tombstone 
thereafter  filed  an  answer,  and  alleged  by  way  of  plea  in  bar 
to  plaintiff's  cause  of  action  that  the  several  causes  of  action, 
and  each  of  them,  stated  in  plaintiff's  complaint,  accrued  more 
than  four  years  prior  to  the  commencement  of  this  action; 
wherefore  defendant  says  the  several  causes  of  action  are, 
and  each  of  them  is,  barred  by  the  provisions  of  paragraphs 
2954  and  2956  of  the  Revised  Statutes  of  Arizona,  of  1901; 
and,  further  answering,  denies  that  said  warrants  were,  or  any 
of  them  was,  duly  issued  and  signed  by  the  mayor  or  city  audi- 
tor, or  any  other  officer,  of  the  city  of  Tombstone ;  denies  that 
said  warrants  are,  or  any  of  them  is,  an  outstanding  obligation 
of  the  city  of  Tombstone,  or  were  such  on  or  before  the  first 
day  of  January,  1897 ;  denies  that  said  purported  warrants,  or 
any  of  them,  have  been  assigned  to  plaintiff  for  value ;  denies 
that  plaintiff  is  the  owner  and  holder  thereof  for  value ;  alleges 
that  during  the  year  1890,  and  until  April  6, 1891,  the  said  A. 
B.  Staniger  was  the  city  auditor  of  the  city  of  Tombstone ;  that 
from  that  date  the  said  Staniger  ceased  to  be  the  cily  auditor 
of  the  city  of  Tombstone,  and  for  all  time  since,  and  now, 
the  duties  of  the  office  of  city  auditor  have  been  performed  by 
other  persons ;  that  the  said  Staniger,  from  said  April  6,  1891, 
has  not  acted  as  city  auditor,  nor  attempted  to  act  in  that 
capacity,  nor  has  he  ever  discharged  any  of  the  duties  of  that 
office,  nor  attempted  so  to  .do,  nor  had  in  his  possession  any 
of  the  books  or  papers  of  that  office,  nor  made  any  claim  to  act 
as  such  officer;  that  during  the  year  1890,  and  until  April  15, 
1891,  the  said  R.  E.  Jackson  was  the  city  treasurer  of  the  city 
of  Tombstone,  and  that  the  said  Jackson,  from  said  fifteenth 
day  of  April,  1891,  has  not  acted  as  city  treasurer,  nor  at- 
tempted to  act  in  that  capacity,  nor  has  he  ever  discharged 
any  of  the  duties  of  that  office,  nor  attempted  to  do  so,  nor  had 
in  his  possession  any  of  the  books,  moneys,  papers,  or  insignia 
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of  said  ofSce,  nor  made  any  claim  to  act  as  such  officer,  but  for 
all  time  since  the  said  fifteenth  day  of  April,  1891,  and  now, 
the  duties  of  the  office  of  city  treasurer  have  been  performed 
by  other  persons.  Defendant  further  alleges  that  none  of  the 
purported  warrants  were  issued  or  signed  by  the  mayor  and 
countersigned  by  the  auditor,  or  issued  or  signed  by  any  officer 
of  the  cily  of  Tombstone  authorized  to  sign  the  same,  but  de- 
fendant alleges  that  all  of  said  purported  warrants  were  made 
out  in  the  handwriting  of  W.  C.  Staehle,  and  signed  by  A.  B. 
Staniger  some  time  during  the  year  1894,  long  after  the  time 
which  they  each  respectively  bear  date  and  purport  to  have 
been  signed,  and  at  a  time  when  neither  the  said  Staniger  nor 
Jackson  was  holding,  occupying,  or  enjoying,  or  attempting  to 
hold,  occupy,  or  enjoy  any  office  of  the  city  of  Tombstone,  or 
to  discharge  any  of  the  duties  of  any  office  of  the  city  of  Tomb- 
stone, and  that  none  of  the  said  purported  warrants  set  out 
in  plaintiff's  complaint  bear  the  signature  of  the  mayor  of 
said  city,  as  required  by  law ;  and  defendant  alleges  that  eaid 
purported  warrants  and  each  and  all  thereof,  are  spurious  and 
fraudulent,  and  not  the  genuine  city  warrants  of  the  city  of 
Tombstone,  and  constitute  no  legal  evidence  of  indebtedness 
against  said  city.  Defendant  alleges  that  on  or  about  the 
twenty-fifth  day  of  April,  1893,  the  said  Bravin,  Staniger, 
Staehle,  and  Jackson  brought  their  several  actions  in  the  dis- 
trict court  of  Cochise  County  against  the  mayor  and  conmion 
council  of  the  city  of  Tombstone,  which  several  actions  were 
entitled  and  numbered  as  follows :  George  Bravin  against  the 
Mayor  and  Common  Council  of  the  City  of  Tombstone,  No. 
1718;  A.  B.  Staniger  against  the  same.  No.  1721,  W.  C. 
Staehle  against  the  same.  No.  1722 ;  B.  E.  Jackson  against  the 
same.  No.  1723 ;  that  in  each  of  said  actions  plaintiff  asked  the 
court  for  a  mandate  commanding  the  said  defendants  to  issue 
to  them  severally  city  warrants  for  salaries;  that  each  of  said 
actions  was  tried  by  the  said  district  court,  and  judgment 
was  made  and  entered  in  each  of  said  actions  for  and  in  favor 
of  the  city  of  Tombstone,  which  judgments  have  each  long 
since  become  final,  and  have  never  been  reversed  or  set  aside, 
and  they  are  now  each  in  full  force  and  effect,  and  defendant 
therefore  pleads  those  several  actions,  and  the  judgments  ren- 
dered therein,  as  estoppels  against  the  right  of  the  said  Bravin, 
Staniger,  Staehle,  and  Jackson,  or  their  assigns,  to  maintain 
this  action. 
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The  application  to  fund  was  made  by  the  plaintiff,  claim- 
ing to  be  the  owner  and  holder  of  the  warrants,  the  same  hav- 
ing been  assigned  to  it  by  the  original  holders.  This  assign- 
ment and  ownership  was  denied  in  the  verified  answer  of  the 
defendant  the  city  of  Tombstone,  and  the  evidence  presented 
in  the  record  not  only  fails  to  establish  such  assignment  and 
ownership,  but  establishes  the  contrary.  The  warrants  intro- 
duced in  evidence  do  not  show  an  assignment  by  indorsement 
to  plaintiff.  They  are  drawn  restrictively  to  the  several  per- 
sons named,  and  are  not  made  payable  to  their  order.  Some 
have  the  name  of  the  payee  written  in  blank  upon  the  back, 
and  some  have  no  indorsement  by  payee  whatever.  The  orig- 
inal holders  of  the  warrants,  as  witnesses  for  the  plaintiff, 
testified  that  they  have  not  parted  with  their  interest  in  the 
same,  or  received  any  value  for  a  transfer  of  such  interest. 
That  leaves  the  plaintiff  without  any  right  to  demand  the 
funding  of  said  warrants.  There  is  imposed  on  the  loan  com- 
mission no  duty  to  this  plaintiff  to  fund  the  warrants,  even  if 
the  same  were  properly  fundable  on  presentation  and  demand 
by  the  owner  or  real  party  in  interest. 

The  warrants  are  presented  as  evidence  of  municipal  in- 
debtedness. Act  No.  39,  (Laws  1881,  p.  37),  which  for  brevity 
is  herein  referred  to  as  "the  charter"  of  the  city  of  Tombstone, 
only  authorized  the  incurring  of  indebtedness  in  a  certain 
manner,  and  provided  for  the  creation  of  certain  offices  and 
the  appointment  of  officers  to  fill  such  offices,  fixed  the  amount 
of  the  salaries  and  compensation  of  such  officers,  and  pro- 
vided for  the  payment  of  such  amounts  and  of  all  other  in- 
debtedness of  the  city,  as  follows : — 

Section  5  of  article  2  (p.  41)  provides  that  '*The  mayor 
and  common  council  shall  have  the  further  power,  by  ordi- 
nance, to  create  the  offices  of  city  attorney,  .  .  .  city  asses- 
sor, .  .  .  cily  treasurer,  .  .  .  and  such  other  offices  as  they 
deem  proper,  and  shall  appoint  officers  for  such  offices,  whose 
duties,  powers  and  terms  of  office  shall  be  prescribed  by  the 
common  council. ' ' 

Section  2  of  article  9  (p.  70)  provides  that  **The  salaries 
and  compensation  of  the  city  attorney,  .  .  .  city  treasurer, 
.  .  .  assessor,  .  .  .  and  all  other  officers  appointed  by  the 
mayor  and  common  council  shall  be  fixed  by  said  common 
council  at  such  sums  or  amounts  as  they  may  deem  just  and 
equitable." 
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Section  1  of  article  10  (p.  71)  provides  that  **The  city  of 
Tombstone  shall  not  be,  and  is  not  bound  by  any  contract,  or 
in  any  way  liable  thereon,  unless  the  same  is  made  in  writing: 
by  order  of  the  common  council,  the  draft  thereof  be  approved 
by  the  common  council  and  the  same  ordered  to  be  and  be 
signed  by  the  mayor,  or  some  other  person,  in  behalf  of  the 
city." 

Section  17  of  article  10  (p.  74)  provides  that  *'A11  claims 
and  demands  against  said  corporation  shall  ...  be  presented 
to  the  council,  and  shall  be  by  them  referred  to  a  committee 
on  finance,  .  .  .  who  shall  examine,  audit,  or  allow  or  reject 
the  same  in  whole  or  in  part,  subject  to  the  approval  of  the 
common  council.  .  .  .  The  common  council  shall  thereupon 
proceed  to  consider  the  report  of  the  committee,  and  the 
claims  or  demands  presented,  and  shall,  if  the  same  be  just 
and  legal,  order  the  same  to  be  paid,  and  shall  require  the 
auditor  to  draw  a  warrant  upon  the  city  treasury  in  favor  of 
the  holder  of  such  claim,  or  demand  for  the  amount  allowed ; 
such  warrant  shall  be  signed  by  the  mayor  and  countersigned 
by  the  auditor.'' 

Section  18  of  the  same  article  further  (p.  74)  provides 
that  ''No  suit  shall  be  brought  upon  any  claim  for  money  or 
damages  against  said  corporation  until  such  claim  or  demand 
has  been  presented  as  aforesaid  and  rejected  by  the  common 
council,  whole  or  in  part;  if  rejected  in  part,  suit  may  be 
brought  to  recover  the  whole.  Nor  shall  suit  be  brought 
against  said  corporation  upon  any  such  claim  or  demand 
if  the  common  council  shall  allow  the  whole  of  such  claim 
or  demand,  and  shall  order  the  same  to  be  paid  as  herein- 
before required;  provided,  that  nothing  herein  contained 
shall  be  construed  as  to  deprive  the  holder  of  any  claim  or  de- 
mand of  his  right  to  resort  to  a  suit  of  mandate  or  other 
proceeding  against  the  said  common  council,  or  any  officer 
of  said  city,  to  compel  them  or  him  to  act  upon  said  claim 
or  demand,  to  draw  or  sign  such  warrants,  or  pay  the  same 
when  so  drawn." 

Under  the  provisions  of  this  law  the  salaries  for  the  officers 
in  question  were  fixed  by  the  common  council  and  paid  by 
warrants  drawn  by  the  auditor  upon  the  city  treasury,  which 
liarrants  were  signed  by  the  mayor  and  countersigned  by  the 
auditor. 
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But  act  No.  109  (Laws  1885,  p.  315),  amended  section  5 
of  article  2  of  the  charter  to  read  as  follows : — 

"Section  1.  The  officers  of  the  city  of  Tombstone  shall  be 
the  mayor  and  common  council,  .  .  .  one  treasurer,  who  shall 
receive  the  monthly  salary  of  fifty  dollars  per  month ;  one  city 
attorney  who  shall  receive  the  monthly  salary  of  fifty  dollars 
per  month,  .  .  .  one  auditor,  who  .  .  .  shall  receive  .  .  .  the 
monthly  salary  of  ninety  dollars ;  one  assessor,  who  .  .  .  shall 
receive  a  monthly  salary  of  ninety  dollars.  .  .  . 

**Sec.  2.  The  auditor  of  the  said  city  of  Tombstone  is 
hereby  authorized  and  directed  to  draw  warrants  on  the  salary 
fund  for  each  office  in  said  act  mentioned,  and  for  the  amount 
specified  in  said  act,  said  warrants  to  be  drawn  on  the  first  day 
of  each  month. 

**Sec.  3.  All  warrants  drawn  by  the  auditor  for  sala- 
ries as  provided  for  by  this  act,  shall  be  drawn  on  said  salary 
fund,  and  if  at  any  time  the  amount  of  money  in  said  fund 
is  insufficient  to  pay  the  warrants  so  drawn  upon  demand,  the 
mayor  and  common  council  of  said  city  are  hereby  authorized 
and  directed  to  transfer  from  the  general  fund  of  said  city 
to  said  salary  fund  so  much  money  as  may  be  necessary  to 
pay  said  warranto.'' 

This  act,  while  declared  to  be  an  amendment  of  section  5 
of  article  2  of  the  charter,  also  (in  effect)  amends  section  17 
of  article  10  thereof  by  excepting  the  monthly  salaries  of  the 
officers  therein  mentioned  from  the  claims  and  demands  de- 
pendent upon  the  approval  of  the  finance  committee  of  the 
common  council,  and  by  constituting  the  same  just  and  legal 
demands  against  the  city,  for  which,  instead  of  the  common 
council  requiring  the  auditor  to  draw  warrants  upon  the  city 
treasury  in  favor  of  the  holder  of  such  claim  for  the  amount 
allowed  as  provided  by  said  section  17,  the  auditor  is  author- 
ized and  directed  by  this  act  to  draw  warrants  on  the  salary 
fund  for  each  office  on  the  first  day  of  each  month.  The  ex- 
tent and  effect  of  this  amendment  is  to  fix  definitely  the  com- 
pensation of  the  several  officers,  and  to  make  such  amounts  a 
just  and  legal  monthly  claim  against  the  city,  and  to  authorize 
the  auditor  to  draw  a  warrant  for  the  same  without  any  fur- 
ther authority  or  requisition  from  the  common  council.  But 
there  is  no  further  change  of  procedure  required  by  the 
amendment,  and  nothing  in  it  to  except  the  warrants  from  the 
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requirement  made  of  all  warrants  that  they  be  signed  hy 
the  mayor  and  countersigned  by  the  auditor.  A  refusal  of 
the  mayor  to  sign,  or  the  auditor  to  draw  or  countersign,  such 
warrants,  would  entitle  the  claimant  to  his  relief  by  mandate 
under  the  provisions  of  section  18  above  cited.  This  relief 
the  original  holders  of  the  warrants,  the  alleged  assignors 
thereof  to  the  plaintiff  herein,  sought  by  proper  action  in  the 
district  court  in  the  actions  above  referred  to,  in  each  of 
which  the  judgment  of  the  district  court  was  rendered  against 
them  severally  and  in  favor  of  the  city  of  Tombstone.  These 
judgments,  having  never  been  vacated,  set  aside,  nor  ap- 
pealed from,  remain  in  full  force  and  effect,  and  preclude 
the  parties  thereto  and  their  successors  in  interest  from  any 
further  action  for  the  subject-matter  involved  therein.  The 
matter  adjudicated  in  that  suit  was  the  right  of  the  parties  to 
receive  warrants,  such  as  the  ones  purporting  to  be  herein  pre- 
sented, for  their  services,  and  the  duty  of  the  city  of  Tomb- 
stone or  its  officers  to  issue  to  them  such  warrants.  This  was 
definitely  determined  against  the  applicants  and  in  favor  of 
the  city.  The  judgments  in  these  cases  have  rendered  res 
judicata  the  question  of  any  duty  resting  on  the  city  of  Tomb- 
stone to  issue  to  these  parties  warrants  such  as  those  presented 
herein  purport  to  be.  The  present  action,  however,  is  an  action 
brought  upon  what  purport  to  be  such  warrants  that  are 
alleged  to  have  been  issued  thereafter  by  officers  of  the  city 
authorized  to  bind  the  city  by  their  action.  If,  notwithstand- 
ing the  adjudication  of  its  duty  in  the  premises,  the  city  has 
since  that  time  issued  such  warrants,  and  the  warrants  in 
question  are  genuine,  bona  fide  warrants  of  the  city  of  Tomb- 
stone— outstanding  obligations  evidencing  a  municipal  indebt- 
edness— ^the  duty  of  the  loan  commissioners  to  fund  such  war- 
rants is  the  sole  question  to  be  determined  in  this  action. 

The  warrants  in  question  show  by  their  form  that  the  signa- 
ture of  the  mayor  was  contemplated,  the  warrants  being 
drawn  with  a  blank  space  for  the  name,  and  the  word 
'* Mayor*'  printed  thereunder.  They  appear  from  the  evi- 
dence to  have  been  executed,  so  far  as  they  have  been  exe^ 
cuted,  by  the  parties  interested,  after  such  parties  were 
no  longer  discharging  the  duties  of  the  offices  to  which  they 
claim  title,  and  when  they  were  not  in  possession  of  the  sup- 
plies or  funds  of  the  city.     The  warrants  were  all  drawn  and 
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countersigned  by  A.  B.  Staniger,  one  of  the  interested  parties, 
as  city  auditor,  upon  B.  E.  Jackson,  another  interested  party, 
as  treasurer,  and  not  signed  by  the  mayor,  the  mayor's  signa- 
ture being  left  blank  on  each  warrant  in  question.  As  such 
they  are  imperfect,  and  do  not  constitute  any  evidence  of  in- 
debtedness against  the  corporation.  The  obligations  of  a  cor- 
poration, to  bind  the  corporation,  must  be  executed  by  the 
proper  officers  as  provided  in  the  charter  of  such  corporation, 
and,  even  if  we  should  concede  Staniger 's  authority  as  au<titor 
to  draw  the  warrants,  we  consider  that  the  warrants,  to  have  a 
binding  effect  upon  the  municipal  corporation,  must  be  signed 
by  the  mayor,  whose  signature  has  been  made  a  necessity  by 
the  charter  of  such  corporation  to  every  warrant  or  evidence 
of  indebtedness  against  the  same. 

It  is  stated  in  the  petition  that  the  amount  of  the  principal 
alleged  to  be  due  upon  said  warrants  is  $9,242,  and  the  amount 
of  the  interest  due  thereon  is  $6,560.  The  demand  for  the 
interest  is  based  upon  the  allegation  that  the  first  of  said  war- 
rants was  dated  May  1,  1891,  and  the  last  was  dated  January 
1,  1894,  and  that  all  of  said  warrants  were  presented  to  the 
city  treasurer  of  the  city  of  Tombstone  and  indorsed,  **  Pre- 
sented and  not  paid  for  want  of  funds.  B.  E.  Jackson,  Cily 
Treasurer,"  and  that  all  of  said  warrants  are  now  due  and 
bear  legal  interest  from  the  time  they  were  presented  to  the 
city  treasurer  of  the  city  of  Tombstone  for  payment.  The 
indorsements  of  the  non-payment  of  the  warrants  for  want 
of  funds,  which  were  intended  to  authorize  the  drawing  of 
interest  from  the  dates  thereof,  have  not  been  dated,  and  might 
be  presumed  to  have  been  made  on  the  dates  of  the  several 
instruments,  but  the  evidence  in  the  case,  even  as  presented 
by  the  plaintiff,  discloses  the  fact  that  the  warrants  were  not 
drawn  until  the  year  1894,  and  they  could  not  have  been 
presented  for  payment  until  after  they  were  drawn.  Conse- 
quently such  presentation  was,  ^according  to  the  evidence  pre- 
sented by  the  plaintiff,  some  time  in  the  latter  part  of  1894. 
The  evidence  as  ^Iso  presented  by  the  plaintiff  further  shows 
that  B.  E.  Jackson,  who  signed  the  warrants  as  city  treas- 
urer, was  not  the  acting  city  treasurer  at  that  time,  and  that 
he  had  no  funds  belonging  to  the  city,  and  had  not  had  such 
funds  for  more  than  three  years ;  and  it  is  stipulated  between 
the  parties,  as  evidence  in  the  case,  that  during  the  year 
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1894  the  functions  of  the  office  of  city  treasurer,  and  the 
receiving  and  disbursing  of  the  public  moneys  belonging  to 
the  city,  and  the  other  duties  relating  to  said  office,  were  per- 
formed by  one  J.  W.  Bartholomew.  The  evidence  tends  to 
show  that  the  parties  who  presented  the  warrants  to  Jackson 
for  payment  at  that  time  knew  that  he  was  not  acting  as  city 
treasurer  and  had  no  funds  of  the  city  treasury  in  his  custody, 
and  that  Bartholomew  was  at  that  time  and  during  thaf  year 
the  qualified  and  acting  city  treasurer,  having  in  charge  the 
funds  of  the  city. 

It  is  evident  that  the  presentation  of  the  warrants  to  Jack- 
son, and  their  non-payment  for  want  of  funds  at  a  time  when 
he  had  none  of  the  city  funds  in  his  possession  or  under  his 
control,  and  no  access  to  such  funds,  or  any  thereof,  without 
a  presentation  of  them  to  the  qualified  and  acting  city  treas- 
urer, who  had  control  of  the  city  funds,  from  which,  if  at  all, 
they  could  and  should  have  been  paid,  was  not  such  a  presenta- 
tion as  would  cause  the  warrants  to  bear  interest  thereafter; 
and  this  without  considering  whether  or  not  the  party  to 
whom  they  were  presented  might  have  had  some  claim  to 
the  office  of  treasurer,  or  to  be  entitled  to  the  emoluments 
thereof. 

As  a  further  defense  the  defendant  pleads  that  the  cause 
of  action,  if  any,  accrued  more  than  four  years  prior  to  the 
institution  of  this  suit,  and  invokes  the  statute  of  limita- 
tions. The  determination  of  the  issues  heretofore  considered, 
being  decisive  of  the  case,  will  render  an  examination  into 
this  question  unnecessary. 

The  petition  for  a  peremptory  writ  of  mandamus  is  de- 
nied, and  this  proceeding  is  dismissed. 

KENT,  C.  J.,  SLOAN,  J.,  and  DAVIS,  J.,  concur. 
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[avil  No.  831.    Filed  March  26,  1904.] 
[76  Pac.  602.] 

J.  M.  MOLINA  et  al.,  Defendants  and  Appellants,  v.  W.  D. 
LUGE  et  al.,  Plaintiffs  and  Appellees. 

1,  EviDXHCS — ^Maps — ^Data — ^Valub. — ^A  map  of  mining  ground  made 
from  the  discovery  of  monuments  at  certain  points,  none  of  which 
were  known  to  the  surveyor,  and  none  of  which,  except  those  of 
the  Blanea  claim,  were  found  by  him  from  following  the  calls  of 
any  location  notice  or  the  field-notes  of  any  former  survey,  but  were 
pointed  out  to  him,  to  use  his  expression,  ''by  some  of  the  other 
fellows"  who  were  with  him,  who  were  not  shown  to  be  the  persons 
who  built  them  or  who  knew  them  to  be  the  monuments  they  repre- 
sented them  to  be,  is  valueless  for  any  purpose  except  to  give  the 
location  of  the  Blanea  claim. 

8.  Appeal  and  Ebbob — ^Findings — ^Eyn)ENOB — Gonpuct. — ^Where  there 
is  a  eonfiict  of  evidence  and  the  record  affords  substantial  evidence 
to  support  the  finding  of  the  trial  court,  such  finding  will  not  be 
interfered  with  or  set  aside  on  appeal. 

t.  Mines  and  Mining — Ejectment — ^Mining  Claims — Location — ^Pos- 
session— ^Actual — Constbuctttb — Ousteb — ^Bev.  Btats.  Abiz.  1887, 
PABS.  3135,  3137,  3139,  Cited  and  Constbued. — ^Under  paragraph 
3135,  supra,  providing  that  ejectment  may  be  maintained  where 
plaintiff  is  legally  entitled  to  possession  of  the  premises,  and 
paragraphs  3137  and  3139,  supra,  providing  it  shall  be  sufficient  for 
plaintiff  to  plead  and  prove  that  he  is  entitled  to  the  possession  of 
the  premises  and  that  the  defendant  dispossessed  him  before  the 
commencement  of  the  action,  the  plaintiff  being  in  possession  of 
a  mining  daim  under  a  lease  and  claiming  possession  to  the  bound- 
ary-lines, wherever  they  might  be,  was  in  constructive  possession 
of  the  entire  claim,  and  the  entrance  by  defendants  on  a  part  of 
it  which  he  did  not  actually  occupy,  owing  to  his  lack  of  knowledge 
as  to  the  exact  boimdary,  was  an  ouster  entitling  him  to  maintain 
ejectment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yuma.  Ed- 
ward Kent,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion. 

H.  C.  Davis,  and  Smith  &  Ives,  for  Appellants. 
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Paragraph  3137  of  the  Revised  Statutes  of  1887  provides 
that  plaintiff  in  an  action  of  ejectment  must  allege  that  the 
defendant  ''before  the  commencement  of  the  action,  entered 
into  and  dispossessed  him  of  the  premises."  An  act  of  dis- 
possession plainly  implies  prior  possession  in  the  plaintiff. 

It  would  be  impossible  for  the  defendant  to  dispossess  the 
plaintiff  unless  the  plaintiff  had  previously  been  possessed  of 
the  premises.  The  unlawful  withholding  of  the  possession  of 
the  premises  from  the  plaintiff  is  not  of  itself  sufficient  to 
sustain  an  action  of  ejectment  under  the  Arizona  law  as  it 
existed  at  the  commencement  of  this  action. 

The  law  was  changed  by  the  Revised  Statutes  of  1901. 

Paragraph  4112  of  the  Statutes  of  1901  provides  that  ''the 
complaint  may  state  generally  that  the  complainant  is  entitled 
to  the  possession  of  the  premises  and  that  the  defendant  un- 
lawfully keeps  him  out  of  possession." 

The  requirement  of  the  laws  of  1887,  that  the  defendant 
must  enter  and  dispossess  the  plaintiff  of  the  premises,  was 
omitted  in  the  Statutes  of  1901. 

This  case  was  tried  in  March,  1902,  after  the  Statutes  of 
1901  had  gone  into  effect;  and  it  was  commenced  in  July, 
1901,  after  the  Statutes  of  1901  had  been  enacted,  but  before 
they  had  gone  into  effect. 

The  supreme  court  of  Arizona  expressly  held  in  1894  that 
a  prior  possession  by  the  plaintiff  is  essential  to  the  mainte- 
nance of  an  action  of  ejectment.  Board  of  Regents  v.  CAor- 
lebois,  4  Ariz.  252,  36  Pac.  32. 

In  affirming  a  judgment  in  favor  of  the  defendant  in  that 
case,  the  court  held:  "While  the  evidence  does  not  show  that 
the  appellee  went  into  possession,  the  pleadings  do  show  that 
she  was  in  possession  at  the  time  the  suit  was  commenced.  It 
it  not  necessary  that  we  should  consider  the  many  questions 
urged  as  errors  by  appellant,  inasmuch  as  from  the  record  the 
judgment  must  be  affirmed,  as  it  was  necessary  for  appellant 
to  show  an  actual  possession  and  that  it  had  been  ousted 
before  it  can  recover." 

This  case  is  on  all-fours  with  the  present  appeal,  and  should 
be  conclusive  of  it.  Lotz  v.  Briggs,  50  Ind.  346;  Hurst  v. 
Sawyer,  2  Okla.  470,  37  Pac.  817. 

Pierce  Evans,  and  Charles  A.  Mau,  for  Appellees. 
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DOAN,  J. — This  is  an  action  of  ejectment  brought  on  July 
8,  1901,  for  the  possession  of  a  mining  claim  in  the  Castle 
Dome  mining  district,  known  as  the  Newe  Dil,  called  also  the 
New  Deal,  located  on  October  15,  1890.  The  appellants  in 
their  verified  answer  claimed  the  ground  in  dispute  by  virtue 
of  a  deed  to  the  Blanca  mining  claim,  located  April  23,  1900. 
From  a  judgment  for  plaintiffs,  and  the  denial  of  a  motion  for 
a  new  trial,  the  defendants  appealed,  and  present  to  the  appel- 
late court  two  propositions :  1.  That  the  undisputed  evidence 
in  the  case  established  that  the  premises  in  dispute  were  out- 
side of  the  boundaries  of  the  New  Deal,  and  therefore  the 
Blanca,  the  property  of  the  defendants,  was  a  valid  location, 
having  been  located  upon  unappropriated  public  ground ;  and 
2.  That  there  is  no  allegation  or  proof  of  possession  of  the 
premises  in  the  plaintiffis  prior  to  the  institution  of  the  suit 
and  of  ouster  by  the  defendants,  which  is  necessary  to  sustain 
a  judgment  based  upon  a  complaint  in  ejectment  under  the 
law  in  force  at  the  time  suit  was  brought. 

Appellants  allege  that  the  court  erred  in  finding  that  the 
^'Blanca  lode  mining  claim  encroaches  upon  and  embraces 
within  its  boundaries  a  portion  of  the  property  of  the  said 
Newe  Dil  mining  claim,  as  follows,  to  wit:  Said  claim  com- 
mences at  a  stone  notice  monument  which  is  the  northerly  end 
center  monument  thereof,  and  which  said  monument  or  point 
is  the  southeasterly  end  center  monument  of  the  Castle  Dome 
mine,  surveyed  March  2, 1876,  for  James  M.  Barney,  as  shown 
by  the  records  of  the  United  States  surveyor's  oflSce.  .  .  .  That 
all  that  portion  of  the  said  Blanca  lode  mining  claim  which 
lies  southeasterly  of  the  said  Castle  Dome  mining  claim,  or  the 
said  southeasterly  end  center  monument  thereof,  is  a  part  and 
parcel  of  the  said  Newe  Dil  mining  claim" — for  the  reason 
that  there  is  no  evidence  to  sustain  such  finding.  The  facts 
bearing  on  this  question,  as  disclosed  by  the  record,  are  sub- 
stantially as  follows.  The  Hopkins  claim  was  located  Decem- 
ber 11,  1871,  and  claimed  eight  hundred  feet  on  the  Buckeye 
ledge,  the  notice  recorded  in  Castle  Dome  district  and  the 
public  records  of  Yuma  County.  The  Norma  claim  was  located 
January  1,  1876,  one  thousand  feet  on  the  Buckeye  ledge, 
Castle  Dome  district,  Yuma  County,  commencing  at  the  north 
monument  of  the  Caledonia,  and  running  thence  in  a  north- 
easterly direction  one  thousand  feet  to  the  southern  monu- 
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ment  of  the  Hopkins  claim.    The  Castle  Dome  mine  was  sur- 
veyed for  patent  on  March  2, 1876,  two  thousand  feet  in  length 
by  two  hundred  feet  in  width,  running  northwesterly  and 
southeasterly,  the  south  end  center  monument  of  said  Castle 
Dome  mine  being  located  three  hundred  and  seventy-nine  feet 
north,  22°  15'  east,  from  the  initial  point  for  mineral  surveys 
in  the  Castle  Dome  mining  district,  established  in  the  patent 
to  the  Flora  Temple  mine  granted  by  the  United  States  on  the 
twenty-sixth  day  of  April,  1875,  according  to  the  field-notes 
in  the  United  States  surveyor-general's  office.     No  evidence 
of  its  location  appears  in  the  record.    The  Newe  Dil  was  located 
October  15,  1890,  being  fifteen  hundred  feet,  **  commencing 
at  this  stone  notice  monument,  which  is  the  northwesterly  end 
of  said  claim,  and  running  thence  fifteen  hundred  feet  in  a 
southeasterly  direction  to  a  stone  monument,"  situated  in  the 
Castle  Dome  mining  district,  county  of  Yuma,  Arizona  Ter- 
ritory.   **This  claim  is  bounded  on  the  northwesterly  end  by 
the  Barney  claim,  and  on  the  southeasterly  end  by  the  claims 
formerly  known  as  the  Caledonia  and  formerly  known  as  the 
Norma  mine. "    The  Blanca  was  located  April  23, 1890 ;  length 
of  claim  eight  hundred  feet,  four  hundred  feet  in  a  southerly 
direction,  and  four  hundred  feet  in  a  northerly  direction,  from 
the  center  of  the  discovery  shaft,  lengthwise  of  the  claim, 
together  with  one  hundred  feet  in  width  on  each  side  of  the 
center;  general  course  from  north  to  south;  ''situated  and 
located  in  Castle  Dome  mining  district,  in  Yuma  County,  ter- 
ritory of  Arizona,  in  the  east  side  of  the  Flora  Temple,  and  in 
the  north  end  of  the  Norma  mine."    It  appeared  in  evidence 
that  the  Castle  Dome  claim  was  patented  by  one  James  M. 
Barney,  and  was  generally  spoken  of  throughout  that  district 
as  the  Barney  claim  or  mine.    The  judge  of  the  district  court 
having  credited  plaintiff's  testimony  upon  that  question,  so  far 
as  this  appeal  is  concerned  it  is  conceded  by  the  appellants 
that  the  certificate  of  the  location  of  the  New  Deal  will  be 
considered  as  reading,  ''This  claim  is  bounded  on  the  north- 
erly end  by  the  Castle  Dome  mine."    It  is  contended  by  the 
appellants  that  the  premises  in  dispute  were  located  between 
the  northwesterly  end  of  the  New  Deal  and  the  southeasterly 
end  of  the  Castle  Dome,  the  Blanca  claim  having  been  located 
with  the  south  center  end  of  the  Castle  Dome  near  its  center, 
about  half  of  it  overlapping  that  patented  mine,  and  the  other 
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half  being  located  on  the  unoccupied  ground  between  the 
northwestern  end  of  the  New  Deal  and  the  southeastern  end 
of  the  Castle  Dome.  The  plaintiffs,  however,  maintain  that, 
there  being  no  vacant  ground  at  that  point,  the  Blanca  was  an 
utterly  invalid  location,  having  been  located  in  1900,  about 
half  of  it  on  the  Castle  Dome  mine,  patented  in  1876,  and  the 
rest  of  it  on  the  northwestern  end  of  the  New  Deal  claim, 
located  in  1890.  A  survey  of  the  premises  was  made  by  a 
deputy  mineral  surveyor,  who  started  from  the  initial  point 
for  mineral  surveys  in  that  district,  and  traced  the  lines  and 

• 

monuments  of  the  two  patented  claims,  the  Flora  Temple  and 
the  Castle  Dome,  finding  the  lines  and  comers  as  designated 
in  the  field-notes.  He  then  made  a  survey  of  the  New  Deal, 
finding  the  two  end  center  and  four  comer  monuments  of  that 
claim  substantially  as  described  in  the  location  notice,  the 
southeasterly  end  monument  being  1,392  feet  southeast  of  the 
southeasterly  end  of  the  Castle  Dome,  with  an  old  monument 
about  two  feet  south  of  it  that  would  answer  for  the  northern 
monument  of  the  Caledonia.-  A  map  made  from  the  field-notes 
of  this  survey  was  introduced  in  evidence.  A  survey  of  the 
premises  was  made  by  the  defendants,  giving  the  location  of 
the  monuments  and  boundaries  of  the  Blanca  claim,  but  was 
started  without  any  reference  to  the  initial  point  for  surveys 
in  that  district,  and  without  any  discovery  or  location  of  any 
of  the  monuments  or  boundaries  of  either  of  the  patented 
mines.  A  map  made  from  this  survey  was  introduced  in 
evidence  by  the  defendants.  This  map  includes  a  plat  of  the 
New  Deal  claim,  the  south  end  of  the  old  Norma,  the  south 
end  of  the  Castle  Dome,  and  the  south  end  of  a  supposed  Bar- 
ney claim,  that  was  referred  to  in  the  testimony  of  some  of 
the  witnesses  for  the  defendants,  but  of  which  no  location 
notice  was  ever  found  or  placed  of  record.  These  claims  were 
placed  upon  the  map  from  the  discovery  of  monuments  at  cer- 
tain points,  none  of  which  were  known  to  the  surveyor,  and 
none  of  which,  except  those  of  the  Blanca,  were  found  by  him 
from  following  the  calls  of  any  location  notice  or  the  field- 
notes  of  any  former  survey,  but  were  pointed  out  to  him,  to 
use  his  expression,  **by  some  of  the  fellows"  who  were  with 
him.  In  no  instance  does  he  give  the  name  of  the  persons 
who  i)ointed  out  the  monuments^  nor  does  he  state  in  his  testi- 
mony that  such  monuments  were  pointed  out  by  persons  who 
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built  them  or  who  knew  them  to  be  the  monuments  they  repre> 
sented  them  to  be.  Such  being  the  case,  this  survey  is  abso- 
lutely valueless  for  any  purpose  except  to  give  the  location 
of  the  Blanca  claim,  and,  if  the  finding  of  the  trial  court  that 
the  Blanca  was  an  invalid  location  by  reason  of  none  of  the 
ground  on  which  it  was  located  being  unappropriated  public 
ground  at  the  time  of  the  attempted  location  is  found  to  be 
supported  by  the  evidence  in  the  case,  the  location  of  the 
Blanca  will  be  inunaterial. 

The  record  on  which  the  appellants  base  the  alleged  error 
in  the  finding  under  consideration  is  the  testimony  of  wit- 
nesses as  to  statements  made  by  Yomocil,  the  locator  of  the 
New  Deal  and  the  grantor  of  the  appellees  in  this  case.  This 
testimony  is  all  directed  to  statements  relative  to  the  north 
monument  of  the  Norma,  and  is  not  necessarily  irreconcilable 
with  the  finding  referred  to.  These  were  all  conversations  held 
by  illiterate  men,  who  were  unacquainted  with  the  lines  or 
boundaries  of  the  claims  in  that  district,  and  were  had  ten  or 
twelve  years  prior  to  the  trial  of  the  case.  In  all  of  them 
reference  is  made  to  the  north  end  of  the  Norma.  They  are 
assumed  to  be  contradictory  to  the  evidence  of  the  plaintifib, 
and  inconsistent  with  the  finding  of  the  court,  by  the  assump- 
tion that  the  north  end  of  the  Norma  was  identical  with  that 
of  the  New  Deal.  The  conversations  were  referred  to  as  having 
occurred  about  the  year  1890,  1891,  or  1892,  but  in  every  in- 
stance the  witnesses  used  the  term  "Norma"  when  referring 
to  the  claim.  Some  of  them  speak  of  the  "Old  Norma,"  and 
from  the  language  of  the  witnesses  it  is  not  clear  whether  there 
was  an  old  Norma  and  a  new  Norma  prior  to  the  location  of 
the  New  Deal,  or  whether  they  refer  to  the  New  Deal  as  the 
new  Norma.  An  examination  of  the  record  satisfies  us  that 
the  monument  referred  to  by  Vomocil  in  these  conversations 
was  the  north  monument  of  the  Norma  claim,  and,  as  the  south 
end  of  the  New  Deal  is  identical  with  the  south  end  of  the 
Norma, — ^viz.  the  north  end  of  the  Caledonia, — ^and  the  New 
Deal  claim  is  fifteen  hundred  feet  in  length,  while  the  Norma 
claim  was  only  one  thousand  feet  in  length,  four  or  even  five 
hundred  feet  of  vacant  ground  northwest  of  the  Norma  could 
have  been  covered  by  the  location  of  the  New  Deal  before  the 
location  of  the  Blanca,  and  this  evidence,  if  accepted  and  given 
credence,  would  be  entirely  consistent  with  the  finding  of  the 
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court.  This  presenting  a  question  of  conflicting  evidence,  and 
the  record  affording  substantial  evidence  to  support  the  finding 
of  the  trial  court,  we  shall,  in  accordance  with  the  rule  invari- 
ably followed  by  appellate  courts  in  such  cases,  decline  to 
interfere  with  or  set  aside  such  finding. 

In  support  of  the  next  proposition,  appellants  claim  that 
the  court  erred  in  finding  'Hhat  before  the  commencement  of 
this  action,  to  wit,  on  or  about  the  10th  day  of  January,  1901, 
plaintiffs  were  rightfully  in  possession  of  the  said  Newe  Dil 
mining  daim,  and  claimed  the  right  to  occupy  and  possess  the 
said  premises,  and  that  on  said  last-mentioned  day  the  defend- 
ants wrongfully  entered  into  and  upon  the  said  claim  and  dis- 
possessed the  plaintiffs,  and  have  ever  since  unlawfully  with- 
held from  the  plaintiffs  the  possession  of  a  portion  of  said 
Newe  Dil  mining  claim  as  hereinafter  described,"  for  the  rea^ 
son  that  there  is  no  evidence  to  sustain  such  finding. 

The  law  prior  to  September,  1901,  under  which  appellants 
insist  actual  possession  and  ouster  must  be  averred  and  found, 
read  as  foUows  (Eev.  Stats.  1887) : — 

"3135.  (Sec.  4.)  The  action  of  ejectment  may  be  main- 
tained in  all  cases  where  the  plaintiff  is  legally  entitled  to  the 
possession  of  the  premises.  .  •  . 

'*3137.  (Sec.  6.)  It  shall  be  sufficient  for  the  plaintiff  to 
state  in  his  complaint  that  on  a  certain  day  named  therein 
he  was  entitled  to  the  possession  of  the  premises  .  .  .  and  the 
defendant  on  a  day  named  in  the  complaint  afterwards,  and 
before  the  commencement  of  the  action  entered  into  and  dis- 
possesed  him  of  such  premises  and  unlawfully  withholds  from 
the  plaintiff  the  possession  thereof.  .  .  . 

''3139.  (Sec.  8.)  It  shall  be  sufficient  to  entitle  the  plaintiff 
to  recover  to  show  at  the  time  the  action  was  commenced,  the 
defendant  was  in  possession  of  the  premises  claimed,  and  that 
the  plaintiff  had  a  right  to  the  possession  thereof." 

In  support  of  their  position  on  this  question,  appellants  cite 
from  the  testimony  of  the  plaintiff,  in  which  he  says,  "I  was 
in  occupation  of  the  ground  covered  by  the  certificate,  all  but 
the  400  feet  there,"  and  at  another  point,  ''I  was  in  poss^ 
sion  of  all  but  400  feet  of  this  mine."  They  then  cite  from 
the  testimony  of  defendants'  witnesses  statements  of  Vomocil, 
made  about  the  year  1890,  in  which  he  speaks  of  the  ground 
lying  north  of  the  Norma  as  being  vacant  ground  that  might 
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be  taken  up  by  some  of  those  parties.  It  is  possible  that 
Yomoeil  at  the  times  mentioned  was  occupying  the  ground 
under  the  Norma  location.  If  so,  the  ground  referred  to  was 
probably  vacant,  as  the  old  Hopkins  claim  may,  prior  to  that 
time,  have  been  abandoned,  but  it  is  likewise  possible  that, 
within  a  short  time  after  such  conversations,  Yomoeil,  by  the 
location  of  the  New  Deal,  which  extended  five  hundred  feet 
farther  north,  covered  the  ground  that  was  unoccupied  at  the 
time  he  made  these  statements;  and  the  plaintiff  Luce,  while 
he  stated  that  he  was  occupying  the  ground,  except  that  four 
hundred  feet,  likewise  testified  in  the  same  connection: 
**Q.  Have  you  ever  been  in  possession  of  that  whole  four 
hundred  feet? — ^A.  I  always  thought  I  was  in  possession  until 
them  fellows  went  to  work  there. — Q.  Then  you  have  never 
been  in  possession  of  that  four  hundred  feet,  have  youf — ^A.  I 
supposed  I  was.  I  was  showed  that  ground,  and  I  supposed 
that  it  was  on  the  ground  that  belonged  to  me  that  I  had 
leased. — Q.  In  this  complaint  you  stated  you  were  wrongfully 
ejected  from  those  four  hundred  feet.  Is  that  a  fact? — ^A.  I 
considered  I  was  wronged  when  they  were  working  my 
ground."  The  plaintiff  testified  that  he  was  in  possession, 
under  a  lease,  of  the  New  Deal  mining  claim  and  several  others 
when  the  defendants  started  in  to  do  the  work  complained  of; 
that  he  had  been  in  possession  continuously  for  about  three 
years,  and  had  taken  out  and  shipped  about  fifty  thousand 
dollars'  worth  of  ore  during  that  time  from  the  leased  prem- 
ises; that  he  felt  sure  that  these  men  were  working  on  his 
ground,  but  did  not  make  claim  to  it,  because  he  did  not  know 
where  the  end  of  the  Barney  claim  was;  that,  as  soon  as  he 
found  from  the  survey  where  the  end  of  the  Barney  claim  was, 
he  claimed  the  ground,  notified  the  parties,  and  proceeded 
against  them.  The  fact  is  not  contradicted  that  he  was  in  im>s- 
session  of  the  New  Deal  mining  claim  at  the  time,  and  claimed 
possession  to  the  boundary-lines  thereof  wherever  they  might 
be  as  determined  by  the  monuments,  intending  to  hold,  and 
supposing  that  he  was  holding,  possession  to  the  southeastern 
end  of  the  Castle  Dome  as  his  northwestern  boundary-line ;  and 
if  he  was  not  in  the  actual  pedal  possession  of  the  four  hundred 
feet  at  the  northern  end,  by  reason  of  the  fact  that  he  did  not 
know  where  the  New  Deal  stopped  and  the  Castle  Dome  mine 
began,  he  was  nevertheless  in  actual  possession  of  part  of  the 
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New  Deal^  and  in  such  constructiye  possession  of  all  of  it  as 
would  render  the  entrance  by  the  defendants  upon  any  part 
of  it  that  might  then  not  be  actually  occupied  by  him,  by 
reason  of  his  not  knowing  the  location  of  the  dividing  line 
between  it  and  the  adjoining  mine,  an  ouster.  The  allegations 
of  the  complaint,  and  the  evidence  as  presented  in  the  record, 
are  sufficient  to  support  a  judgment  under  the  law  as  it  existed 
at  the  time  suit  was  brought. 
The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 


[GiTil  No.  836.    Filed  March  26,  1904.] 
[76  Pae.  592.] 

ALLEN  T.  BIBD  and  CALIiA  N.  BIRD,  Plaintiffs  and  Ap- 
pellants, V.  ADOLPHUS  H.  NOON,  AppeUee. 

L  Deeds  —  Dssgbiptions  —  Oottbses  and  Distances  —  (}ontbolled  bt 
Monuments. — ^Where  a  deed  eonveying  a  part  of  a  town  lot 
described  the  part  conveyed  ae  being  one  hundred  and  twenty-four 
feet  square^  and  a  deed  conveying  an  adjoining  part  of  the  same 
lot,  while  describing  it  as  having  a  frontage  that  would  have 
included  a  part  of  the  land  conveyed  by  the  first  deed,  also  stated 
that  it  began  at  a  certain  corner  and  ran  to  the  comer  of  the  part 
first  conveyed,  the  monuments  thus  designated  controlled  the  courses 
and  distances,  and  no  part  of  the  land  conveyed  by  the  first  deed 
was  included  in  the  second. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
George  B.  Davis,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion* 

Barnes  &  Martin,  for  Appellants. 

Thomas  D.  Bennett,  for  Appellees. 

DOAN,  J. — The  appellants  brought  an  action  of  ejectment 
for  the  possession  of  a  certain  lot  in  Nogales  townsite,  in 


^ 
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Santa  Cruz  County,  Arizona,  claiming  under  a  deed  executed 
by  the  mayor  as  townsite  trustee.  The  appellee  based  his 
defense  on  a  deed  of  the  same  date  from  the  same  grantor 
to  a  lot  adjoining.  From  a  judgment  for  the  defendant^  the 
plaintiffs  appeal. 

The  land  in  dispute  is  a  strip  about  two  feet  wide  at  the 
south  end,  and  about  nineteen  feet  wide  at  the  north  end, 
that  is  claimed  by  each  party  to  have  been  conveyed  by  the 
aforesaid  deeds.    The  question  is  not  one  of  adverse  posses- 
sion, but  of  the  location  on  the  earth's  surface  of  the  true  lines 
of  the  paper  title  to  the  two  lots.    It  appears  from  the  evi- 
dence that  the  premises  comprising  the  two  lots  were  formerly 
held  as  a  possessory  right  by  a  Mrs.  Hendrix,  and  were  de- 
scribed as  lot  6  in  block  10,  as  marked  on  Chillson's  map  of 
the  town  of  Nogales.    On  October  5,  1898,  Mrs.  Hendrix  con- 
veyed to  the  appellant  Mrs.  Bird  a  part  of  lot  6,  described 
as  follows:    ''Beginning  at  the  corner  of  West  Avenue  and 
Crawford  Street,  .  .  .  being  the  southwestern  comer  of  lot  6 
in  block  10;  .  .  .  thence  easterly  along  the  northern  line  of 
Crawford  Street  one  hundred  and  twenty-four  feet  to  a  point ; 
thence  northerly  by  a  line  parallel  to  the  eastern  line  of  West 
Avenue  one  hundred  and  twenty-four  feet  to  a  point;  thence 
westerly  by  a  line  parallel  to  Crawford  Street  one  hundred 
and  twenty-four  feet  to  West  Avenue;  and  thence  along  the 
eastern  line  of  West  Avenue  one  hundred  and  twenty-four  feet 
to  the  place  of  beginning."    The  appellant  thereafter  held  the 
premises  under  such  deed,  and  occupied  the  house  thereon  as 
a  home.    In  October,  1899,  the  same  grantor  conveyed  to  the 
fippellee  the  remainder  of  the  lot,  described  as  follows:  ''Com- 
mencing at  the  southwest  comer  of  the  H.  K.  Chenoweth  prop- 
erty on  the  north  side  line  of  Crawford  Street,  .  .  .  thence 
west  on  said  north  side  line  of  Crawford  Street,  about  44  feet 
to  the  southeasterly  comer  of  the  lot  or  parcel  of  land  con- 
veyed by  the  said  party  of  the  first  part  to  Calla  N.  Bird  under 
date  5th  October,  1898,  thence  northerly  adjoining  the  east 
line  of  said  lot  and  parallel  with  West  Avenue  one  hundred 
and  sixty-four  feet,  thence  east  adjoining  property  of  Nina 
K.  Avery  about  44  feet,  thence  south  .  .  .  one  hundred  and 
sixty-four  feet  to  point  of  beginning*' — ^from  which  date  he 
held  the  lot  thereunder,  and  moved  into  the  house  situated 
thereon,  and  occupied  it  as  a  home.    The  ground  composing 
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the  town  of*  Nogales  was  entered  in  1898  as  a  townsite  by  the 
mayor  in  trust  for  the  use  and  benefit  of  the  occupants  thereof , 
and,  after  patent  was  issued,  the  mayor,  as  trustee,  caused  the 
same  to  be  surveyed  into  lots,  blocks,  streets,  and  alleys,  and 
caused  a  plat  thereof  to  be  made,  which  was  on  the  12th  of 
December,  1899,  submitted  to  and  approved  by  the  mayor  and 
town  council  of  Nogales,  and  thereafter  by  the  board  of  super- 
visors of  Santa  Cruz  County,  and  was  recorded  in  the  office 
of  the  county  recorder.  Under  this  survey  that  part  of  lot  6 
in  block  10  formerly  conveyed  to  Mrs.  Bird  was  designated 
on  the  town  plat  as  lot  No.  11  in  block  No.  6,  and  that  part 
of  lot  6  in  block  10  that  had  been  conveyed  to  the  appellee, 
Noon,  was  designated  on  such  plat  under  this  survey  as  lot 
No.  9  in  block  No.  6.  On  the  application  of  the  two  parties, 
as  occupants  of  the  lots  on  which  they  were  then  living,  the 
mayor  of  Nogales,  as  trustee  of  the  townsite,  executed  on 
December  30,  1899,  to  the  appellant  and  the  appellee,  sev- 
erally, deeds  to  these  two  lots,  and  described  them  therein  as 
follows:  To  the  appellant,  Mrs.  Bird:  ''All  that  certain  lot  of 
ground  beginning  at  the  northeast  comer  of  Crawford  and 
West  streets;  running  thence  easterly  along  Crawford  Street, 
one  hundred  and  twenty-four  feet  to  a  point ;  thence  northerly 
one  hundred  and  twenty-four  feet  to  a  point;  thence  westerly 
one  hundred  and  twenty-four  feet  to  a  point  on  the  eastern 
side  of  West  Street;  and  thence  southerly  along  said  eastern 
side  of  West  Street  one  hundred  and  twenty-four  feet  to  the 
point  of  beginning;  and  being  lot  number  eleven  (11)  in  block 
number  six  (6)  as  appears  from  the  field-notes  and  map  of 
the  surveys  made  and  executed  by  William  Bradford,  and 
approved  by  the  mayor  and  town  council  of  the  said  town  of 
Nogales,  on  the  twelfth  day  of  December,  A.  D.  1899."  To 
the  appellee,  A.  H.  Noon:  ''All  that  certain  lot  of  ground, 
beginning  at  the  southwest  comer  of  lot  of  Chenoweth  on  the 
north  side  of  Crawford  Street;  thence  westerly  along  said 
Crawford  Street  forty-seven  feet  to  the  line  of  lot  of  Mrs. 
Calla  N.  Bird;  thence  northerly  along  the  line  of  said  lot  of 
Mrs.  Bird,  and  the  same  protracted,  one  hundred  and  sixty- 
four  feet;  thence  easterly  about  forty-nine  feet  to  a  set  post 
on  the  line  of  lot  of  Joseph  Pascholy;  and  thence  southerly 
one  hundred  and  sixty-four  feet  to  the  place  of  beginning; 
being  lot  number  nine  (9)  in  block  number  six  (6)  as  delin- 
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eated  on  the  map  of  said  town  of  Nogales^  made  by  Wm.  Brad- 
ford and  approved  by  the  mayor  and  town  council  of  said 
town  on  the  12th  day  of  December,  A.  D.  1899."  The  town 
plat,  as  introduced  in  evidence  by  appellee,  shows  lot  11  in 
block  6  to  be  one  hundred  and  twenty-four  feet  on  each  of 
its  four  sides,  and  shows  lot  9  in  block  6  to  have  a  frontage 
of  43.51  feet,  and  to  be  at  its  extreme  rear  twenty-five  feet 
in  width,  following  along  the  east  line  of  lot  11. 

There  was  some  oral  testimony  as  to  the  erection  of  a  fence 
between  the  two  lots  by  the  appellee,  with  the  consent  of  the 
appellants,  immediately  prior  to  the  execution  of  the  deeds 
by  the  mayor,  trustee;  but  the  appellee  did  not  plead  any 
estoppel  by  reason  of  the  establishment  of  an  agreed  boundary- 
line,  nor  has  he  established  such  by  any  substantial  evidence. 
The  undisputed  testimony  of  the  appellants  in  the  lower  court 
was  that  they  at  no  time  knew  the  exact  location  of  the  east- 
em  line  of  their  lot,  according  to  either  the  deed  from  Mrs. 
Hendrix  or  the  deed  from  the  townsite  trustee.  The  lower 
court  admitted  the  testimony  of  the  appellee  relative  to  the 
occupancy  of  the  ground  on  the  eastern  side  of  the  fence 
above  mentioned  for  the  purpose  of  showing  the  occupancy 
of  the  ground  in  dispute  by  the  appellee  at  the  time  he  applied 
for  and  received  the  deed  from  the  mayor  as  trustee  of  the 
townsite.  This  occupancy  being  by  permission  of  the  appel- 
lants, and  not  continuing  for  a  sufScient  length  of  time  to 
establish  any  rights  under  adverse  possession,  it  is  not  neces- 
sary to  consider  this  question  any  further  than  to  determine 
that  the  two  parties  to  this  action  were,  at  the  time  of  applying 
for  and  receiving  the  deeds,  grantees  of  the  possessory  right 
to,  and  were  residing  upon  and  occupying,  substantially  the 
premises  conveyed  by  the  townsite  trustee  to  them,  and  were 
for  that  reason  eligible  as  grantees  in  said  deeds.  This  is  not 
an  equitable  action  to  correct  a  deed  by  reason  of  mistake  in 
boundaries  or  description,  but  is  simply  an  action  to  determine 
the  legal  rights  of  parties  holding  under  recorded  deeds.  The 
appellee,  in  his  answer  in  the  lower  court,  in  support  of  his 
claim  to  the  right  of  possession  under  the  title  furnished  by 
such  conveyance  to  him,  averred  that  the  mayor,  trustee,  on 
his  application,  issued  to  him  a  deed  in  fee  simple  to  the 
premises,  and  that,  no  appeal  having  been  taken  from  the 
decision  of  the  said  mayor,  trustee,  all  the  matters  and  things 
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thought  necessary  to  be  considered  having  been  considered  by 
said  mayor,  trustee,  are  res  adjudicata  as  to  these  plaintiffs 
(appellants),  and  they  are,  in  equity  and  good  conscience, 
estopped  from  denying  the  action  or  judgment  of  said  mayor, 
trustee.  This  same  doctrine  of  estoppel  will  apply  equally  to 
the  appellee,  by  whom  it  was  invoked,  and  leaves  us  to  deter- 
mine in  this  action  solely  the  legal  rights  of  the  parties  holding 
under  the  aforesaid  deeds. 

Lot  No.  11  having  been  deeded  absolutely  one  hundred  and 
twenty-four  feet  square,  according  to  the  official  map,  and  the 
official  map,  as  placed  in  evidence,  being  in  accordance  with 
such  description,  conveys  an  absolute  title  to  that  property. 
The  deed  for  lot  No.  9,  while  it  calls  for  a  frontage  of  forty- 
seven  feet,  limits  the  measurement  of  frontage  by  the  direct 
statement  that  it  commences  at  the  southwest  comer  of  the 
Ghenowcth  lot,  a  fixed  point,  and  runs  thence  forty-seven  feet 
to  the  southeast  comer  of  Mrs.  Bird's  lot,  a  fixed  point;  and, 
on  the  well-settled  rule  that  courses  and  distances  must  yield 
to  fixed  monuments  and  natural  objects,  the  two  comers  of  the 
lots  referred  to  must  control,  whatever  the  frontage  may  be 
found  to  be. 

It  is  urged  by  the  appellee  that  the  judgment  of  the  lower 
court,  being  in  effect  a  finding  of  fact,  will  not  be  disturbed 
on  appeal  if  there  is  any  substantial  evidence  to  sustain  it. 
The  record  shows  no  findings  of  fact,  and  it  appears  that  the 
lower  court  arrived  at  its  conclusion  by  attempting  to  reconcile 
the  description  of  the  two  deeds  on  the  theory  that,  by  the 
courses  and  distances  as  given,  part  of  the  ground  (that  in 
dispute)  must  have  been  conveyed  by  both  deeds.  The  descrip- 
tion in  the  trustee's  deed  to  Mrs.  Bird,  the  appellant,  called 
for  one  hundred  and  twenty-four  feet  square,  without  being 
limited  in  either  direction  by  any  fixed  monuments.  The 
only  restriction  on  such  description  was  the  reference  to  the 
lot  as  appearing  on  the  map  of  the  townsite,  and  that  map 
designated  the  lot  exactly  as  described — ^**one  hundred  and 
twenty-four  feet  on  each  o3E  its  four  sides."  This  fully  sup- 
I)orted  the  terms  and  description  in  the  trustee's  deed,  which, 
being  plain  and  unambiguous,  left  nothing  to  be  construed  by 
the  court,  and  rendered  the  deed  a  conveyance  absolute  to  that 
ground,  entitling  the  plaintiff  to  possession  thereunder,  unless 
there  was  a  better  title  shown  by  the  defendant.    The  deed 
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to  the  appellee  for  lot  9  limited  the  f rontage,  given  as  forty- 
seven  feet,  by  the  designation  of  the  two  fixed  points,  and 
farther  limited  or  modified  the  description  of  the  lot  by  a 
reference  to  the  lot  ''as  delineated  on  the  map  of  said  town," 
which  town  map  ''shows  lot  nine  in  block  six  to  have  a  front- 
age of  forty-three  and  'Vioo  (43.51)  feet*'  from  the  southwest 
comer  of  the  Chenoweth  lot  "to  the  line  of  Mrs.  Bird^"  and  to 
be  at  its  extreme  rear  twenty-five  feet  in  width,  "following 
along  the  east  line  of  lot  eleven,*'  as  called  for  in  the  trustee's 
deed  thereto,  as  appearing  on  said  map,  and  as  contended  for 
by  the  appellants  in  this  action.  The  deed  to  the  defendant 
thus  affords  no  evidence  to  weaken  or  controvert  that  of  the 
plaintiffs,  which  would  be  necessaiy  in  order  to  support  a 
judgment  for  the  defendant. 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
is  remanded  to  that  court,  with  directions  to  enter  judgment 
for  the  plaintiffs  in  accordance  with  the  views  herein  ex- 
pressed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[CivUNo.  844.    FUed  March  26, 1904.] 
[76  Pae.  621.] 

COUNTY  OP  SANTA  CRUZ,  Defendant  and  Appellant,  v. 
WILLIAM  H.  BABNES  et  al.,  Plaintiffs  and  AppeUees. 

1.  CoxjNTiBS — Claims  against — ^Must  Bi  AtrrHOBizxD  bt  Law. — One 

who  demands  payment  of  a  claim  against  a  eonnty  must  show 
some  statute  authorizing  it,  or  some  contract  express  or  implied 
from  which  it  arises,  which  itself  finds  authority  of  law. 

2.  Samb — ^BoABD  OF  SuPEBVisoBS — ^PowsBS. — ^The  only  powers  possessed 

by  boards  of  supervisors  are  those  expressly  conferred  by  statute 
or  necessarily  implied  therefrom. 

8.  Statutes — ^Adoption  with  Peiob  Gonstbuction— Euas  v,  Tbuhtobt, 
ANTi,  p.  1,  FoLLOWKD. — The  adoption  of  a  statute  from  another 
state  adopts  with  it  the  construction  placed  upon  it  by  the  supreme 
court  of  that  state  at  the  time  of  such  adoption. 

4.  COUNTISS — ^BOABD  OF  SUPEBVISOBS — ^POWERS — ^EMPLOYMENT  OV  OOUN- 

BEL — Bev.  Stats.  Abiz.  1887,  pab.  397,  subds.  15,  24,  and  Oomp. 
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Laws  1877,  pas.  216,  subds.  12,  17,  Ck)NSTBUBD. — Sabdiyimonf  15 
and  24  of  paragraph  397,  supra,  are  substantially  the  same  as 
sabdivisions  12  and  17  of  paragraph  216,  supra,  authorizing  county 
boards  of  supervisors  "(12)  To  control  the  prosecution  or  defense 
of  all  suits  to  which  the  county  is  a  party.  ...  (17)  To  do  and 
perform  all  such  other,  acts  and  things  as  may  be  necessary  to 
the  full  discharge  of  the  powers  and  jurisdiction  conferred  on  the 
board,"  and  are  practically  identical  with  the  provisions  of  the 
Calif omia  Political  Code,  except  that  in  the  subdivision  of  the 
latter  corresponding  with  subdivision  17,  the  word  "strictly'' 
appears  before  the  word  "necessary."  The  supreme  court  of 
California  prior  to  the  adoption  of  these  subdivisions  by  Arizona 
had  construed  them  as  authorizing  a  board  of  supervisors  to  employ 
counsel,  in  addition  to  the  district  attorney,  not  only  in  suits  to 
which  the  county  is  a  party  upon  the  record,  but  in  which  she 
is  interested  or  supposed  to  have  an  interest  Held,  under  the 
construction  placed  upon  these  subdivisions  by  the  California  court, 
and  in  reason,  the  supervisors  of  the  county  on  motion  of  or  with 
the  consent  of  the  district  attorney,  have  the  power,  when  they 
find  it  necessary  or  advisable,  to  employ  counsel  in  addition  to  the 
district  attorney  to  protect  the  interests  of  the  county,  not  only 
in  the  conduct  of,  but  in  the  preparation  for,  any  litigation  to 
which  the  county  may  be  a  party. 

5.  Appeal  and  Ebb(»^— Assionhxnts  op  Ebbob— FnJKG  in  Tbial  Coubt 
Nbcessitt  pob — ^Beoqb]>— Bxv.  Stats.  Abiz.  1887,  pabs.  875,  940, 
AKD  Bxv.  Stats.  1901,  pabs.  1523,  1586,  Constbukd. — ^While  para- 
graph 940,  supra,  required  the  filing  of  an  assignment  of  errors 
in  the  lower  court,  and  paragraph  875,  supra,  required  the  transcript 
of  record  to  contain  such  assignment,  the  revision  of  1901  omitted 
the  requirement  for  filing,  but  retained  that  for  including  it  in 
the  transcript.  Under  the  present  practice  no  assignment  of 
errors  need  be  filed  in  the  lower  court,  but  it  is  suiBcient  that  the 
errors  be  assigned  in  appellant's  brief  in  accordance  with  the 
provisions  of  paragraph  1586,  supra;  if  filed,  however,  in  the  lower 
court,  paragraph  1523,  supra,  requires  the  transcript  to  contain 
such  assignment  as  part  of  the  record. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  Counly  of  Pima.  Qeorge 
B.  Davi%  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Frank  J.  "Dnffy,  District  Attorney  of  Santa  Cruz  County, 
for  Appellant.    Frederick  S.  Nave,  of  Counsel. 

The  board  of  supervisors  could  not  lawfully  employ  special 
counsel  to  advise  them. 


44  County  op  Santa  Cbi^z  v.  Babnes.         [9  Ariz. 


it- 


It  may  be  safely  stated  as  a  role  that  one  who  demands 
payment  of  a  claim  against  a  county  must  show  some  statute 
authorizing  it,  or  that,  it  arises  from  some  contract  express 
or  implied,  which  itself  finds  authority  in  law.  It  is  not 
sufficient  that  the  services  performed,  for  which  payment  is 
claimed,  were  beneficiaL"  Irmn  v.  Yuba  County,  119  Cal. 
686,  62  Pac.  35,  37. 

There  is  nothing  in  the  statutes  of  Arizona  to  authorize  a 
board  of  supervisors  to  employ  attorneys  to  advise  it.  The 
only  powers  possessed  by  the  board  of  supervisors  of  a  county 
are  powers  expressly  conferred  by  statute,  or  necessarily  im- 
plied from  statute.  This  question  was  recently  before  the 
supreme  court  of  California.  It  is  well  known  that  with  but 
few  changes  we  have  taken  our  County  Qovemment  Law  from 
the  California  code.  In  the  case  of  Merriam  v.  Bamum,  116 
Cal.  619,  48  Pac.  727,  the  facts  were  that  the  plaintiff  was  an 
attorney  at  law  and  was  employed  by  the  board  of  supervisors 
of  Fresno  County,  California,  as  special  counsel  in  matters 
pertaining  to  the  reconstruction  of  the  courthouse  (which 
had  been  recently  destroyed  by  fire),  insurance  matters, 
etc. 

''Plaintiff  served  during  the  month  of  August  as  special 
counsel  in  settling  with  insurance  companies  for  losses  sus- 
tained by  fire,  and  in  matters  pertaining  to  the  construction 
of  the  courthouse.  He  performed  all  the  conditions  of  his 
contract,  and  thereafter  presented  in  due  form  for  allowance 
his  bill  for  services,  which  was  allowed  by  the  board  of  super- 
visors and  ordered  paid.'' 

The  county  auditor  refused  to  issue  a  warrant  for  plaintiff. 
The  suit  arose  upon  an  application  for  a  writ  of  mandate 
to  compel  the  auditor  to  issue  the  warrant.  They  state  the 
question  and  answer  as  follows: — 

''The  sole  question  in  the  case  may  be  thus  stated:  Had  the 
board  of  supervisors  the  power  to  employ  plaintiff  in  the 
manner  and  for  the  purpose  indicated  by  the  above-quoted 
resolution  f  The  district  attorney  is  the  legal  adviser  of  the 
board  of  supervisors,  and  it  is  made  his  duty  by  law  to  attend 
its  meetings  and  give  all  necessary  advice.  County  Govern- 
ment Act,  sec.  137 ;  Stata.  1893,  p.  381 ;  Pol.  Code,  sec.  4257. 
Boards  of  supervisors  are  empowered  (County  Government 
Act;  Stats.  1893,  pp.  351,  356,  359),  under  such  limitations 
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and  restrictions  as  are  prescribed  by  law  (sec.  25,  subd.  17), 
'to  direct  and  control  the  prosecution  and  defense  of  all  suits 
to  which  the  county  is  a  party  and  to  employ  counsel  to 
assist  the  district  attorney  in  conducting  the  same.  .  .  .  (35) 
To  do  and  perform  all  other  acts  and  things  required  by  law, 
not  in  this  act  enumerated,  or  which  may  be  necessary  to  the 
full  dischai^e  of  the  duties  of  the  legislative  authority  of  the 
county  government.' 

''Boards  of  supervisors  are  a  creation  of  the  statute,  and, 
their  powers  being  statutory,  their  acts  must  find  warrant  in 
the  law,  either  expressly  or  by  fair  implication.  Linden  v. 
Case,  46  Cal.  172 ;  County  of  Modoc  v.  Spencer,  103  Cal.  501, 
37  Pac.  483.  It  is  claimed  that  the  authority  of  the  super- 
visors in  the  matter  under  consideration  is  conferred  by  sub- 
division 35  of  section  25  of  the  County  Government  Act,  last 
above  quoted.  From  the  statutes  above  referred  to,  it  is  clearly 
the  intention  of  the  law  that  the  district  attorney — ^no  one 
else — shall  be  and  act  as  the  legal  adviser  of  the  board,  with 
power  to  the  board,  however,  to  employ  additional  counsel 
and  special  counsel  to  assist  the  district  attorney  in  the  prose- 
cution or  defense  of  suits  to  which  the  county  may  be  a  party. 
.  .  .  However  valuable  the  services  of  appellant  may  have 
been  to  the  county  in  this  instance,  to  permit  compensation 
for  them  would  be  to  override  the  law,  and  to  destroy  one  of 
the  strongest  safeguards  cast  about  the  expenditure  of  county 
funds.''    Merrium  v.  Bamum,  116  Cal.  619,  48  Pac.  727. 

It  is  to  be  observed  that  the  California  statutes  quoted  in 
this  opinion  are  verbatim  the  statutes  in  force  in  Arizona 
when  these  services  were  alleged  to  have  been  rendered  (Bev. 
Stats.  Ariz.  1887,  sec.  397,  subds.  15,  24),  except  that  in  adopt- 
ing the  California  provisions  our  legislature  made  a  very  sug- 
gestive omission.  Subdivision  15  just  mentioned  reads:  "To 
direct  and  control  the  prosecution  and  defense  of  all  suits  to 
which  the  county  is  a  party,  and  to  compromise  the  same," 
and  omits  to  confer  the  power  given  in  the  California  statutes, 
"and  to  employ  counsel  to  assist  the  district  attorney  in  con- 
ducting the  same." 

The  same  duties  were  laid  upon  the  district  attorney  in 
Santa  Cruz  County  that  are  laid  upon  the  district  attorney  in 
California  in  identical  language.  See  Bev.  Stats.  Ariz.  1887, 
sees.  489  (subds.  3,  6,  7),  490. 
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In  the  absence  of  a  decision  of  the  supreme  court  of  Ari- 
zona, this  decision  of  the  supreme  court  of  California,  on  iden- 
tical statutes  and  substantially  identical  circumstances,  has 
a  very  controlling  weight. 

The  latitude  which  would  allow  a  board  of  supervisors  to 
dismiss  or  disregard  or  supersede  the  legally  authorized  dis- 
trict attorney  by  any  attorney  or  attorneys  whom  they  may 
choose  to  employ  and  whom  they  may  choose  to  pay  from  the 
county  funds,  does  not  find  sanction  in  statute.  The  burden 
is  upon  the  claimant  to  show  the  authority  under  which  the 
indebtedness  alleged  could  have  been  incurred.  No  such 
authority  can  be  shown,  hence,  irrespective  of  precisely  anal- 
ogous judicial  determinations,  the  same  conclusion  must  follow 
that  has  been  reached  by  the  supreme  court  of  California,  and 
by  other  courts  cited.  See  Waters  v.  TroviUo,  47  Kan.  197, 
27  Pac.  822 ;  Platte  County  v.  Gerard,  12  Neb.  244,  11  N.  W. 
298;  Brome  v.  Cuming  County,  31  Neb.  362,  47  N.  W.  1050; 
Claugh  v.  Eart,  8  Ean.  494. 

Selim  M.  Franklin,  for  Appellees. 

DOAN,  J. — ^An  action  was  brought  by  Barnes  &  Martin, 
attorneys,  against  the  county  of  Santa  Cruz  to  recover  for 
legal  services  rendered  at  the  request  of  the  board  of  super- 
visors of  Santa  Cruz  County  before  the  joint  board  of  super- 
visors of  Santa  Cruz  and  Pima  counties  in  arranging  the 
bonded  indebtedness  of  said  county,  and  in  litigation  in  the 
district  court  in  regard  to  the  amount  of  the  indebtedness 
of  Pima  County  for  which  Santa  Cruz  County  should  pro- 
vide. The  case  was  tried  to  a  jury,  and  from  a  judgment 
for  plaintiffs  in  accordance  with  the  verdict  of  such  jury 
the  county  appeals. 

There  were  several  minor  points  urged  by  the  appellant, 
some  of  which  are  not  sustained,  and  others  are  not  impor- 
tant. Passing  these,  the  case  presents  as  the  controlling 
issue  the  one  question  whether  the  board  of  supervisors 
has  authority,  under  our  statutes,  to  employ  counsel  other 
than  the  district  attorney  to  render  professional  services  to 
the  county  in  a  civil  suit,  so  as  to  constitute  a  fee  for  services 
rendered  by  counsel  thus  employed  a  legal  charge  against 
the  county.    Ab  a  rule,  one  who  demands  the  payment  of  a 
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claim  against  a  connly  must  show  some  statute  authorizing 
it,  or  some  contract,  express  or  implied,  from  which  it  arises^ 
which  itself  finds  authority  of  law.    Irwin  v.  County  of  Yuba 
119  Cal.  686,  52  Pac.  35.    The  only  powers  possessed  by  boards 
of  supervisors  are  those  expressly  conferred  by  statute  or 
necessarily  implied  therefrom.    It  is  urged  by  the  appellant 
that  as  we  have  taken,  with  but  few  changes,  our  statutes  rela^ 
tive  to  county  government  from  the  California  code,  the  de- 
cisions of  the  supreme  court  of  that  state  on  practically  this 
same  question  under  identical  statutes  should  have  controlling 
weight  with  us.    The  true  doctrine  is  that  the  adoption  of  a 
statute  from  another  state  adopts  with  it  the  construction 
placed  upon  it  by  the  supreme  court  of  that  state  at  the 
time  of  such  adoption.  Elias  v.  Territory,  ante  p.  1,  76  Pac. 
605.    It  is  necessary  to  learn  at  what  date  the  adoption  by  us 
was  made  in  order  to  determine  what  construction  had  been 
placed  on  this  statute  by  the  decisions  of  the  supreme  court 
of  California  prior  to  that  time,  and  was  therefore  adopted  by 
us  with  the  statute.    We  find  that  subdivisions  15  and  24  of 
paragraph  397  of  the  Revised  Statutes  of  1887  are  substan- 
tially the  same  as  subdivisions  12  and  17  of  paragraph  216  of 
the  Compiled  Laws  of  1877.    These  read  as  follows:    Comp. 
Laws  1877,  c.  9,  '-'Local  Administration  of  Counties,''  par. 
216:  "(12)  To  control  the  prosecution  or  defense  of  all  suits 
to  which  the  county  is  a  party.  ...  (17)  To  do  and  perform 
all  such  other  acts  and  things  as  may  be  necessary  to  the 
full  discharge  of  the  powers  and  jurisdiction  conferred  on  the 
board."    And  are  practically  identical  with  the  correspond- 
ing subdivisions  of  the  section  for  county  government  of  the 
California  Political  Code  of  that  date,  which  read:    "To  con- 
trol the  prosecution  and  defense  of  all  suits  to  which  the 
county  is  a  party.  ...  To  do  and  perform  all  such  other  acts 
and  things  as  may  be  strictly  necessary  to  the  full  discharge 
of  the  powers  and  jurisdiction  conferred  on  the  board." 
There  have  been  some  immaterial  alterations  in  the  wording 
of  these  sections  since  that  time  in  both  the  Arizona  and  Cali- 
fornia statutes,  but  they  read  to-day  practically  as  they  did 
then,  and  the  exact  wording  of  the  California  statute  prior  to 
and  at  the  time  of  its  adoption  by  Arizona,  and  also  at  the 
time  the  actions  were  brought  wherein  a  construction  was 
placed  on  that  statute  by  the  supreme  court  of  California,  was 
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as  quoted  herein.     This  construction  is  given  in  the  case  of 
Homblower  v.  Duden,  35  Cal.  664,  in  which  the  court  said: 
*'The  point  as  to  the  power  of  the  board  to  employ  other 
counsel  than  the  district  attorney  is  answered  by  the  case  of 
Smith  V,  Mayor  of  Sacramento,  13  Cal.  533,  and  nothing  need 
be  added  to  what  is  there  said.    While  the  power  is  not  ex- 
pressly conferred,  yet  it  is  obviously  embraced  in  the  general 
power  'to  control  the  prosecution  and  defense  of  all  suits  to 
which  the  county  is  a  party,'  which  we  construe  to  mean 
not  only  suits  to  which  she  is  a  party  upon  the  record,  but  all 
suits  in  the  prosecution  or  defense  of  which  she  has  or  is 
supposed  to  have  an  interest;  and  in  the  further  power  'to 
do  and  perform  all  such  other  acts  and  things  as  may  be 
strictly  necessary  to  the  full  discharge  of  the  powers  and 
jurisdiction  conferred  on  the  board. '    Sec.  9,  subd.  13.    There 
are  a  variety  of  circumstances  under  which  the  interests  of  tiie 
county  might  be  neglected  or  wholly  sacrificed  unless  the 
board  has  authority  to  employ  other  counsel  than  the  district 
attorney.  .  .  .  The  business  in  hand  may  be  of  such  magni- 
tude and  importance  as  to  demand,  on  the  part  of  the  board, 
in  the  exercise  of  such  foresight  and  care  only  as  business 
men  bestow  upon  important  matters,  the  employment  of  addi- 
tional counsel.    There  is  no  reason  why  public  as  well  as  pri^ 
vate  interests  should  not  be  subserved  by  the  employment  of 
several  counsel,  when  the  exigencies  of  the  case  are  such  as 
to  demand  it,  in  the  judgment  of  prudent  men;  and  we  are 
satisfied  that  the  legislature  has  not  been  so  unwise  as  to 
render  such  a  course  impossible.     Undoubtedly,  the  board 
should  not  put  the  county  to  the  expense  of  extra  counsel 
unless  extra  counsel  is  needed.    The  presumption  is  that  they 
will  not ;  but,  in  any  event,  it  is  a  matter  in  which  their  judg- 
ment and  discretion  is  not  open  to  review  by  the  courts."  This 
construction  is  approved  in  the  case  of  ScoUay  v.  County  of 
Butte,  67  Cal.  249,  7  Pac.  661,  wherein  the  court  said:    "In 
Homhlower  v.  Duden,  35  Cal.  664,  it  was  held,  upon  the 
authority  of  Smith  v.  Mayor  of  Sacramento,  13  CaL  533, 
that,  while  the  power  to  employ  other  counsel  than  the 
district  attorney  to  commence  and  prosecute  suits  for  the 
county  was  not  expressly  conferred  on  the  board  of  super- 
visors, it  was  obviously  embraced  in  the  general  power  to 
do  and  perform  all  such  other  acts  and  things  as  may  be 
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strictly  necessary  to  the  full  discharge  of  the  powers 
and  jurisdiction  conferred  on  the  board,  and  in  the 
power  to  control  the  prosecution  and  defense  of  aU  suits 
to  which  the  county  is  a  party."  This  determines  the  ques- 
tion so  far  as  concerns  the  construction  of  the  California 
courts,  which  we  adopted  with  the  statute.  This  construc- 
tion was  placed  upon  the  statute  in  cases  that  arose  from  the 
rendition  of  services  by  counsel  other  than  the  district  attor- 
ney in  reference  to  suits  either  commenced,  or  which,  in  the 
nature  of  things,  would  probably  be  conunenced,  and  did  not 
pass  upon  the  authority  of  the  board  to  employ  counsel  other 
than  the  district  attorney,  at  a  monthly  salary,  to  sit  with 
them  to  furnish  legal  advice  to  them  as  officers  of  the  county, 
nor  the  right  of  the  board  to  disregard  or  supersede  the  dis- 
trict attorney  as  the  law  officer  of  the  county,  and  employ 
other  counsel  to  transact  the  county  business  in  his  stead. 
Neither  do  we  consider  either  of  those  questions  to  be  pre- 
sented in  the  case  at  bar.  The  employment  in  this  instance 
was  made  by  the  board  of  supervisors  either  on  the  motion  of, 
or  with  the  consent  of,  the  district  attorney.  The  services 
were  largely,  if  not  entirely,  rendered  outside  of  the  county, 
in  the  transaction  of  business  of  very  great  importance,  and 
that  at  the  time  seemed  likely  to  result  in  litigation,  and  in 
reference  to  a  part  of  which  one  suit  was  brought  which  was 
defended  by  the  plaintiffs,  the  appellees  herein.  We  not  only 
recognize  the  construction  by  the  supreme  court  of  California 
of  the  statutes  above  cited  as  controlling  with  this  jurisdic- 
tion by  reason  of  its  having  been  adopted  with  the  statutes  by 
our  legislature,  but  we  approve  it  as  supported  by  the  better 
reason  in  the  case.  It  is  and  should  be  the  law  that  the  super- 
visors of  the  county,  on  motion  of,  or  with  the  consent  of  the 
district  attorney,  have  the  power,  when  they  find  it  necessary 
or  advisable,  to  employ  counsel  in  addition  to  the  district  at- 
torney to  protect  the  interests  of  the  county,  not  only  in  the 
conduct  of,  but  in  the  preparation  for,  any  litigation  to  which 
the  county  may  be  a  parly. 

It  is  called  to  the  attention  of  the  court  that  the  appellant 
filed  no  assignment  of  errors  in  the  lower  court,  and  that  no 
such  assignment  appears  in  the  transcript.  The  Revised  Stat- 
utes of  1887  required  the  appellant  to  file  an  assignment  of 
errors  in  the  lower  court  (par.  940),  and  the  transcript  of  the 
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record  to  contain  such  assignment  (par.  875).  The  revision 
of  1901  omitted  the  requirement  for  filing,  but  retained  that 
for  including  in  the  transcript  the  assignment  of  errors. 
Therefore,  under  our  present  practice,  no  assignment  of  er- 
rors need  be  filed  in  the  court  below,  but  it  is  sufficient  that 
the  errors  be  assigned  in  appellant's  brief  according  to  the  pro- 
visions of  paragraph  1586.  If  filed,  however,  in  the  lower 
court,  paragraph  1523  requires  the  transcript  to  contain  such 
assignment  as  part  of  the  record. 

No  error  appearing  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[Criminal  Ko.  172.    FUed  Mareh  26,  1904.] 

[76  Pac  636.] 

JOSIAH  ANDERSON,  Defendant  and  Appellant,  ▼.  TEE- 
EITORY  OF  ARIZONA,  PlaintifE  and  Respondent 

1.  Statutes — Aix)ptki>— Construction  by  Parent  State  Must  Have 
Been  Settled  to  Be  Binding. — ^A  state  adopting  a  statute  from  a 
foreign  state  adopts  it  with  the  eonstmetion  placed  upon  it  hj  the 
■apreme  eonrt  of  said  foreign  state  prior  to  its  adoption,  only 
where  such  eonstmetion  is  settled. 

8.  Criminal  Law — ^Hohicidk— Burden  or  Proof — ^Always  on  Prosecd- 
TiON — Never  Shifts  to  Defendant — Innocence — ^Presumption — 
Evidence — ^Bev.  Stats.  Ariz.  1901,  Pen.  Ck)DE,  sec.  933,  Rev.  Stats. 
Ariz.  1887,  Pen.  Code,  sec.  1655,  Construed. — Section  933,  supra, 
provides:  ''Upon  a  trial  for  murder,  the  eommission  of  the  homi- 
cide by  the  defendant  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  it,  devolves  upon 
him,  unless  the  proof  on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  amounts  onlj  to  manslaughter  or  that 
the  defendant  was  justifiable  or  excusable.  .  •  •  "  Upon  a  trial 
for  murder  the  court  charged  the  jury  that  it  was  necessary  for 
the  defendant  to  establish  his  claim  of  self-defense  ''by  a  pre- 
ponderance of  the  evidence."  Held,  that  this  charge  was  erroneous, 
as  the  presumption  of  innocence  is  always  with  defendant  until  a 
verdict  of  guilty  is  returned,  and  under  section  933,  supra,  it  is 
only  incumbent  upon  the  defendant  to  produce  such  proof  as  wiU 
raise  a  reasonable  doubt  in  the  minds  of  the  jury  whether  or  not 
the  killing  was  justifiable  or  excusable. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Street  &  Alexander,  for  Appellant 

The  court  below  erred  in  instructing  the  jury  that  upon 
the  defendant's  admission  of  the  killing,  though  in  self- 
defense,  the  burden  of  proving  by  a  preponderance  of  the 
evidence  circumstances  of  mitigation  or  that  justified  or  ex- 
cused the  homicide  devolved  upon  the  defendant.  The  bur- 
den of  proof  never  shifts  from  the  state  to  the  defendant, 
the  former  must  make  out  its  case  throughout  beyond  a  rea- 
sonable doubt  that  the  defendant  is  guilty.  People  v.  Bushton, 
80  Cal.  160,  22  Pac.  127,  549 ;  People  v.  Ellioii,  80  Cal.  296,  22 
Pac.  207 ;  People  v.  Lanagan,  81  Cal.  143,  22  Pac.  482 ;  People 
▼.  Powell,  87  Cal.  348,  25  Pac.  481,  11  L.  B.  A.  75 ;  People  v. 
Marshall,  112  Cal.  423,  44  Pac.  718;  Perry  v.  State,  44  Tex. 
473;  Broum  v.  State,  4  Tex.  Crim.  App.  398;  Ainsworth  v. 
State,  8  Tex.  Crim.  App.  532 ;  Benson  v.  State,  112  Ala.  47,  21 
South.  79 ;  Davis  v.  United  States,  160  TJ.  S.  469,  16  Sup.  Ct. 
353 ;  75  Am.  St.  Rep.  529,  59  Pac.  175 ;  Territory  v.  Lucero, 
8  N.  Mex.  543,  46  Pac.  22 ;  Tweedy  v.  State,  5  Iowa,  437  Clark 
V.  State,  159  Ind  60,  64  N.  E.  589. 

E.  W.  Wells,  Attorney-General,  and  A.  C.  Baker,  District 
Attorney,  and  Q.  P.  Bullard,  for  Respondent. 

The  weight  of  authority  in  states  having  statutes  similar 
to  paragraph  933  of  our  Penal  Code  is  to  the  effect  that  where 
the  burden  of  proof  rests  upon  the  defendant  in  cases  of 
homicide  to  prove  matters  in  mitigation  and  justification  of 
the  killing  that  he  must  make  such  proof  by  a  preponderance 
of  the  evidence,  and  that  an  instruction  to  that  effect  is  not 
erroneous.  People  v.  Callaghan,  4  Utah,  49,  6  Pac.  52 ;  People 
v.  TidweU,  5  Utah,  88, 12  Pac.  638 ;  State  v.  Mcintosh,  40  S.  C. 
349, 18  S.  E.  1038 ;  State  v.  Bodie,  33  S.  C.  117,  11  S.  E.  626 ; 
State  V.  Welch,  29  S.  C.  4,  6  S.  E.  894;  State  v.  Bellou,  20  E.  I. 
607,  40  Atl.  861 ;  People  v.  Dillon,  8  Utah,  92,  30  Pac.  150 ; 
SUvus  V.  State,  22  Ohio  St.  90 ;  State  v.  Lewis,  20  Nev.  333,  22 
Pac.  241. 
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SLOAN,  J. — The  appellant,  Josiah  Anderson,  was  indicted 
and  tried  in  the  court  below  on  the  charge  of  murder.  He  was 
convicted  of  manslaughter,  and  sentenced  to  serve  a  term  in 
the  territorial  prison.  From  the  judgment  of  conviction,  and 
from  the  order  of  the  court  denying  his  motion  for  a  new  trial 
appellant  has  appealed. 

Among  other  instructions,  the  trial  court  gave  the  following : 
''In  every  crime  or  public  offense,  there  must  exist  a  union  or 
joint  operation  of  act  and  intent,  or  criminal  negligence ;  but, 
where  the  act  committed  by  the  accused  is  of  itself  an  unlawful 
act,  the  law,  in  the  first  instance,  presumes  the  criminal  intent, 
and  the  onus  or  burden  of  proof  falls  upon  the  defendant  to 
show  the  absence  of  criminal  intent.  In  this  case,  if  you  find 
from  the  evidence  that  the  defendant  fired  the  fatal  shot»  then 
the  burden  of  proving  the  circumstances  of  mitigation,  or 
that  justify  or  excuse  the  homicide,  devolves  upon  the  defend- 
ant, unless  proof  upon  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  defendant  was  justified  or  excusable.  It  is  for  the 
prosecution,  gentlemen,  to  make  out  their  case  beyond  a  reason- 
ble  doubt.  It  is  for  the  defendant  to  make  out  the  circum- 
stances of  justification — ^that  is,  the  claim  that  he  makes  of 
self-defense — ^but  the  defendant  does  not  have  to  make  that 
out  beyond  a  reasonable  doubt,  as  must  the  prosecution  to 
establish  the  facts  of  the  killing,  but  it  is  only  necessary  for  the 
defendant  to  establish  that  in  your  mind  by  a  preponderance 
of  the  evidence."  This  instruction  is  assigned  as  error,  and  a 
consideration  of  its  correctness  wiU  form  the  substance  of  this 
opinion. 

Section  933  of  the  Penal  Code  reads:  **Upon  a  trial  for 
murder,  the  commission  of  the  homicide  by  the  defendant  being 
proved,  the  burden  of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  it,  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to  show  that  the 
crime  committed  only  amounts  to  manslaughter,  or  that  the  de- 
fendant was  justifiable  or  excusable."  Said  section  first  ap- 
peared in  the  statutes  of  the  territory  in  the  revision  of  1887, 
and  is  an  exact  rescript  of  section  1105  of  the  Penal  Code  of 
California.  This  being  so,  if  the  supreme  court  of  that  state 
had  given  a  settled  construction  to  this  statute  prior  to  its 
adoption  by  the  legislature  of  this  territory,  this  settled  con- 
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straction  would  be  binding  npon  us.  We  find,  however,  that 
the  reported  cases  show  a  decided  conflict  of  view  upon  the 
question  as  to  whether  the  statute  is  to  be  construed  as  re- 
quiring a  defendant,  under  charge  of  murder,  to  proye  cir- 
cumstances of  mitigation  or  excuse  by  a  preponderance  of 
fhe  evidence.  In  the  case  of  People  v.  Smith,  59  Cal.  601, 
the  supreme  court  held  the  following  instruction  to  be  er^ 
roneous:  ''Upon  a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime  committed 
only  amounts  to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable,  and  this  he  may  show  by  a  pre- 
ponderance of  the  evidence,  merely.  By  a  'preponderance 
of  the  evidence'  is  meant  that  degree  of  proof  which  in- 
duces the  mind  of  a  reasonable  man  to  believe  one  side  of 
an  issue  in  preference  to  the  other."  In  the  case  of 
People  V.  Flcmaga/ti,  60  Gal.  3,  44  Am.  Bep.  52,  the  court 
held  that  an  instruction  which  stated  that,  to  justify  a 
homicide  upon  the  ground  of  necessary  defense  of  one's 
prox>erty,  it  must  be  made  to  appear  by  a  preponderance 
of  the  testimony  that  such  justification  existed,  was  error. 
In  the  opinion  the  court  quoted  with  approval  from  the 
case  of  Stokes  v.  People,  53  N.  T.  181,  13  Am.  Rep.  492, 
the  following  language:  ''It  is  a  cardinal  rule  in  criminal 
prosecutions  that  the  burden  of  proof  rests  upon  the  prose- 
cutor, and  that  if,  on  the  whole  evidence,  including  that  of 
the  defense  as  well  as  of  the  prosecution,  the  jury  entertain 
a  reasonable  doubt  of  the  guilt  of  the  accused,  he  is  en- 
titled to  the  benefit  of  that  doubt.  The  jury  must  be  satis- 
fied, on  the  whole  evidence,  of  the  guilt  of  the  accused; 
and  it  is  clear  error  to  charge  them,  when  the  prosecution 
has  made  out  a  prima  facie  case,  and  evidence  has  been 
introduced  tending  to  show  a  defense,  that  they  must  con- 
vict unless  they  are  satisfied  of  the  truth  of  the  defense. 
Such  a  charge  throws  the  burden  of  proof  upon  the  prisoner, 
and  subjects  him  to  a  conviction,  though  the  evidence  on 
his  part  may  have  created  a  reasonable  doubt  in  the  minds 
of  the  jury  as  to  his  guilt."  In  the  case  of  People  v. 
Hong   Ah   Duck,   61    Cal.    388,   the   same   court   construed 
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section  1105  of  the  Penal  Code  as  requiring  the  proof  of 
circumstances  of  mitigation  or  excuse  hj  a  preponderance 
of  the  evidence,  when  the  case,  as  made  out  by  the  prose- 
cution, does  not  tend  to  show  circumstances  of  mitigation 
or  excuse.  In  the  opinion  in  this  case  no  mention  is  made 
of  the  cases  of  People  v.  Flanagan  and  People  v.  Smith. 
In  the  case  of  People  v.  Baten,  63  Cal.  422,  the  court  fol- 
lowed with  approval  the  case  of  People  v.  Hong  Ah  Duck, 
without  comment.  From  these  conflicting  decisions,  we 
cannot  say  that  section  933  had  been  given  a  settled  con- 
struction by  the  supreme  court  of  California  prior  to  its 
adoption.  The  case  of  People  v.  Knapp,  71  Cal.  1,  11  Pac. 
793,  cited  in  the  brief  of  the  respondent,  was  not  published 
until  after  the  Penal  Code  of  1887  had  been  enacted,  and 
hence  is  not  to  be  regarded  in  this  connection.  In  People  v. 
Bushton,  80  Cal.  160,  22  Pac.  127,  549,  in  a  well-considered 
opinion,  the  supreme  court  of  California,  following  People  v. 
Flanagan  and  People  v.  Smith,  held  that  that  court,  in  People 
v.  Hong  Ah  Duck,  had  given  an  erroneous  construction  to  said 
section  1105  of  the  Penal  Code,  and  that  a  defendant,  under 
the  statute,  is  only  required  to  produce  such  evidence  as 
will  create  in  the  minds  of  the  jury  a  reasonable  doubt  of  his 
guilt,  and  that  it  makes  no  difference  whether  this  reasonable 
doubt  be  the  result  of  evidence  on  the  part  of  the  prosecu- 
tion, tending  to  show  circumstances  of  mitigation  or  ex- 
cuse, or  arises  from  evidence  coming  from  the  defendant. 
The  doctrine  announced  in  People  v.  BiLshton  has  been  since 
followed,  and  appears  to  be  the  settled  law  of  the  state. 
We  are  in  full  accord  with  this  view  of  the  statute. 

An  examination  shows  that  the  statute  does  not  mention 
the  qiumtum  of  proof  required  of  the  defendant  where  the 
burden  is  cast  upon  him  of  showing  circumstances  of  miti- 
gation or  excuse.  It  is  based  upon  the  common-law  doc- 
trine that  one  is  presumed  to  intend  the  reasonable  and 
probable  consequences  of  his  act,  and  that,  where  the  act 
is  unlawful,  the  criminal  intent  is  inferred.  It  must,  how- 
ever, be  read  in  the  light  of  that  other  presumption  which 
lies  at  the  very  foundation  of  criminal  law — ^that  of  inno- 
cence, which  attaches  to  a  defendant  as  a  sufficient  shield 
until  his  guilt  is  established  to  the  satisfaction  of  the  jury, 
and  beyond  any  reasonable  doubt.    As  expressed  by  Mr. 
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Justice  White  in  Coffln  v.  United  States,  156 'U.  S.  459,  15 
Sup.  Ct.  405,  39  L.  Ed.  481:  ^^This  presumption  is  an  in- 
strument of  proof  created  by  the  law  in  favor  of  the  accused, 
whereby  his  innocence  is  established  until  sufficient  evidence 
is  introduced  to  overcome  the  proof  which  the  law  has 
created.  This  presumption,  on  the  one  hand,  supplemented 
by  any  other  evidence  he  may  adduce,  and  the  evidence 
against  him,  on  the  other,  constitute  the  elements  from 
which  the  legal  conclusion  of  his  guilt  or  innocence  is  to 
be  drawn.*' 

Again,  is  it  a  reasonable  construction  to  give  to  the  statute 
that  a  defendant  is  entitled  to  an  acquittal  where  the  evi- 
dence on  the  part  of  the  prosecution  raises  a  reasonable 
doubt  whether  he  was  justifiable  or  excusable  in  the  com- 
mission of  the  homicide,  but  that  he  is  not  entitled  to  an 
acquittal  where  he  seeks  to  justify  or  excuse  the  homicide, 
and  no  proof  of  justification  or  excuse  is  put  in  by  the 
prosecution,  unless  he  establishes  circumstances  of  mitiga- 
tion or  excuse  by  a  preponderance  of  the  proof!  Why  should 
it  be  sufficient  that  a  reasonable  doubt  exists  in  the  one  case, 
and  insufficient  in  the  other?  What  can  it  matter  to  the  law 
whence  or  by  whom  or  by  what  evidence  the  reasonable  doubt 
is  raised?  Why  should  the  law  be  regardful  of  the  source  of 
the  reasonable  doubt — ^whether  it  originate  in  the  evidence  of 
the  prosecution  or  in  the  evidence  of  the  defense — provided 
it  exists  in  the  minds  of  the  jury?  It  seems  to  us  more 
reasonable  to  hold  that  the  statute  means  that,  where  a 
prima  facie  case  is  made  out,  the  defense  must  prove  cir- 
cumstances of  mitigation  or  excuse  sufficient  to  raise  a  rea- 
sonable doubt  in  the  minds  of  the  jury.  As  we  have  seen, 
this  is  now  the  rule  applied  by  the  supreme  court  of  the 
state  of  California.  The  same  rule  was  earlier  applied  by 
the  supreme  court  of  Nevada  under  a  similar  statute. 
State  V.  McCluer,  5  Nev.  132.  In  a  recent  case  the  su- 
preme court  of  Montana,  departing  from  its  former  rulings, 
has  given  a  like  construction  to  a  similar  statute.  In  fact, 
it  would  be  easy  to  show  that  the  trend  of  modem  decisions 
is  in  favor  of  this  construction. 

In  the  case  of  Davis  v.  United  States,  160  U.  S.  469,  16 
Sup.  Ct.  353,  40  L.  Ed.  499,  the  supreme  court  of  the  United 
States  uses  this  language:    ''Strictly  speaking,  the  burden 
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of  proof,  as  those  words  are  understood  in  criminal  law, 
is  never  npon  the  accused  to  establish  his  innocence,  or  to 
disprove  the  facts  necessary  to  establish  the  crime  for  which 
he  is  indicted.  It  is  on  the  prosecution  from  the  beginning  to 
the  end  of  the  trial  and  applies  to  every  element  necessary 
to  constitute  the  crime.  Qiving  to  the  prosecution,  where 
the  defense  is  insanity,  the  benefit,  in  the  way  of  proof, 
of  the  presumption  in  favor  of  sanity,  the  vital  question 
from  the  time  the  plea  of  not  guilty  is  entered  until  the  re- 
turn of  the  verdict  is  whether,  upon  all  the  evidence,  by 
whatever  side  adduced,  guilt  is  established  beyond  reason- 
able doubt."  The  principle  has  been  admirably  stated  by 
the  supreme  court  of  Alabama  in  these  i^ords:  ''In  a  civil 
action,  if  the  plaintiff  established  a  prima  fade  ca3e,  the 
burden  of  proof  is  thereby  shifted,  and  he  is  entitled  to 
recover  unless  his  prima  facie  case  is  destroyed  by  proof 
from  defendant;  but  in  a  criminal  case  the  state  is  re- 
quired to  prove,  beyond  all  reasonable  doubt,  the  facts  which 
constitute  the  offense.  The  establishment  of  a  prima  facte 
case  only  does  not  take  away  the  presumption  of  the  defend- 
ant's innocence."    Ogletree  v.  State,  28  Ala.  693. 

Upon  principle,  to  hold  that  a  defendant,  in  order  to  jus- 
tify a  homicide  with  which  he  is  charged,  upon  the  grounds 
of  self-defense,  must  prove  such  justification  by  a  prepon- 
derance of  the  proof  in  any  case,  would  be  to  relieve  the 
prosecution  from  proving  all  facts  and  circumstances  con- 
stituting the  offense  beyond  a  reasonable  doubt.  Malice 
is  as  much  an  essential  element  in  the  crime  of  homicide 
as  is  the  killing.  Both  must  be  proven  to  the  satisfaction  of 
the  jury,  and  beyond  all  reasonable  doubt.  As  was  said 
by  Mr.  Justice  Harlan  in  the  Davis  case,  ''No  man  should 
be  deprived  of  his  life  under  the  forms  of  law  unless  the 
jurors  who  try  him  are  able,  upon  their  consciences,  to  say 
that  the  evidence  before  them,  by  whomsoever  adduced,  is 
suf&cient  to  show  beyond  a  reasonable  doubt  the  existence  of 
every  fact  necessary  to  constitute  the  crime  charged." 

As  we  have  said,  to  hold  that  the  jury,  while  entertaining 
a  reasonable  doubt  whether  or  not  the  defendant  acted  in 
self-defense,  might  yet  find  him  guilty  because  they  are 
unable  to  find,  by  a  preponderance  of  the  proof,  that  he  so 
acted,  is,  in  effect,  to  deprive  the  defendant  of  the  benefit 
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of  a  reasonable  doubt — one  of  the  essential  facts  put  in 
issue  under  his  plea  of  not  guilty — and  to  nullify  the  pre- 
sumption of  innocence  which  attaches  to  him  at  every  stage 
of  the  case  until  a  verdict  of  guilty  is  returned  by  the 
jury.  The  instruction  complained  of  is  erroneous  in  the 
particular  that  it  charged  the  jury  that  it  was  necessary 
for  the  defendant  to  establish  his  claim  of  self-defense  ''by 
a  preponderance  of  the  evidence."  We  hold  that,  under 
section  933,  it  is  only  incumbent  upon  the  defendant  to 
produce  such  proof  as  will  raise  a  reasonable  doubt  in  the 
minds  of  the  jury  whether  or  not  the  killing  was  justifiable 
or  excusable. 

Numerous  other  assignments  of  error  are  made  by  the 
appellant  in  his  brief.  We  find,  however,  no  reversible 
error  in  the  record,  apart  from  the  giving  of  the  erroneous 
instruction  above  stated. 

Judgment  is  reversed^  and  the  cause  remanded  for  a  new 
trial 

DAVIS,  J.,  and  DOAN,  J.,  concur. 


[CHyiI  No.  827.    FUed  March  26,  1904.] 
[76  Pac.  990.] 

GILA  BEND  RESERVOIR  AND  IRRIGATION  COM- 
PANY,  a  Corporation,  Plaintiff  and  Appellant,  v.  OIIiA 
WATER  COMPANY  et  al.,  Defendants  and  Appellees. 

1.  Ebobivees  —  Extension  to  Anothsb  Action  —  Without  Formal 
Qbdes — iRBSGUiiAsiTT. — ^Where  appellant  had  brought  a  suit,  num- 
bered 1728,  against  certain  parties,  and  applied  for  a  receiver 
therein  to  take  possession  of  property  now  in  dispute,  and  later 
other  parties  brought  an  action  against  appellant  and  others, 
numbered  1996,  asking  that  the  assets  of  appellant  be  marshaled, 
and  that  the  receiver  in  cause  No.  1728  take  possession  of  and 
sell  the  property  of  appellant,  and  the  parties  in  both  suits  were 
the  same,  and  judgment  was  rendered  in  the  latter  cause  that  the 
property  of  appellant  be  sold  by  the  receiver,  said  judgment  and 
sale  were  not  invalidated  by  the  failure  of  the  court  to  make  a 
formal  order  extending  the  receivership  in  the  former  cause  to  the 
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latter,  all  parties  haying  treated  the  receivership  as  extended,  and 
the  orders  concerning  the  receivership  having  been  entitled  in  both 
suits  jointly. 

2.  Samb — Sams — Sams — Sams — Ck>LLATERAL  Attack. — ^The  failure  of  a 
court  to  enter  a  formal  order  extending  a  receivership  from  one 
cause  to  another  is  a  mere  irregularity  of  practice  to  be  taken 
advantage  of  during  the  pendency  of  the  action,  but  after  a 
receiver's  sale  has  been  made  and  confirmed  and  the  judgment 
thereon  has  become  final,  such  sale  cannot  be  collaterally  attacked 
for  the  error  in  a  subsequent  action  to  quiet  title  to  the  proper^ 
80  sold. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Af&rmed. 

Affirmed.    Opinion,  202  U.  S.  270,  50  L.  Ed.  1023. 

The  facts  are  stated  in  the  opinion. 

J.  B.  Woodward,  for  Appellant. 

The  right  to  collateral  attack  is  sustained  in  a  suit,  the 
exact  counterpart  of  plaintiflE's  suit.  Guaranty  Trust  Co.  v. 
Greencave  Springs  R.  R.  Co.,  139  U.  S.  137,  11  Sup.  Ct. 
512,  35  L.  Ed.  116.  The  above  is  a  leading  case  and  recites 
the  unbroken  rule  of  the  court  that  **The  jurisdiction  of 
any  court  exercising  authority  over  a  subject  may  be  in- 
quired into  in  every  other  court  when  the  proceedings  in  the 
former  are  relied  upon  and  before  the  latter. '^  The  same  rule 
is  laid  down  in  Harris  v.  Hardiman,  14  How.  339-344^  14 
L.  Ed.  444. 

In  Noile  v.  Union  R.  L,  R.  R,,  147  U.  S.  173,  37  L.  Ed. 
123,  13  Sup.  Ct.  271,  the  court  says:  **The  proceeding  is  a 
nullity  and  its  invalidity  may  be  shown  in  a  collateral  pro- 
ceeding." 

C.  P.  Ainsworth,  for  Appellees. 

It  is  a  well-settled  rule  that  the  final  judgment  of  a  court 
cannot  be  attacked  in  a  collateral  proceeding,  but  if  it  is  in 
any  way  erroneous,  the  same  must  be  rectified  in  a  direct 
proceeding  for  that  purpose.  Van  Fleet  on  Collateral  At- 
tack, p.  29 ;  Black  on  Judgments,  1st  ed.,  sec.  245 ;  Harris  v. 
Lester,  80  lU.  307 ;  McOoon  v.  Scales,  9  Wall.  23,  19  L.  Ed. 
545 ;  Wood  V.  Bayard,  63  Pa.  St.  320 ;  Ounn  v.  Plant,  94  U. 
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S.  664,  24  L.  Ed.  304;  Hevdrick  v.  Whittemore,  105  Mass.  23; 
Lee  V.  Kingsbury,  13  Tex.  68,  62  Am.  Dec.  546;  Yoeman  v. 
Younger,  83  Mo.  424. 

From  the  above  authorities  it  follows  that  the  judgment 
through  which  the  appellee  deraigns  title  to  the  property  in 
question  is  conclusive  upon  the  court  below  and  also  upon 
this  court,  unless  the  court  rendering  the  judgment  had  no 
jurisdiction  of  the  subject-matter  of  the  action  or  the  per- 
sons of  the  parties,  and  unless  such  lack  of  jurisdiction  is 
shown  that  the  judgment  is  final  and  conclusive  and  it  cannot 
be  disturbed  in  any  way  in  a  collateral  proceding,  but  must 
stand,  and  full  credit  as  to  its  validity  extended  to  it. 

SLOAN,  J. — ^The  Gila  Bend  Reservoir  and  Irrigation  Com- 
pany brought  suit  in  the  court  below,  alleging  that  it  was 
the  owner  in  fee  simple  of  a  certain  irrigating  canal,  with 
its  branches,  certain  water-rights  connected  therewith  and 
certain  tracts  of  real  estate  in  township  2  north,  range  5 
west,  Maricopa  County,  and  asking  that  its  title  be  quieted 
as  against  the  Oila  Water  Company  and  certain  other  de- 
fendants, who  were  alleged  to  claim  interests  adverse  to  it  in 
said  property.  The  Gila  Water  Company  answered,  setting 
up  title  in  itself,  and  asked  that  its  title  be  quieted  as 
against  the  plaintiff.  The  other  defendants  filed  disclaim- 
ers, and  were  dismissed  from  the  suit.  The  issues  were  tried 
by  the  court  below,  and  judgment  rendered  in  favor  of  the 
Oila  Water  Company,  dismissing  plaintiff's  complaint,  and 
decreeing  the  said  Gila  Water  Company  to  be  the  owner  in 
fee  of  the  property  in  controversy.  The  Gila  Bend  Reser- 
voir and  Irrigation  Company  moved  for  a  new  trial,  which 
was  denied,  and  from  this  ruling  and  the  judgment  has 
appealed  to  this  court. 

Upon  the  trial  the  Gila  Water  Company  introduced  in 
evidence,  to  sustain  its  claim  of  title  to  the  property  in  con- 
troversy, the  record  and  judgment  in  a  suit  in  which  one  W. 
H.  Linn  and  others  were  plaintiffs,  and  the  Gila  Bend  Res- 
ervoir and  Irrigation  Company  and  others  were  defendants, 
and  known  on  the  docket  of  the  district  court  of  Maricopa 
County,  where  the  suit  was  brought  as  case  No.  1996.  The 
plaintiff,  the  Gila  Bend  Reservoir  and  Irrigation  Com- 
pany, objected  to  the  introduction  of  this  judgment  and 
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record  upon  the  ground  of  certain  irregularities  appearing 
upon  the  face  of  the  record,  which  it  claimed  rendered  the 
judgment  open  to  attack  in  this  proceeding.  The  rulings  of 
the  trial  court  in  admitting  this  record  and  judgment  con- 
stitute the  essential  grievance  of  the  appellant. 

It  appears  that  in  the  district  court  of  Maricopa  County, 
in  the  year  1893,  the  appellant  brought  suit  against  the 
Peoria  Canal  Company  and  the  Arizona  Construction  Com- 
pany, and  applied  for  a  receiver  therein  to  take  possesion 
of  the.  property  in  controversy  in  this  action.  Thereafter 
the  court  appointed  one  James  McMillan  as  such  receiver, 
who  took  possession  of  the  property,  and,  by  leave  of  the 
court,  issued  a  large  amount  of  receiver's  certificates  to 
meet  the  expense  of  necessary  improvements  upon  the 
property.  This  suit  was  docketed  as  No.  1728.  Pending 
this  action  one  W.  H.  Linn  and  others  brought  suit  in  the  dis- 
trict court  of  Maricopa  County  against  the  appellant  and 
other  defendants,  alleging  in  their  complaint,  among  other 
facts,  the  pendency  of  action  No.  1728,  the  appointment  of  the 
receiver,  and  the  issuing  of  the  receiver's  certificates,  and 
praying,  among  other  things,  that  the  assets  of  the  Gila 
Bend  Reservoir  and  Irrigation  Company  be  marshaled,  and 
that  the  receiver  take  possession  of,  and  be  directed  to  sell, 
the  property  of  the  said  company,  and  from  the  proceeds  of 
said  sale  pay  the  debts  adjudged  due  against  it.  All  the 
parties  to  this  suit,  including  the  Gila  Bend  Reservoir  and 
Irrigation  Company,  appeared  and  answered.  A  trial  was 
had,  and  judgment  was  rendered,  in  which  the  receiver  was 
directed  to  sell  the  property.  The  record  further  discloses 
that  a  sale  was  made  under  this  judgment  by  the  receiver, 
which  was  affirmed  by  the  court,  and  a  deed  executed  by 
the  said  receiver  to  the  purchaser,  who  was  one  of  the  grant- 
ors of  the  appellee.  This  judgment  was  appealed  from  to 
this  court,  where  it  was  aflGlrmed,  and  subsequently  an  appeal 
was  taken  by  the  appellant  to  the  supreme  court  of  the 
United  States,  where  the  judgment  of  this  court  was  aflSrmed. 
OUa  Bend  etc.  Co.  v.  Linn,  171  U.  S.  685,  18  Sup.  Ct 
942.  The  latter  suit  in  the  court  belDw  was  dock- 
eted as  No.  1996.  The  objection  which  the  appellant 
urged  in  the  court  below  to  the  judgment  in  cause  No. 
1996  was  that  it  appears  upon  the  face  of  the  record  that 
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the  judgment  ordering  a  sale  of  the  premises  by  the  receiver 
was  without  jurisdiction  and  void,  for  the  reason  that  no 
order  was  made  by  the  court  extending  the  receivership 
in  suit  No.  1728  to  cause  No.  1996.  In  passing  upon  this 
objection  the  trial  court  pointed  out  that  all  the  parties  in 
cause  No.  1728  were  parties  in  cause  No.  1996;  that  when 
the  latter  suit  was  brought  the  property  was  in  the  hands 
of  the  court,  through  its  receiver,  and  that,  after  the  bring- 
ing of  cause  No.  1996,  the  record  disclosed  that  the  court 
and  all  the  parties,  including  the  Gila  Bend  Reservoir  and 
Irrigation  Company,  treated  the  property  in  possession  of 
the  receiver  appointed  in  cause  No.  1728  as  though  it  had 
been  placed  in  his  possession  as  a  receiver  appointed  in 
cause  No.  1996;  and,  further,  that  orders  were  made  by  the 
court  concerning  said  receivership  which  were  entitled  in 
both  suits  jointly;  and  held  that,  although  no  order  was 
made  consolidating  the  two  suits,  and  no  order  was,  in  terms, 
made  extending  the  receivership  to  the  second  suit.  No. 
1996,  the  receivership  was  in  fact  extended  to  the  second 
suit ;  and  that  the  court  by  its  action  ratified  the  acts  of  the 
receiver  in  the  second  suit,  and  thereby,  in  effect,  extended 
his  power  and  authority  as  such  receiver  to  said  second  suit. 
The  view  thus  taken  is  amply  justified  by  an  inspection  of 
the  record  in  the  two  suits,  and  upon  this  ground  alone  the 
action  of  the  trial  court  in  admitting  the  judgment  was 
correct. 

The  trial  court  did  not  err  for  another  reason.  The 
failure  of  the  court  in  case  No.  1996  to  enter  a  formal  order 
extending  the  receivership  from  cause  No.  1728  to  cause 
No.  1996  was  not  one  which  rendered  the  judgment  com- 
plained of  void  upon  its  face,  but  was  a  mere  irregularity  of 
practice,  which  should  have  been  taken  advantage  of  during 
the  pendency  of  the  action.  As  said  by  Mr.  Justice  Miller  in 
Cooper  V.  Reynolds,  10  Wall,  308,  19  L.  Ed.  931,  ''It  is  of 
no  avail  to  show  that  there  are  errors  in  the  record,  unless 
they  be  such  as  to  prove  that  the  court  has  no  jurisdic- 
tion in  the  case,  or  that  the  judgment  rendered  was  beyond 
its  power.  This  principle  has  been  often  held  by  this  court 
and  by  all  courts,  and  it  takes  rank  as  an  axiom  of  the  law. " 
In  Cometi  v.  WUUimis,  20  Wall.  226,  22  L.  Ed.  254,  we  find 
this  expression  of  the  supreme  court:    *'The  settled  rule  of 
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law  is  that,  jurisdiction  having  attached  to  the  original 
case,  everything  done  within  the  power  of  that  jurisdic- 
tion, when  collaterally  questioned,  is  to  be  held  conclusive  of 
the  rights  of  the  parties,  unless  impeached  by  fraud."  It 
was  within  the  power  of  the  court  to  have  extended  the 
receivership  in  cause  No.  1728  to  cause  No.  1996,  it  hav- 
ing jurisdiction  of  the  property  and  the  parties.  The  ai>- 
pellant  had  a  right  to  object  to  the  extension  of  the  re- 
ceivership so  as  to  cover  both  cases  without  a  formal  order 
made  and  entered  in  that  behalf.  It  could  likewise  have 
moved  to  set  aside  the  judgment  for  this  or  any  other 
irregularity  that  affected  it.  If  it  did  not  take  any  such 
action,  it  must  be  held  to  have  waived  the  error.  If  it 
took  any  such  action,  the  ruling  of  the  court  thereon,  hav- 
ing been  reviewed  by  this  court  and  the  supreme  court,  can- 
not now  be  reviewed  in  this  suit,  and  the  judgment  in  cause 
No.  1996  was  conclusive,  and  not  subject  to  collateral  attack 
by  appellant. 

The  judgment  is  affirmed. 

DOAN,  J.,  and  DAVIS,  J.,  concur. 


[Civil  No.  796.    Filed  March  26,  1904.] 
[76  Pac.  612.] 

JOSEPH  CURTIS  et  al.,  Defendants  and  Appellants,  v.  BO- 
QUHjLAS  LAND  AND  CATTLE  COMPANY,  a  Corpo- 
poration.  Plaintiff  and  Appellee. 

L  Findings — ^Fact  Minoled  with  Ck)NCLnsiONB  or  Law — ^Nor  Bsason 
roB  Bevxhsal. — ^VHiile  the  finding  that  ''the  plaintiff  and  its  prede- 
cessors and  grantors  in  interest  .  .  .  have  been,  and  the  plaintiff 
still  is,  the  owner  and  entitled  to  the  possession  of  the  lands  and 
premises,"  appears  in  the  findings  as  a  eonelusion  of  law,  it  is  m 
statement  of  an  ultimate  fact,  and  not  a  mere  conclusion  oi  law, 
and  ownership  being  one  of  the  ultimate  facts  to  be  found  under 
the  issues,  the  fact  that  the  finding  appears  among  the  conclusions 
of  law  is  not  a  sufficient  reason  for  reversing  the  judgment. 
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5.  Sams — Sutficiznoy — On  Issue  of  Ownisship. — A  finding  that  plaint 

tiff  and  its  predecessors  in  interest,  since  a  certain  date,  have  been, 
and  that  plaintiff  still  is,  the  owner  and  entitled  to  possession  of 
lands,  is  sufficient  in  an  action  to  recover  land  to  sustain  a  judgment 
for  plaintiff  on  the  issue  of  ownership. 

8.  Statutes  or  Limitations — Constkugtion — ^Betboactive  Operation 
— ^Intent  op  Legislature — ^Must  Glbably  Appear. — ^New  statutes 
of  limitations  upon  causes  of  action  existing  at  the  time  the  statutes 
go  into  effect  will  not  be  given  a  retroactive  effect  unless  it  dearlj 
appears  that  the  legislature  so  intended. 

4.  Samis— Same— Bsv.  Stats.  Ariz.  1901,  pars.  2938,  2974,  4243,  Con- 
strued.— ^Paragraph  2974,  9upra,  provides:  ''No  one  of  the  pro- 
visions of  this  title  shall  be  so  construed  as  to  revive  anj  claim 
which  is  barred  hj  pre-existing  laws;  and  all  claims  against  which 
limitations  under  said  laws  had  commenced  to  run,  shall  be' barred 
bj  the  lapse  of  time  which  would  have  barred  them  had  those  laws 
continued  in  force."  Paragraph  4243,  supra,  provides:  "When  a 
limitation  or  period  of  time  prescribed  in  anj  act  herein  repealed 
for  acquiring  a  right  or  barring  a  remedy  or  for  an/  purpose  has 
begun  to  run  before  this  act  takes  effect  and  the  same  or  anj 
limitation  is  prescribed  in  any  act  passed  at  this  session  of  the 
legislature  the  time  which  has  already  run  shall  be  deemed  part  of  the 
time  prescribed  as  such  limitation  by  any  act  passed  at  this  session 
of  the  legislature."  Held,  that  these  paragraphs  obviously  refer  to 
the  repeal  of  existing  statutes  and  the  enactment  of  new  statutes 
upon  the  same  subject,  and  have  no  bearing  upon  new  legislation 
where  none  previously  existed,  as  in  the  case  of  paragraph  2938, 
tupra,  which  forms  a  part  of  the  same  act,  and  for  the  first  time 
provides  a  limitation  on  actions  for  the  recovery  of  lands  adversely 
held  by  another. 

6.  Statdtb  op  Limitations — ^Nor  Bbtroaotivb — ^Rbv.  Stats.  Ajmz.  1901, 

FAR.  2938,  Construed. — ^Paragraph  2938,  supra,  providing  that  ac- 
tions to  recover  lands  in  the  adverse  possession  of  another  shall  be 
begun  within  ten  years  next  after  the  accrual  of  the  right  of 
action,  being  the  first  statutory  enactment  limiting  actions  for  the 
recovery  of  real  property  against  persons  holding  adversely,  and 
having  no  retroactive  force,  has  no  application  to  an  action  begun 
before  the  section  took  effect,  and  while  no  statute  of  limitations 
as  to  such  actions  was  in  force. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

On  rehearing.  For  former  opinion,  see  8  Ariz.  258,  71 
Pac.  924. 

Affirmed.  Opinion,  Herrick  et  dl,,  v.  BoquUlas  Land  cmd 
CattU  Co.,  200  U.  S.  96,  50  L.  Ed.  388. 
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The  facts  are  stated  in  the  opinion. 

Ben  Goodrich,  for  Appellants. 

English  &  Bowman,  and  Francis  J.  Heney,  for  Appellee. 

For  briefs,  see  8  Ariz.  258,  71  Pac.  924. 

SLOAN,  J. — ^Upon  the  petition  of  appellants,  a  rehearing 
was  granted  in  this  case  at  the  last  term  of  the  court.  The 
grounds  stated  in  the  petition  were  two:  1.  That  the  find- 
ings show  that  the  appellee  acquired  its  title  to  the  property 
in  controversy  subsequent  to  the  date  of  the  commence- 
ment of  the  action ;  and  2.  That  the  findings  show  that  the 
appellants  had  held  adverse  possesion  of  the  lands  in  con- 
troversy for  a  period  exceeding  ten  years,  and  that  therefore 
appellee's  right  of  action  was  barred  under  paragraph  2938 
of  the  Revised  Statutes  of  1901. 

Under  the  first  ground,  counsel  for  the  appellants  calls 
attention  to  the  finding  *'that  on  the  twenty-fourth  day  of 
December,  1901,  the  said  W.  B.  Hearst  and  Phoebe  A.  Hearst, 
by  deed  in  writing,  conveyed  all  of  their  said  interests  in  and 
to  the  lands  and  premises  to  the  plaintiff  herein.''  The 
complaint  was  filed  on  the  twenty-sixth  day  of  August,  1901. 
It  would  therefore  appear  from  the  finding  that  the  appeUee 
acquired  his  interest  in  the  land  subsequent  to  the  bringing 
of  the  action.  An  examination  of  the  original  transcript 
on  appeal  discloses  that  in  the  findings  signed  by  the  trial 
court  the  date  appears  as  the  third  day  of  July,  1901.  In 
the  abstract  of  the  transcript,  by  mistake,  the  latter  date 
appears  to  have  been  changed  to  that  of  the  twenty-fourth 
day  of  December,  1901. 

It  is  further  pointed  out  that  the  finding  referred  to  in 
the  opinion  of  the  court  upon  the  first  hearing,  that  "the 
plaintiff  and  its  predecessors  and  grantors  in  interest  since 
the  1st  day  of  January,  1875,  had  been,  and  the  plaintiff 
still  is,  the  owner  and  entitled  to  the  possession  of  the  lands 
and  premises,"  appears  in  the  findings  as  a  conclusion  of  law, 
and  it  is  argued  that  it  cannot,  therefore,  be  regarded  as  a 
finding  of  fact.  As  it  reads,  it  is  a  statement  of  an  ultimate 
fact,  and  not  a  mere  conclusion  of  law.    That  it  appears 
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among  the  conclusions  of  law  is  unimportant,  and  is  certain- 
ly an  insufficient  reason  for  reversing  the  judgment.  Bur- 
ton  V.  Burton,  79  GaL  490,  21  Pac.  847 ;  Sears  r.  Dixon,  33 
Cal.  326.  Ownership  was  one  of  the  ultimate  facts  to  be 
found  under  the  issues,  and  the  finding  quoted  is  sufficient 
to  sustain  the  judgment  in  this  behalf.  Moore  v.  Clear  Lake 
Water  Works,  68  Gal.  146,  8  Pac.  816;  Whedoch  ▼.  Godfrey, 
100  Gal.  578,  35  Pac.  320. 

The  defendants  pleaded  the  several  statutes  of  limitations 
pertaining  to  actions  for  the  recovery  of  land  in  bar  of  the 
action.  One  of  these  pleas,  by  a  liberal  construction,  eomecf 
within  the  provisions  of  paragraph  2938  of  the  Revised 
Statutes  of  1901.  This  paragraph  was  incorporated  into  our 
laws  by  the  revision  of  1901,  and  took  effect  on  the  first  day 
of  September,  1901.  Prior  to  its  adoption  there  was  no 
statute  of  limitations  in  this  territory  barring  a  right  of 
action  for  the  recovery  of  lands  by  one  claiming  title  against 
another  holding  by  peaceable  and  adverse  possession  merely. 
One  of  the  findings  reads  as  follows :  ' '  That  each  and  every 
of  said  defendants  in  this  cause  were,  on  the  fourteenth  day 
of  December,  1900,  and  had  been  for  more  than  ten  years 
next  preceding  that  date,  occupying  various  portions  of  the 
said  lands  and  premises,  and  each  and  every  of  the  said  de- 
fendants who  appear  herein  and  also  those  of  said  defend- 
ants who  have  failed  to  appear  and  answer  herein,  have, 
since  the  last-named  date  withheld  possession  of  divers  por- 
tions of  said  lands  and  premises  from  the  plaintiff  and  its 
grantors  and  predecessors  in  interest,  and  still  and  now  so 
withhold  the  same."  It  is  urged  that  this  finding  brings 
the  case  within  the  limitation  prescribed  by  paragraph  2938. 
Were  we  to  hold,  which  we  do  not,  that  its  effect  is  to 
show  peaceable  and  adverse  possession  by  the  appellants 
for  the  period  of  ten  years,  the  question  is  presented  whether 
the  statute  applies  to  this  case.  Upon  few,  if  any,  branches 
of  the  law,  is  there  such  a  contrariety  of  view  expressed  by 
the  courts  as  upon  the  effect  to  be  given  new  statutes  of 
limitations  upon  causes  of  action  existing  at  the  time  the  stat- 
utes go  into  effect.  The  general  rule  applied  to  such  stat^ 
utes  is  that  they  will  not  be  given  a  retroactive  effect  unless 
it  clearly  appears  that  the  legislature  so  intended.  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  Ed.  606;  United  States  v. 

IX  Arls.— 6 
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Heth,  3  Cranch,  399,  2  L.  Ed.  479.  The  supreme  court  of 
the  United  States,  in  Sohn  v.  Waterson,  17  Wall.  596,  21  L. 
Ed.  737,  held  that  a  statute  which  absolutely  bars  causes  of 
action  existing  at  the  time  of  its  passage  is  unconstitutional. 
It  was  further  held  that  to  avoid  such  a  result,  and  to  give 
such  a  statute  ''a  construction  that  would  enable  it  to  standi 
courts  have  given  it  a  prospective  operation."  In  the  ease 
of  Terry  v.  Anderson,  95  U.  S.  632,  24  L.  Ed.  365,  it  was 
held  that  a  statute  of  limitations  which  by  its  terms  affects 
rights  of  action  accrued  at  the  time  of  its  passage  is  not  un- 
constitutional, provided  a  reasonable  time  be  given  for  the 
commencement  of  the  suit  before  the  bar  takes  effect,  and 
that  the  question  of  reasonable  time  is  one  primarily  for 
the  legislature  to  determine.  In  the  case  of  Wrightman  v. 
Boone  County,  (C.  C.)  82  Fed.  413,  it  was  held  that  a  stat- 
ute which  by  its  terms  embraces  causes  of  action  which  have 
accrued  prior  to  its  enactment,  but  which  is  made  to  take 
effect  at  a  future  date,  is  to  be  construed  as  requiring  ac- 
tions which  will  be  barred  by  the  new  statute  upon  its  taking 
effect  to  be  begun  before  the  date  fixed  when  it  is  to  go  into 
effect,  and  as  giving  due  notice  that  such  actions  would  be 
barred  if  not  begun  within  that  period.  Mr.  Justice  Cooley, 
in  Price  v.  Hopkin,  13  Mich.  318,  criticised  this  rule  as  being 
unsound,  for  the  reason  that,  in  effect,  it  was  making  the 
statute  perform  its  office  before  it  took  effect.  As  pointed  out 
by  the  court  in  the  Wrightman  case,  the  weight  of  authority 
is  in  favor  of  the  rule  as  above  stated.  Duncan  v.  Mencurd, 
32  Minn.  460,  21  N.  W.  714;  Eaton  v.  Supervisors,  40  Wis. 
673 ;  Smith  v.  Morrison,  22  Pick.  430. 

The  only  expressions  which  throw  light  upon  the  construc- 
tion to  be  given  new  statutes  of  limitations  as  affecting  ex- 
isting causes  of  action  are  found  in  paragraphs  2974  and 
4243,  Revised  Statutes,  1901.  The  former  reads:  **No  one  of 
the  provisions  of  this  title  shall  be  so  construed  as  to  revive 
any  claim  which  is  barred  by  pre-existing  laws ;  and  all  claims 
against  which  limitations  under  said  laws  had  commenced 
to  run  shall  be  barred  by  the  lapse  of  time  which  would  have 
barred  them  had  those  laws  continued  in  force."  The  lat- 
ter paragraph  reads:  ''When  a  limitation  or  period  of  time 
prescribed  in  any  act  herein  repealed  for  acquiring  a  right  or 
barring  a  remedy  or  for  any  purpose  has  begun  to  run  before 
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this  act  takes  effect  and  the  same  or  any  limitation  is  pre- 
scribed in  any  act  passed  at  this  session  of  the  legislature  the 
time  which  has  already  ran  shall  be  deemed  part  of  the  time 
prescribed  as  such  limitation  by  any  act  passed  at  this  session 
of  the  legislature.''  These  paragraphs  obviously  refer  to 
the  repeal  of  existing  statutes  and  the  enactment  of  new  stat- 
utes upon  the  same  subject,  and  have  no  reference  to  new 
legislation  where  none  previously  existed,  and  therefore  have 
no  bearing  upon  the  construction  to  be  given  said  paragraph 
2938.  It  was  held  in  the  case  of  Vreeland  v.  Town  of  Bergen, 
34  N.  J.  L.  438,  that  an  act  which  merely  limited  the  time 
within  which  an  action  may  be  brought  does  not  apply  to  a 
suit  which,  though  commenced  after  the  passage  of  the  act, 
was  pending  at  the  time  the  same  took  effect.  The  logic  of 
this  rule  is  apparent,  particularly  when  applied  to  a  case 
like  the  one  at  bar,  where  the  action  was  begun  before  the  act 
took  effect,  and  at  the  time  no  other  statute  of  limitations 
was  in  force  as  to  such  actions.  Under  no  canon  of  con- 
struction, therefore,  or  rule  giving  a  retrospective  effect  to 
new  statutes  of  limitations,  can  paragraph  2938  be  made  to 
apply  to  the  case  at  bar.  The  judgment,  therefore,  is  sus- 
tained by  the  findings,  and  no  error  appears  on  the  face  of 
the  record. 
The  judgment  is  afiSrmed. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 


[CiTil  No.  838.    Filed  March  26,  1904.] 
[76  Pac  594.] 

COPPER  KING  OP  ARIZONA,  a  Corporation,  PlaintiflP 
and  Appellant,  t.  PETER  JOHNSON  et  al..  Defend- 
ants and  Appellees. 

1,  Judgment — ^Dxfaui/t — New  Tbial — Appeal — ^Discbetion  op  Trial 
GotTBT — ^Bevucw. — ^Upon  appeal  from  a  denial  of  a  motion  rendered 
in  the  absence  of  plaintiff's  attorney  to  set  aside  a  judgment  and 
for  a  new  trial  upon  the  ground  of  the  illness  of  said  attorney,  the 
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appellate  eomt,  reeogmang  that  such  matters  must  rest  largely 
in  the  soimd  discretioii  of  the  trial  court,  should  not  disturb  its 
ruling,  unless  it  dearlj  appears  that  sneh  discretion  has  been  abused. 

2.  Bamx — Samx — Saicx — Motion — ^AnxDAvrF  or  Merits. — ^An  affidavit  of 
merits  is  a  prerequisite  to  the  granting  of  a  motion  to  set  aside  a 
judgment  l^  default  and  to  grant  a  new  trial  for  absence  of 
counsel  when  the  cause  was  called  for  trial,  in  order  that  injustice 
may  not  be  done  in  granting  a  new  trial  where  no  valid  cause  of 
action  or  defense  exists. 

S.  Saici — Samv— Motion  to  Sbt  Asidi — AmDAYir  or  MsBrra — Surn- 
cncNCT. — ^When  a  motion  for  new  trial  after  judgment  by  default^ 
in  favor  of  defendants  on  their  cross-complaint,  recites  that  ''plain- 
tiff has  stated  the  facts  of  its  case  fully  and  fairly  to  its  counsel 
and  is  advised  \jj  them  that  it  has  a  good  defense  to  said  actions^" 
and  is  signed  by  the  attorney  of  record  below  and  in  this  court, 
and  attached  thereto  is  an  affidavit  of  the  former  attorney  stating 
that  he  is  the  attorney  for  plaintiff,  that  the  default  was  caused 
by  illness  and  inability  to  be  present  at  the  time  set  for  trial,  and 
''that  all  the  facts  stated  in  the  foregoing  motion  for  a  new  trial 
axe  true  in  substance  and  fact,''  such  affidavit  is  not  sufficient  in 
that  it  fails  to  state  that  the  plaintiff  has  a  substantial  and 
meritorious  defense,  or  in  what  such  defense  consists. 

4.  Sams — Sams—Sams— Same — Should  Be  Signed  bt  Pabtt. — ^An  affi- 

davit of  merits  upon  a  motion  to  set  aside  a  judgment  by  default 
should  preferably  be  made  by  the  moving  party,  and  if  made  by 
the  attorney  a  valid  reason  why  it  is  not  made  by  the  party  should 
be  stated. 

5.  Sams — Same — Sams — Same — ^Plbadinos. — ^Unverified  pleadings  from 

which  a  court  can  determine  whether  a  defense  is  properly  pleaded, 
but  from  which  it  cannot  determine  whether  such  defense  is  sub- 
stantial and  meritorious,  will  not  supply  the  want  of  a  sufficient 
affidavit  of  merits. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

Affirmed.    Memorandum,  195  IT.  S.  627,  49  L.  Ed.  35L 

The  facts  are  stated  in  the  opinion. 

Ben  Goodrich,  for  Appellant 

Under  the  rule  prevailing  in  this  country,  as  prescribed  both 
by  constitutional  and  legislative  enactment,  the  policy  of  the 
law  is  to  give  to  every  man  at  least  one  fair  hearing  of  his 
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case  upon  the  merits,  and  where  a  party  brings  himself  within 
the  principles  of  adjudicated  cases  governing  new  trials,  he  is 
entitled  to  a  new  trial  as  a  matter  of  right,  unless  it  be  ap- 
parent that  the  justice  of  the  case  has  been  attained.  Mitchr 
M  V.  Ba$$,  26  Tex.  372. 

In  Albright  v.  Warkingion,  31  Kan.  442,  2  Pae.  616,  Mr. 
Justice  Brewer,  while  on  the  supreme  bench  of  Kansas,  quot- 
ing from  Justice  Maxwell,  says  the  correct  rule  is  as  fol- 
lows: ''The  application  may  be  made  as  a  matter  of  right, 
and  when  a  party  brings  himself  clearly  within  the  statute, 
the  court  has  no  discretion  in  the  matter,  but  must  grant 
the  application."  He  adds:  ''The  statute  provides,  it  is 
true,  that  the  court  must  be  satisfied,  but  it  also  provides  that 
it  is  to  be  satisfied  by  afiSdavit,  and  we  can  examine  the  affi- 
davit as  well  as  the  trial  court  and  determine  whether  it 
was  such  as  ought  to  have  satisfied,  and  if  it  ought  we  must 
hold  it  sufficient"  It  is  also  universally  held  that  statutes 
of  this  character  are  remedial  and  should  be  liberally  con- 
strued. In  the  case  last  above  cited  Judge  Brewer  says: 
"Indeed,  to  do  justice  to  both  parties,  the  provisions  of  that 
section  should  be  construed  in  no  technical  way,  but  fairly 
and  reasonably;  every  party  should  have  his  day  in  court." 

In  Earralson  v.  McArthur,  87  Ga.  478,  13  S.  E.  594,  13 
L.  B.  A.  689,  the  supreme  court  of  Georgia  reversed  the  judg« 
ment  of  the  lower  court  denying  a  motion  for  a  new  trials 
on  the  ground  of  the  attorney's  illness,  Justice  Lumpkin  say- 
ing: "This  providential  cause  would  have  been  sufficient 
excuse  for  his  absence  without  any  leave  of  court." 

In  Ooodhue  v.  Meyers  ds  Co.,  58  Tex.  405,  the  supreme  court 
of  Texas  granted  a  new  trial,  based  on  the  serious  illness  and 
absence  from  that  cause  of  the  defendant's  attorney. 

To  the  same  effect  are:  CaUanan  v.  Etna  National  Bank, 
84  Iowa,  8,  50  N.  W.  69 ;  Southwestern  Telegraph  etc.  Co.  v. 
Jennings,  (Tex.  Civ.  App.)  51  S.  W.  288;  Harvey  v.  Wilson, 
44  Ind.  231 ;  Chambers  v.  Fisk,  15  Tex.  335. 

It  may  be  said  that  the  affidavit  should  disclose  the  facts 
constituting  the  merits  of  the  plaintiff's  case,  but  the  affidavit 
does  state  that  plaintiff  has  related  the  facts  of  its  case  fully 
and  fairly  to  its  counsel,  and  is  advised  by  them  that  it  has  a 
good  cause  of  action,  and  if  there  were  no  affidavits,  the  com- 
plaint is  before  the  court  for  its  inspection  and  judgment,  and 
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does  state  the  f acts^  and  they  undoubtedly  constitute  a  good 
cause  of  action. 

In  Bauer's  Law  etc.  Co.  v.  OiUeran,  138  Cal.  354,  71  Pac. 
445,  the  court  says:  ^'It  is  not  essential  that  the  affidayits 
of  merits  should  disclose  the  facts  constituting  the  defense," 
and,  we  would  add,  the  merits  of  the  plaintiff's  cause. 

W.  P.  MiUer,  for  Appellees. 

It  is  not  sufficient  to  state  that  the  party  has  a  good  legal 
defense;  the  facts  must  be  stated  which  show  that  he  has  a 
meritorious  defense.  Foster  v.  Martin,  20  Tex.  119 ;  Cochran 
V.  Middleton,  13  Tex.  275. 

An  affidavit  of  merits  made  by  the  attorney  of  plaintiff 
is  merely  hearsay  and  insufficient.  Bailey  v.  Snaffer,  29 
Cal.  425. 

KENT,  C.  J.— On  the  eighth  day  of  June,  1903,  the  court 
below  set  this  case  for  trial  on  the  seventeenth  day  of  June, 
and  gave  notice  to  the  agent  of  the  plaintiff  and  to  the 
plaintiff's  attorney  of  such  setting.  It  appears  that  on  the 
seventeenth  day  of  June,  and  for  a  long  time  prior  thereto, 
such  attorney  had  been  ill  and  unable  to  attend  upon  the 
court ;  and  of  this  the  agent  of  the  plaintiff  had  knowledge. 
It  also  appears  that  such  attorney  believed,  from  state- 
ments made  to  him  by  a  former  attorney  in  the  case,  that 
the  condition  of  the  calendar  was  such  that  the  case  could 
not  be  reached  for  trial  on  the  day  set,  and  that  the  at- 
torney had  no  one  in  attendance  upon  the  court  on  said  day 
to  represent  him.  The  case  was,  however,  reached  on  the 
calendar  that  day,  and  was  called  for  trial.  No  one  appear- 
ing for  the  plaintiff,  the  defendants,  insisting  upon  an  im- 
mediate trial,  upon  the  testimony  introduced  by  them,  ob- 
tained an  affirmative  judgment  against  the  plaintiff  on  their 
cross-complaint.  The  plaintiff  moved  to  set  aside  the  judg- 
ment and  for  a  new  trial,  and,  the  motion  being  denied, 
appeals  to  this  court,  and  assigns  as  error  the  denial  of 
such  motion  on  the  ground  set  forth  in  such  motion,  ^Ho 
wit,  the  severe  illness  and  inability  of  its  attorney  to  attend 
said  trial." 

Upon  the  facts  as  they  are  before  us,  if  nothing  more  aj)- 
peared  in  the  record,  we  are  inclined  to  think  that  there  was 
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sufficient  reason  shown  to  justify  the  trial  court  in  giving 
the  plaintiff  its  day  in  court,  and  granting  to  it  a  new 
trial.  Upon  the  facts  alone,  however,  which  we  do  not 
think  it  necessary  to  set  forth  in  extenso,  we  doubt  if  we 
should  be  justified  in  saying  that  the  action  of  the  trial 
court  in  denying  the  motion  for  a  new  trial  should  be  set 
aside.  Circumstances  often  surround  the  setting  and  trial  of  a 
case,  properly  cognizable  by  the  trial  judge,  which  may  not 
always  appear  in  the  record,  and  which  may  properly  have 
an  influence  in  the  determination  of  a  motion  of  this  char- 
acter. The  appellate  court  should,  therefore,  in  its  review 
of  such  action,  recognize  that  such  matters  must  rest  largely 
in  the  sound  discretion  of  the  trial  court,  and  upon  such 
review  should  not  disturb  such  action  and  the  exercise  of 
such  discretion  unless  it  clearly  appears  that  such  discre- 
tion has  been  abused.  It  does  not  so  clearly  appear  in  this 
case. 

There  exists,  however,  another  reason  for  sustaining  the 
action  of  the  trial  court,  in     that  the  appellant  has  not 
brought  itself  within  the  well-settled  requirements  of  law 
upon  a  motion  to  set  aside  a  judgment  regularly  entered 
upon  default.    No  sufficient  affidavit  of  merits  was  filed 
upon  the  motion.     Such  an  affidavit  in  such  a  case  is  a 
prerequisite  to  the  granting  of  a  motion  to  set  aside  a  judg- 
ment, and  is  required  in  order  that  injustice  may  not  be 
done  in  granting  a  new  trial  where  no  valid  cause  of  ac- 
tion or  defense  exists.    In  the  motion  itself  as  set  forth  in 
the  abstract,  it  is  recited,  among  other  things,  that  ''plaintiff 
has  stated  the  facts  of  its  case  fully  and  fairly  to  its  coun- 
sel, and  is  advised  by  them  that  it  has  a  good  defense  to 
said  action."    This  motion  is  signed  by  the  attorney  above 
referred  to,  and  by  its  present  counsel  in  this  court.    At- 
tached  thereto   is   an   affidavit   of  such   former   attorney, 
which  states  that  he  is  the  attorney  for  the  plaintiff;  states 
his  connection  with  the  case,  and  his  illness  at  and  prior  to 
the  trial;  and  which  also  states  ''that  all  the  facts  stated 
in  the  foregoing  motion  for  a  new  trial  are  true,  in  sub- 
stance and  fact.''    Such  a  statement,  so  sworn  to,  is  not  a 
sufficient  affidavit  of  merits.     Such  affidavit  should  prefer- 
ably be  made  by  the  party.    If    made  by  the  attorney,  a 
valid  reason  why  it  is  not  made  by  the  party  should  be 
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stated.  The  affidavit  should  state  of  what  the  defense  con- 
sists, that  the  court  may  determine  whether  or  not  the  de- 
fense is  substantial  and  meritorious.  The  affidavit  before 
us  not  only  fails  to  set  forth  such  facts,  but,  tested  by  the 
more  liberal  rule  of  practice  in  force  in  some  jurisdictions, 
under  which  an  affidavit  of  merits  is  held  sufficient  which 
does  not  state  of  what  the  defense  consists,  it  falls  far  short 
of  the  essential  requirements  under  such  practice,  in  that 
it  does  not  state  what  officer  or  agent  on  behalf  of  the 
plaintiff  corporation  made  the  statement  of  its  case  to  coun- 
sel. It  does  not  state  that  the  party  has  a  good  and  sub- 
stantial defense  upon  the  merits,  nor  does  it  state  the  be- 
lief of  the  counsel  that  the  party  has  such  defense.  In  any 
aspect,  therefore,  the  affidavit  is  clearly  insufficient.  Ency. 
of  Plead.  &  Prac.  371;  Bernstein  v.  Brown,  23  Neb.  64,  36 
N.  W.  359;  Oriel  v.  Buckius,  114  Pa.  187,  6  Atl.  153;  StiUan 
v.  Rmkin,  40  Wis.  527;  Finger  v.  Vanclick,  36  Wis.  141; 
Hitchcock  V*  Herzer,  90  111.  543;  Bailey  v.  Taaffe,  29  Cal. 
422;  Bauer's  Co.  v.  OiUeran,  138  Cal.  352,  71  Pac.  445;  HoU 
land  Bank  v.  LiettaUen,  (Idaho)  53  Pac.  398;  Foster  v.  Mar- 
tin,  20  Tex.  119;  Treftz  v.  Btahl,  46  HL  App.  462,  18  L.  E. 
A.  500. 

In  the  absence  of  a  proper  affidavit  showing  that  the 
plaintiff's  defense  to  the  cross-complaint  was  substantial 
and  meritorious,  the  motion  for  a  new  trial  was  properly 
denied.  It  is  not  enough,  as  suggested  by  appellant's  coun- 
sel, that  we  have  the  pleading  of  the  plaintiff  before  us^ 
and  can  determine  therefrom  these  facts  for  ourselves.  In 
this  case  they  are  not  even  duly  verified,  nor  can  we  deter- 
mine from  them  whether  the  defense  is  meritorious.  From 
a  pleading  the  court  can  determine  whether  a  defense  is 
properly  pleaded,  but,  as  a  general  rule,  it  cannot  deter- 
mine whether  such  defense  is  in  fact  substantial  and  meri- 
torious. This  is  the  purpose  of  the  affidavit  of  merits. 
Such  affidavit,  in  proper  form,  should  be  required  by  a 
trial  court  before  setting  aside  a  judgment  regularly  ob- 
tained on  default;  and,  in  its  absence,  we  will  not  disturb 
a  ruling  of  such  court  denying  a  motion  to  set  aside  such 
judgment. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 
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[CSril  No.  851.    Filed  May  7,  1904.] 
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PBDEO  CHAROULBAU  and  ANGELINA  CHAROULEAU, 
PlaintifEs  and  AppeUants,  v.  SHIELDS  &  PSICB,  De- 
fendants and  Appellees. 

1.  AppXAL  and  I^KBOX  —  ASSIONMXNTB  OY  EbBOB  —  SuiTIGIXNOT  —  BbV. 

Stats.  Abiz.  1901,  pab.  1586,  and  Supbbmx  Goubt  Bulb  7,  Gon- 
STBUBD. — ^Under  paragraph  1586,  Eupra,  proTiding  that  the  brief  of 
appellant  "muflt  plainly  state  the  errors  complained  of  by  hixn," 
and  rule  7,  mtpra,  proTiding  that  assignments  of  errors  most  dis- 
tinctly specify  each  ground  of  error  relied  on,  general  and  indefinite 
assignments  of  error  are  insufficient,  and  will  not  be  considered. 

S.  SA1C3I— EVIDKN0B-H30MTUCT — ^FINDING— -Woii    NOT    BB    DISTUBBXD. — 

Where  findings  of  the  trial  court  are  based  upon  substantially 
conflicting  eyidence,  such  findings  will  not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  PinaL 
Fletcher  M.  Doan,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Griffin,  and  Owen  T.  Bouse,  for  Appellants. 

J.  E.  O'Connor,  for  Appellees. 

DAVIS,  J.— On  the  twelfth  day  of  July,  1902,  Pedro  Chsr 
rouleau  and  Angelina  Charouleau  brought  an  action  in  the 
district  court  of  Pinal  County  against  Frank  Shields  and  W. 
Y.  Price,  copartners  under  the  firm  name  of  Shields  &  Price, 
to  recover  an  alleged  indebtedness  of  four  hundred  and  forty 
dollars,  claimed  to  be  due  from  the  said  firm  upon  a  contract 
for  the  rent  of  the  plaintiffs'  farm  from  June  27,  1901,  to 
June  27,  1902.  The  defendants  answered,  denying  such 
contract  and  indebtedness,  and  the  trial  of  the  case  resulted 
in  a  verdict  and  judgment  for  the  defendants.  The  plain- 
tiffs filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  the  cause  is  presented  to  us  for  review  on  appeal. 
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There  is  objection  made  by  counsel  for  appellees  to  the 
consideration  of  the  assignment  of  errors  contained  in  the 
brief  of  appellants  on  the  ground  that  the  same  does  not 
conform  to  the  requirements  of  the  statute  and  the  rules  of 
the  court.  The  objection  is  well  founded,  as  the  errors  as- 
signed are  all  general  and  indefinite.  The  statute  requires 
that  the  brief  of  the  appellant  ''must  plainly  state  the  errors 
complained  of  by  him,  and  refer  to  the  page  or  pages  of  the 
record  wherein  the  error  is  alleged  by  him  to  exist.  It  shall 
also  contain  a  brief  statement  of  so  much  of  the  evidence  in 
the  case  as  is  relevant  to  the  error  alleged,  and  a  citation  of 
the  authorities  relied  on  to  support  the  allegation  of  error." 
Rev.  Stats.  Ariz.  1901,  par.  1586.  Rule  7  of  this  court, 
which  relates  to  assignments  of  error,  contains  these  pro- 
visions : — 

'*I.  All  assignments  of  errors  must  distinctly  specify 
each  ground  of  error  relied  upon,  and  the  particular  ruling 
complained  of.  If  the  particular  ruling  complained  of  has 
been  embodied  in  a  motion  for  a  new  trial  with  other  rulings, 
or  in  any  motion,  or  in  a  bill  of  exceptions,  or  in  a  state- 
ment of  facts,  or  otherwise  in  the  record,  it  must  never- 
theless be  referred  to  in  the  assignment  of  errors,  or  it 
will  be  deemed  to  be  waived. 

"n.  If  the  assignment  of  error  be,  that  the  court  over- 
ruled a  motion  for  a  new  trial,  and  the  motion  is  based  upon 
more  than  one  ground,  the  same  will  not  be  considered  as 
distinct  and  specific  by  this  court,  unless  each  ground  is 
separately  and  distinctly  stated  in  the  assignment  of  errors. 

*'in.  An  objection  to  the  ruling  or  action  of  the  court 
below,  will  be  deemed  waived  in  this  court,  unless  it  has 
been  assigned  as  error,  in  the  manner  above  provided. 

"IV.  If  the  assignment  of  error  be  to  the  giving  of  in- 
structions to  the  jury  by  the  lower  court,  the  appellant 
must  state  wherein  the  instruction  complained  of  is  erro- 
neous in  its  statement  of  the  law  applicable  to  the  case  or 
to  any  particular  fact  or  facts  thereof. 

**V.  If  the  refusal  to  give  an  instruction  asked  for  by 
the  appellant  in  the  court  below,  be  assigned  as  error,  the 
assignment  must  state  the  applicability  of  such  instruction 
to  the  fact  or  facts  of  the  case."  Rules  of  supreme  court, 
8  Ariz,  xi,  71  Pac.  viii. 
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The  object  of  these  provisions,  as  we  have  had  occasion 
to  say  before,  is  the  designation  of  specified  errors,  in  order 
that  the  court  and  opposite  counsel  may  be  clearly  informed 
of  whatever  particular  ruling  or  action  below  is  relied  upon 
for  the  reversal  or  modification  of  the  judgment.  A  proper 
observance  of  the  statute  and  rules  relating  to  assignments 
of  error  is  so  essential  to  the  preservation  and  protection 
of  the  rights  of  litigants  before  this  court  that  their  plain 
requirements  are  again  brought  to  the  notice  of  the  bar. 

The  record  before  us  discloses  a  state  of  facts  substan- 
tially as  follows:  That  on  June  27,  1899,  the  Charouleaus 
had  executed  in  writing  a  lease  of  their  farm  to  one  Ven- 
tura Larona  for  the  term  of  three  years  from  said  date, 
at  a  rental  of  four  hundred  and  fifty  dollars  per  annum. 
They  also  made  a  loan  of  money  to  Larona  for  the  construc- 
tion of  a  ditch  upon  the  land,  which  he  agreed  to  repay  them 
with  interest.  In  the  second  year  of  the  lease  term  W.  Y. 
Price,  one  of  the  appellees,  made  advances  of  money  to 
Larona  to  carry  him  through  the  cropping  season,  and  took 
a  mortgage  on  his  growing  crops  to  secure  the  payment 
thereof.  Later  in  the  same  year  the  Charouleaus  com- 
menced a  suit  in  the  district  court  to  recover  from  Larona 
the  amount  then  owing  from  him  as  rent  and  borrowed 
money,  and  caused  an  attachment .  to  be  levied  upon  a 
quantity  of  grain  and  hay.  Price  was  made  a  defendant  to 
the  suit  as  one  claiming  an  interest  in  the  property.  He 
subsequently  satisfied  the  Charouleau  claim  against  Larona 
by  the  payment  of  the  sum  of  $756.49  in  full  thereof,  and 
the  suit  was  dismissed  without  going  to  judgment.  It  was 
in  connection  with  that  settlement  that  the  appellants,  on 
the  trial  of  this  case,  endeavored  to  prove  a  transfer  of 
the  lease  from  Larona  to  the  appellees  for  the  last  year 
of  the  term,  and  an  agreement  on  the  part  of  the  latter  to 
pay  the  appellants  the  rent  for  that  year.  There  was  no 
attempt  made  to  prove  any  written  assignment  of  the  lease 
by  Larona,  and  it  was  conceded  by  the  appellants  that  the 
agreement  fixing  the  liability  of  the  appellees,  for  which 
they  were  contending,  rested  solely  in  parol.  The  evidence 
presented  showed  that  Larona  had  continued  in  the  occu- 
pancy of  the  premises  during  the  entire  third  year.  If  it 
can  be  justly  claimed  that  there  was  evidence  tending  to 
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establish  a  transfer  of  the  lease,  or  any  agreement  which 
would  bind  the  appellees  to  pay  rent  to  the  appellants 
for  the  year  in  question,  it  is  sufficient  to  say  that  there  was 
a  substantial  conflict  in  the  evidence  upon  each  of  these 
points,  which  prevents  this  court  from  now  disturbing  tho 
finding  thereon. 

The  face  of  the  record  discloses  to  us  no  reversible  error, 
und  the  judgment  appealed  from  will  be  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[Civil  Ko.  841.    Filed  Oetober  29,  1904.] 
[78  Pao.  867.] 

ROBERT  PRINQLE,  Defendant  and  Appellant,  t.  FRANK 

M.  KING,  Plaintiff  and  Appellee. 

L  TsxAir— EviDXNoa — ^Exclusion — Motion  to  Stukx  Out — ^Nicbssitt 
Fob. — ^Where  plaintiff  sues  on  two  counts,  and  after  hif  evidenee 
is  dosed  elects  as  to  the  count  on  which  to  go  to  the  jury,  in  order 
to  effect  the  ezclnsion  from  the  jury  of  evidenee  material  onlj  to 
the  abandoned  count,  or  to  avail  himself  of  an  adrerse  ruling 
thereon,  defendant  should  have  moyed  to  strike  such  eyidenoe  from 
the  record  following  plaintiff's  election. 

2.  EviDKNOB— WamKH  iNsisuiasNT — ^Explanation  by  Pabol. — ^Plain- 
tiff, a  broker,  suing  for  compensation  for  services  in  making  a  sale, 
introduced  a  memorandum  of  terms  of  sale  containing  a  phrase, 
''Will  give  5  dajs  to  accept  above  deaL"  Defendant  contended 
the  memorandum  represented  a  new  agreement  made  between  the 
parties  on  April  28,  1902,  definite  and  certain  in  its  terms,  wherel^ 
plaintiff  was  given  an  option  to  purchase  defendant's  property  at 
anj  time  within  five  days  from  the  date  thereof,  and  that  this 
agreement  superseded  all  previous  contracts,  and  that  as  plaintiff 
had  not  purchased  the  property  himself  nor  produced  a  purchaser 
within  the  five  days  he  could  have  no  claim  against  the  defendant. 
Plaintiff  claimed  that  he  had  been  commissioned  to  sell  the  property 
prior  to  the  making  of  this  memorandum;  that  the  terms  had  been 
modified  several  times;  that  the  memorandum  was  but  one  such 
modification;  and  that  the  time  restriction  therein  merely  related 
to  the  particular  terms  of  sale  therein  contained,  but  did  not  limit 
the  plaintiff's  right  to  present  a  purchaser.  Held,  that  the  court 
committed  no  error  in  admitting  parol  evidence  to  explain  the 
memorandum. 
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S.  Appxal  akd  £^uu»— iNSTBUcnoNs — ^Ebbob  in — Must  Bb  Ubobd  upon 
Motion  vob  Nxw  Tbial. — ^Error  in  an  insimetion  which  might  have 
been  good  ground  for  a  new  trial  below  will  not  be  reviewed  on 
appeal,  unlesi  the  same  shall  have  first  been  presented  to  soeh  court 
bj  motion  for  a  new  trial. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Qila.  Ed- 
ward Kent,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

E.  J.  Edwards^  and  J.  S.  Sniffen,  for  Appellant. 

George  J.  Stoneman,  for  Appellee. 

DAVIS,  J. — ^The  appellee,  Frank  M.  King,  brought  an 
action  in  the  court  below  against  Robert  Pringle  to  recover 
the  sum  of  six  thousand  dollars,  which  he  claimed  to  be  due 
him  for  services,  as  broker,  in  effecting  the  sale  of  certain 
property  of  the  defendant,  consisting  of  ranches,  horses, 
and  cattle.  The  complaint  contained  two  counts,  in  the 
first  of  which  it  was  alleged  that  ''the  defendant  agreed 
with  the  plaintiff  that  plaintiff  should  have  the  right,  power, 
and  authority  to  negotiate  and  sell  the  said  ranches,  horses, 
and  cattle  for  such  price  as  the  plaintiff  might  be  able  to 
effect,  and  that  the  plaintiff  was  authorized  to  sell  the  said 
prox>erty  for  any  price  in  excess  of  fifty  thousand  dollars, 
and  the  defendant  agreed  that  the  plaintiff  should  have  and 
receive  £rom  him,  as  compensation  for  negotiating  such  sale, 
such  sum  of  money  as  the  said  property  should  be  sold  for 
above  said  sum  of  fifty  thousand  dollars;  that  thereafter, 
between  the  months  of  January,  1902,  and  May  19,  1902,  he 
found  purchasers  for  said  property,  viz.,  W.  A.  and  A.  L. 
Hobson  and  Jos.  E.  Wise,  to  whom  the  defendant  sold  the 
said  property,  as  a  result  of  the  negotiations  of  plaintiff  as 
aforesaid,  for  the  sum  of  fifty-six  thousand  dollars,  which 
said  sum  the  defendant  received  as  the  proceeds  of  the  sale 
thereof;  whereby  the  said  defendant  became  liable  to  the 
plaintiff  in  the  sum  of  six  thousand  dollars."  The  second 
eount  alleged  that  ''the  plaintiff  and  defendant  contracted 
together  that  the  said  plaintiff  should  negotiate  and  sell 
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the  said  property,  and  that,  in  event  the  same  should  be  sold, 
the  defendant  agreed  to  pay  to  the  plaintiff,  as  a  broker, 
for  selling  the  same,  such  sxim  of  money  as  his  services  were 
reasonably  worth,  and  the  usual  compensation  to  brokers 
in  such  transactions;  that  plaintiff  .  .  .  furnished  and  pro- 
duced  to  the  defendant  a  buyer  for  the  said  property,  and 
the  said  property  was  sold  to  W.  A.  and  A.  L.  Hobson  and 
Jos.  E.  Wise,  and  the  said  defendant  received  as  the  pur- 
chase price  for  said  property  the  sum  of  fifty-six  thousand 
dollars;  that  thereby,  then  and  there,  the  said  defendant 
became  liable  to  plaintiff  for  his  compensation  as  broker 
as  aforesaid  the  usual  percentage  for  such  transactions  and 
the  amount  which  plaintiff's  services  were  reasonably  worth; 
and  that  said  services  so  rendered  as  aforesaid  were  worth 
the  amount  of  six  thousand  dollars."    The  answer  was  a 
general  denial  of  the  allegations  of  the  complaint.     The 
cause  was  tried  before  a  jury.    At  the  close  of  his  evidence, 
the  plaintiff  elected  to  rely  upon  the  quantum  meruit  count 
of  his  complaint,  and  the  trial  thenceforth  proceeded  upon 
that  basis.     The  jury  returned  a  verdict  in  the  plaintiff's 
favor  for  the  sum  of  twenty-five  hundred  doUars,  and  the 
court  entered  a  judgment  in  accordance  with  the  verdict. 
From  this  judgment  the  defendant  appeals. 

It  is  claimed  that  the  trial  court  erred  in  the  admission 
of  evidence  offered  by  the  plaintiff  over  the  defendant's 
objection,  and  several  specifications  are  made.  The  court 
followed  the  rule  laid  down  in  Willard  v.  Carrigan,  8  Ariz. 
70,  68  Pac.  538,  and  did  not  require  the  plaintiff  to  elect  in 
advance,  upon  which  of  the  two  counts  contained  in  the 
complaint  he  would  proceed,  and  it  thus  occurred  that  some 
evidence  was  introduced  which  properly  tended  to  support 
one  count,  but  which  was  irrelevant  and  immaterial  to 
the  other.  In  order  to  effect  the  exclusion  of  such  evidence 
from  the  jury,  or  to  avail  himself  of  an  adverse  ruling 
thereon,  there  should  have  been  a  motion  by  the  defendant 
to  strike  it  out,  following  the  plaintiff's  election  of  the 
count  upon  which  he  would  rely.  No  such  motion  was 
made,  however.  A  copy  of  a  certain  letter  which  the  plain- 
tiff testified  to  having  received  from  the  defendant  dur- 
ing the  period  of  his  alleged  agency  was  admitted,  over  an 
objection  that  a  sufficient  foundation  had  not  been  laid  for 
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the  introduction  of  the  secondary  evidence.  As  to  this 
point,  however,  the  record  satisfies  us  that  the  copy  was 
properly  admitted,  and  it  is  noteworthy  that  the  defendant, 
when  on  the  witness-stand,  made  no  attempt  to  deny  the 
authenticity  of  the  letter.  A  certain  exhibit  was  introduced 
in  evidence  by  the  plaintiff,  which  was  in  the  words  and 
figures  following,  to  wit : — 

Pay  $50,000. 

$10,000  down  in  cash,  bal.  in  six  months. 
Turn  in  to  Pringle  mon^y  on  cfiittle  sold  or  shipped  as 
follows : 

1  yr.  steers $13 

2  ''        "  $16 

3  "       *'  $19 

1  '*     heifers $11 

2  "       " $12 

Cows  3  &  up $13 

Bulls $10 

Cows  &  calves $19 

''Will  give  five  days  to  accept  above  deal. 


if 


ti 


Globe  4-28-02.  Robert  Pbingmj.'' 


This  memorandum  had  been  given  to  the  plaintiff  by  the 
defendant  during  a  conference  which  they  had  at  Olobe  on 
April  28, 1902.  Previous  to  that  time,  as  the  evidence  shows, 
the  plaintiff,  under  authority  from  the  defendant,  had  been 
exerting  himself  to  find  a  purchaser  for  the  property  re- 
ferred to  in  the  complaint,  upon  other  terms  of  sale  than 
those  indicated  in  this  memorandum.  He  had  been  in  nego- 
tiation, among  others,  with  W.  A.  Hobson  and  A.  L.  Hob- 
son,  residents  of  Ventura  County,  California.  He  had  been 
the  first  to  bring  the  property  to  the  notice  of  the  Hobsons, 
and  had  induced  them  to  visit  and  examine  the  same,  ac- 
companying them  on  the  trip.  This  was  late  in  March  or 
early  in  April  of  1902.  No  immediate  sale  resulted  from 
this  visit  for  the  reason  that  a  satisfactory  price  and  terms 
could  not  be  agreed  upon.  After  the  conference  which  plain- 
tiff and  defendant  had  on  the  twenty-eighth  day  of  April, 
when  a  modification  was  made  in  the  terms  of  sale,  the 
plaintiff  reopened  negotiations  with  the  Hobsons,  and  again 
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interested  them  in  the  property.  Through  their  associate, 
Jos.  E.  Wise,  they  took  up  the  matter  personally  with  plain- 
tiff, but,  a  question  having  arisen  as  to  the  latter 's  authority 
to  longer  represent  the  owner,  they  subsequently  conducted 
negotiations  directly  with  the  defendant,  which  terminated 
in  the  purchase  of  the  property  by  the  Hobsons  and  Wise 
on  May  19,  1902,  at  the  price  of  fifty-six  thousand  dollars. 
The  court  admitted  extrinsic  evidence  to  explain  the  pur- 
pose of  the  foregoing  memorandum  and  the  meaning  of  the 
phrase,  ''Will  give  5  days  to  accept  the  above  deal,"  as  used 
therein.  This  was  done  over  the  defendant's  objection  that 
such  evidence  would  tend  to  vary  the  terms  of  a  written  In- 
strument. The  defendant  was  contending  that  the  memoran- 
dum represented  a  new  agreement  made  between  the  par- 
ties on  April  28, 1902,  definite  and  certain  in  its  terms,  where- 
by the  plaintiff  was  given  an  option  to  purchase  the  def end- 
ant 's  property  at  any  time  within  five  days  from  the  date 
thereof,  and  that  this  agreement  superseded  all  previous 
contracts  under  which  the  plaintiff  had  been  endeavoring  to 
negotiate  a  sale  of  said  property;  that,  as  plaintiff  had  not 
purchased  the  property  himself  nor  produced  a  purchaser 
within  the  time  limit  prescribed,  he  could  have  no  claim 
against  the  defendant.  The  plaintiff,  on  the  other  hand, 
was  proceeding  upon  the  theory  that  he  had  been  commis- 
sioned by  the  defendant  in  January,  1902,  to  sell  the  prop- 
erty referred  to,  and  that  thereafter,  from  time  to  time,  by 
means  of  letters,  telegrams,  and  personal  conversations,  the 
terms  upon  which  the  sale  might  be  effected  had  been  modi- 
fied; that  the  memorandum  given  to  the  plaintiff  on  April 
twenty-eighth  was  but  such  a  modification,  and  was  intended 
for  plaintiff's  use  as  a  new  basis  of  sale;  that  the  time  re- 
striction therein  mentioned  limited  the  continuance  of  the 
specified  terms  of  sale,  but  was  not  intended  to  be  a  limita- 
tion upon  the  plaintiff's  right  to  present  a  purchaser  at 
any  time  willing  to  buy  at  a  price  and  upon  terms  satisfac- 
tory to  the  defendant.  Under  the  circumstances  of  the  case 
we  think  it  plain  that  the  court  committed  no  error  in  ad- 
mitting parol  evidence  to  explain  the  memorandum,  but 
that  the  same  was  necessary  for  the  ascertainment  of  the 
nature  of  the  contract  existing  between  the  parties.  We 
have  also  examined  the  rulings  of  the  court  in  connection 
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with  the  admission  of  the  testimony  of  the  witnesses  Jos.  E. 
Wise,  J.  H.  Thompson,  W.  A.  Hobson,  and  A.  L.  Hobson, 
and  fail  to  discern  therefrom  wherein  there  was  prejudicial 
error. 

It  is  sought  to  predicate  error  upon  one  of  the  instructions 
which  was  given  to  the  jury  at  the  request  of  the  plaintiff. 
Upon  referring  to  the  motion  for  a  new  trial  in  the  case,  we 
find  that  it  was  not  urged  as  one  of  the  grounds  thereof 
that  the  court  had  erred  in  its  charge  to  the  jury.  It  is  a 
rule  of  this  court,  frequently  reiterated,  that  it  will  not  re- 
view any  alleged  error  which  might  have  been  good  ground 
for  a  new  trial  in  the  court  below,  unless  the  same  shall 
have  first  been  presented  to  such  court  by  motion  for  a  new 
trial.  PutTtam  v.  Putnam,  3  Ariz.  182,  24  Pac.  320;  Richards 
V.  Oreen,  3  Ariz.  227,  32  Pac.  266 ;  Svea  Insurance  Co.  v.  Mc- 
Farland,  7  Ariz.  131,  60  Pac.  936 ;  NewhaU  v.  Porter,  7  Ariz. 
160,  62  Pac.  689. 

We  believe  that  the  verdict  and  judgment  in  this  case  are 
fairly  supported  by  the  evidence,  and  the  facts  are  there- 
fore not  subject  to  our  review.  Upon  the  whole  record  we 
find  no  reversible  error,  and  the  judgment  of  the  district 
eourt  is  afSrmed. 

SLOAN,  J^  and  DOAN,  J.,  concur. 


[GivU  No.  859.    FUed  October  29,  1904.] 
[78  Pac.  367.] 

MAETIN  BUGGELN,  Plaintiff,  v.  B.  M.  DOB,  as  District 
Attorney  of  County  of  GoconinOy  Territory  of  Arizonai 
Defendant 

1.  MANDAiras — ^PiTmoN — SuirxcnsNCY — Quo  Wamianto.  r— Since  it  is 
only  mandatory  upon  the  district  attorney  to  institute  quo  warranto 
proceedings  "when  he  has  reason  to  believe  that  an  office  or  fran- 
chise is  being  usarped,  intruded  into,  or  unlawfully  held  or  exer- 
cised," a  petition  for  mandamiu  to  require  the  district  attorney  to 
IX  Arts.— 6 
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institute  such  proeeedings  must  allege  facts  to  clearlj  show  that  his 
refusal  has  been  an  arbitrary  aet  and  not  a  mi  stake  of  judgment. 

Kent,  C.  J.,  dissenting. 

ORIGINAL  APPLICATION  for  Writ  of  Mandamtui. 

The  facts  are  Ettated  in  the  opinion. 

T.  J.  Norton,  and  U.  T.  Clotfelter,  for  Petitioner. 

The  demurrer  to  the  petition  should  be  overruled  because : 
1.  Upon  the  facts  alleged  a  positive  duty  was  imposed 
upon  defendant  which  he  failed  to  discharge;  and  2.  Even 
if  a  positive  duty  was  not  imposed,  still  defendant  was  guilty 
of  such  an  abuse  of  discretion  that  this  court  can  properly 
direct  the  issuance  of  the  writ  prayed. 


Upon  the  facts  alleged  a  positive  duty  was  imposed  upon  de- 
fendant  which  he  failed  to  discharge. 
Defendant's  argument  in  support  of  his  demurrer  to  the 
petition  is  that  by  virtue  of  the  terms  of  section  3794  of  the 
Revised  Statutes  of  Arizona  he  is  clothed  with  the  right 
to  exercise  a  discretion  and  a  quasi-judicial  function;  that 
in  refusing  to  institute  the  proceeding  requested  by  plaintiff 
he  (defendant)  has  acted,  and  therefore  this  court  has  no 
right  to  issue  a  writ  of  mandate  to  compel  him  to  exercise 
such  discretion  and  judicial  function  in  a  manner  other 
than  he  has  exercised  it. 

Defendant  had  neither  the  right  to  exercise  a  discretion  nor 
a  judicial  function. 

If,  upon  the  facts  stated  in  the  petition,  a  duty  was  im- 
posed upon  defendant  by  virtue  of  the  terms  of  section  3794 
of  the  Revised  Statutes  of  Arizona,  it  follows  as  a  proposition 
of  law  that  defendant's  assumption,  that  in  refusing  to  in- 
stitute quo  warranto  proceedings  he  exercised  a  discretion 
and  a  quasi- judicial  function,  is  erroneous.  Being  errone- 
ous, his  whole  argument  must  fail. 

"An  action  may  be  brought  by  the  district  attorney,  in 
the  name  of  the  territory,  upon  his  own  information  or 
upon  the  verified  complaint  of  any  person,  in  the  district 
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court  sitting  for  the  comity  for  which  he  is  district  attor- 
ney, against  any  person  who  usurps,  intrudes  into,  or  who 
unlawfully  holds  or  exercises  any  public  office  or  any  fran- 
chise within  said  county;  and  it  is  his  duty  to  bring  the 
action  whenever  he  has  reason  to  believe  that  any  such 
office  or  franchise  is  being  usurped,  intruded  into  or  unlaw- 
fully held  or  exercised:  Provided,  that  any  person  claim- 
ing such  office  or  franchise  may  bring  such  action  in  his 
own  name  by  first  applying  for  and  obtaining  his  leave 
of  said  court  so  to  do:  And  provided,  further,  that  if  the 
office  be  a  territorial  office,  the  attorney-general  of  the  ter- 
ritory shall  have  like  power  herein  vested  in  district  at- 
torneys." Rev.  Stats.  Ariz.  1901,  sec.  3794. 
^^May"  in  this  section  means  ''must." 

In  the  case  of  Mason  v.  Pearson,  9  How.  248,  13  L.  Ed.  125, 
130,  it  is  said:  ''The  only  plausible  argument  which  re- 
mains to  be  considered  against  the  design  to  make  this 
power  to  sell  only  enough  to  pay  all  the  taxes  mandatory, 
as  it  had  before  been  construed  by  this  court,  rests  on  the 
supposed  incorrectne!SS  of  the  general  rule  of  construc- 
tion, as  applied  to  the  facts  here,  which  holds  the  expres- 
sion 'may'  sell,  or  'it  is  lawful'  to  sell,  in  a  particular  way, 
to  be  imperative.  But  if  we  look  to  the  true  test  of  the 
principle  involved  in  the  question,  no  great  doubt  can  re- 
main. This  general  rule  may  seldom  be  correct,  in  a  pop- 
ular sense,  as  to  such  words  when  used  in  contracts  and 
private  affairs.  But  under  the  circumstances  existing  here, 
it  is  founded  on  sound  principles  and  numerous  precedents. 
The  form  of  expression  adopted  here,  it  must  be  remem- 
bered, is  employed  in  laws,  and  not  in  contracts,  and  of 
course,  if  a  well-established  construction  had  been  before 
given  to  it  in  laws  by  the  courts  under  certain  circum- 
stances, it  must  be  presumed  to  have  been  well  known,  and 
intended  here  under  like  circumstances.  What  are  these 
circumstances  f  Whenever  it  is  provided  that  a  corporation 
or  officer  'may'  act  in  a  certain  way,  or  it  'shall  be  lawful' 
for  them  to  act  in  a  certain  way,  it  may  be  insisted  on  as  a 
duty  for  them  to  act  so,  if  the  matter,  as  here,  is  devolved 
on  a  public  officer,  and  relates  to  the  public  or  third  per- 
sons. Thus,  in  Rex  and  Regina  v.  Barlow,  (2  Salk.  609), 
'Where  a  statute  directs  the  doing  of  a  thing  for  the  sake  of 


84  BuGGBLN  V.  Dob.  [9  Ariz. 

justice  or  the  public  good,  the  word  "may"  is  the  same 
as  the  word  'shall';  thus  23  Hen.  YI  says  the  sheriff  may  take 
bail ;  this  is  construed  he  shall,  for  he  is  compellable  so  to  do. ' 
(Garth.  293.)  On  this,  see  further  The  King  v.  The  Inhab- 
Hants  of  Derby,  Skin.  370;  BlackweWs  case,  1  Vem.  152-154; 
2  Chit.  251;  Dwarris  on  Statutes,  712;  Newburg  T.  Co.  ▼. 
MUler,  5  Johns.  Ch.  113,  9  Am.  Dec.  274 ;  City  of  New  York  ▼. 
Furze,  3  Hill,  612,  614;  Minor  v.  The  Mechanics'  Bank,  1  Pet 
64,  7  L.  Ed.  47.  Without  going  into  more  details,  these  cases 
f uUy  sustain  the  doctrine,  that  what  a  public  corporation  or 
officer  is  empowered  to  do  for  others,  and  it  is  beneficial  to  them 
to  have  done,  the  law  holds  he  ought  to  do.  The  power  is  con- 
ferred for  their  benefit,  not  his;  and  the  intent  of  the  legis- 
lature,  which  is  the  test  in  these  cases,  seems  under  such  cir- 
cumstances to  have  been  'to  impose  a  positive  and  absolute 
duty.'  " 

In  the  case  of  Board  of  Supervisors  v.  United  States  ex  rel. 
State  Bank,  4  Wall.  435,  18  L.  Ed.  419,  422,  423,  the  court 
said:  "The  important  question  in  the  case  is,  whether  the  re- 
spondents are  compellable  to  levy  and  collect,  by  taxation,  the 
amount  specified  in  the  order  of  the  court  below.  The  writ 
if  issued,  must  conform  to  the  order.  The  court  below  pro- 
ceeded upon  the  act  of  February  16th,  1863.  We  have  not 
found  it  necessary  to  consider  any  of  the  other  acts  referred 
to  in  the  briefs.  That  act  declares  that  'the  board  of  super- 
visors under  township  organization,  in  such  counties  as  may 
be  owing  debts  which  their  current  revenue,  under  existing 
laws,  is  not  sufficient  to  pay,  may,  if  deemed  advisable,  levy 
a  special  tax,  not  to  exceed  in  any  one  year  one  per  cent  upon 
the  taxable  property  of  any  such  county,  to  be  assessed  and 
collected  in  the  same  manner  and  at  the  same  time  and  rate 
of  compensation  as  other  county  taxes,  and  when  collected 
to  be  kept  as  a  separate  fund,  in  the  county  treasury,  and  to 
be  expended  under  the  direction  of  the  said  county  court 
or  board  of  supervisors,  as  the  case  may  be,  in  liquidation  of 
such  indebtedness.'  The  counsel  for  the  respondent  insists, 
with  zeal  and  ability,  that  the  authority  thus  given  involves 
no  duty;  that  it  depends  for  its  exercise  wholly  upon  the 
judgment  of  the  supervisors ;  and  that  judicial  action  cannot 
control  the  discretion  with  which  the  statute  has  clothed  them.- 
We  cannot  concur  in  this  view  of  the  subject.    Great  stress 
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is  laid  by  the  learned  counsel  upon  the  language,  'may,  if 
deemed  advisable/  which  accompanies  the  grant  of  power,  and, 
as  he  contends,  qualifies  it  to  the  extent  assumed  in  his  argU' 
ment.  In  King  v.  Inhah.  of  Derby,  Skin.  370,  there  was  an 
indictment  against  'divers  inhabitants'  for  refusing  to  meet 
and  make  a  rate  to  pay  'the  constables'  tax.'  The  defendants 
moved  to  quash  the  indictment,  'because  they  are  not  com- 
pellable, but  the  statute  only  says  that  they  may,  so  that  they 
have  their  election,  and  no  coercion  shall  be."  The  court  held 
that  'may,'  in  the  case  of  a  public  ofScer,  is  tantamount  to 
'shall,'  and  if  he  does  not  do  it,  he  shall  be  punished  upon  an 
information,  and  though  he  may  be  commanded  by  a  writ,  this 
is  but  an  aggravation  of  his  contempt.  In  Bex  and  Begina 
V.  Barlow,  2  Salk.  609,  there  was  an  indictment  upon  the 
same  statute,  and  the  same  objection  was  taken.  The  court 
said:  'When  a  statute  directs  the  doing  of  a  thing  f6r  the 
sake  of  justice  or  the  public  good,  the  word  may  is  the  same 
as  the  word  shall:  thus,  23  Hen.  VI  says  "the  sheriff  may  take 
bail."  This  is  construed  he  shall,  for  he  is  compellable  to  do 
so. '  These  are  the  earliest  and  the  leading  cases  upon  the  sub- 
ject. They  have  been  followed  in  numerous  English  and 
American  adjudications.  The  rule  they  lay  down  is  the  set- 
tled law  of  both  countries.  In  Mayor  of  New  York  v.  Furze, 
3  Hill,  614,  and  in  Mason  v.  Fearson,  9  How.  248,  13  L.  Ed. 
125,  the  words  'it  shall  be  lawful'  were  held  also  to  be  mandar 
tory.  See  Attorney  General  v.  Lock,  3  Atk.  164;  BlackweWs 
case,  1  Vem.  152 ;  Dwarris  on  Statutes,  712 ;  Malcolm  v.  Bog- 
ers,  5  Cow.  188, 15  Am.  Dec.  464;  Newburg  T,  Co,  v.  Miller,  5 
Johns.  Ch.  113,  9  Am.  Dec.  274 ;  Js.  of  Clark  Co,  Ct,  v.  T,  Co., 
11  B.  Mon.  143 ;  Minor  v.  Mech.  Bank,  1  Pet  64,  7  L.  Ed.  47 ; 
Com,  V.  Johnson,  2  Binn.  275 ;  Virginia  v.  Justices,  2  Va.  Cas. 
9 ;  State  V.  Chase,  5  Ohio  St.  528 ;  Coy  v.  Lyons,  17  Iowa,  1,  85 
Am.  Dec.  539.  The  conclusion  to  be  deduced  from  the  authori- 
ties is,  that  where  power  is  given  to  public  officers,  in  the  lan- 
guage of  the  act  before  us,  or  in  equivalent  language — ^when- 
ever the  public  interest  or  individual  rights  call  for  its  exer- 
cise— ^the  language  used,  though  permissive  in  form,  is  in  fact 
peremptory.  What  they  are  empowered  to  do  for  a  third  per- 
son the  law  requires  shall  be  done.  The  power  is  given,  not 
for  their  benefit,  but  for  his.  It  is  placed  with  the  depositary 
to  meet  the  demands  of  right,  and  to  prevent  a  failure  of  jus- 
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tice.  It  is  given  as  a  remedy  to  those  entitled  to  invoke  its 
aid,  and  who  would  otherwise  be  remediless.  In  all  such  cases 
it  is  held  that  the  intent  of  the  legislature,  which  is  the  test, 
was  not  to  devolve  a  mere  discretion,  but  to  impose  'a  positive 
and  absolute  duty.'  The  line  which  separates  this  class  of 
cases  from  those  which  involve  the  exercise  of  a  discretion, 
judicial  in  its  nature,  which  courts  cannot  control,  is 
too  obvious  to  require  the  latter  category.  People  v.  Superior 
Court,  5  Wend.  125 ;  s.  c.  10  Wend.  289 ;  People  v.  Vermilyea, 
7  Cow.  398 ;  Hull  v.  Supervisors,  19  Johns.  260,  10  Am.  Dec. 
223.  The  circuit  court  properly  awarded  a  peremptory  writ 
of  mandamtLS.  We  find  no  error  in  the  record.  The  judg- 
ment below  is  affirmed." 

In  the  case  of  Ciiyof  Oalena  v.  United  States  ex  rel.  Henry 
Amy,  5  Wall.  705,  18  L.  Ed.  560,  561,  562,  the  court  said: 
**The  fourth  section  of  the  act  of  1852  declares  that  the  city 
council,  if  they  believe  the  public  good  and  the  best  interests 
of  the  city  require  it,  may  levy  and  collect  an  annual  tax  of 
not  exceeding  one  per  cent  and  that  the  amount  thus  collected 
shall  be  kept  separate ;  and  that  annually,  on  the  1st  of  Janu- 
ary, it  shall  be  paid  over  pro  rata  upon  the  funded  debt  of 
the  city,  that  may  be  presented  by  the  holders ;  and  that  this 
section  shall  continue  in  force  until  the  principal  and  interest 
of  the  indebtedness  is  fully  paid.  This  power  has  not  been  ex- 
ercised by  the  city  authorities,  and  they  have  made  no  other 
provision  for  liquidating  the  debts  due  to  the  relator.  They 
have  no  other  means  of  payment,  in  possession  or  prospect. 
Under  such  circumstances,  the  discretion  thus  given  cannot, 
consistently  with  the  rules  of  law,  be  resolved  in  the  negative. 
The  rights  of  the  creditor  and  the  ends  of  justice  demand  that 
it  should  be  exercised  in  favor  of  affirmative  action,  and  the 
law  requires  it.  In  such  cases  the  power  is  in  the.  nature  of 
a  trust  for  his  benefit,  and  it  was  the  plain  duty  of  the  court 
below  to  give  him  the  remedy,  for  which  he  asked,  by  award- 
ing a  peremptory  writ  to  compel  the  imposition  of  the  tax, 
as  was  done.  These  principles  were  fully  considered  in 
Supervisors  v.  United  States,  4  WaU.  435,  18  L.  Ed.  419, 
.  .  .  and  it  is  sufficient  to  refer  to  that  case  for  a  fuller  expo- 
sition of  our  views  upon  the  subject.  The  return  of  the 
re«?roTi dents  showed  no  sufficient  reason  why  a  peremptory 
writ  of  mandamus  should  not  issue,  as  was  ordered." 
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In  the  case  of  United  States  ex  rel.  Seigel  v.  Thoman,  156 
U.  S.  319,  39  L.  Ed.  450,  452,  15  Sup.  Ct.  378,  it  is  said: 
''It  is  a  familiar  doctrine  that  where  a  statute  confers  a 
power  to  be  exercised  for  the  benefit  of  the  public  or  of  a 
private  person,  the  word  'may'  is  often  treated  as  imposing 
a  duty  rather  than  conferring  a  discretion.  Mason  v.  Fearson, 
50  U.  S.  (9  How.)  248,  13  L.  Ed.  125;  Washington  v.  Pratt, 
21  U.  S.  (8  Wheat.)  687,  5  L.  Ed.  716;  Rock  Island  C aunty 
Suprs.  V.  United  States,  71  U.  S.  (4  WaU.)  435,  18  L.  Ed. 
419.  This  rule  of  construction  is,  however,  by  no  means 
invariable.  Its  application  depends  on  the  context  of  the 
statute,  and  on  whether  it  is  fairly  to  be  presumed  that  it 
was  the  intention  of  the  legislature  to  confer  a  discretionaiy 
power  or  to  impose  an  imperative  duty.  Minor  v.  Mechanics' 
Bank  of  Alexandria,  26  U.  S.  (1  Pet.)  46,  7  L.  Ed.  47; 
Binney  v.  Chesapeake  etc.  Canal  Co.,  33  U.  S.  (8  Pet.)  201, 
8  L,  Ed.  917;  Thompson  v.  Roe,  63  U.  S.  (22  How.)  422,  16 
L.  Ed.  387.  In  Minor  v.  Mechanics'  Bank  of  Alexandria, 
Mr.  Justice  Story,  delivering  the  opinion  of  the  court,  said: 
'The  argument  of  the  defendants  is  that  "may"  in  this  section 
means  "must";  and  reliance  is  placed  upon  a  well-known  rule, 
in  the  construction  of  public  statutes,  where  the  word  "may" 
is  often  construed  as  imperative.  Without  question  such  a 
construction  is  proper  in  all  cases  where  the  legislature  means 
to  impose  a  positive  and  absolute  duty,  and  not  merely  to 
give  a  discretionary  power.  But  no  general  rule  can  be  laid 
down  upon  this  subject,  further  than  that  that  exposition 
ought  to  be  adopted  in  this  as  in  other  cases,  which  carries 
into  effect  the  true  intent  and  object  of  the  legislature  in 
the  enactment.  The  ordinary  meaning  of  the  language  must 
be  presumed  to  be  intended  unless  it  would  manifestly  defeat 
the  object  of  the  provisions.'  In  Thompson  v.  Roe,  supra,  this 
court,  speaking  through  Mr.  Justice  Grier,  observed:  'It  is 
only  where  it  is  necessary  to  give  effect  to  the  clear  policy  and 
intention  of  the  legislature  that  such  a  liberty  can  be  taken 
with  the  plain  words  of  the  statute.'  " 

In  the  case  of  Ralston  v.  Crittenden,  13  Fed.  508,  512, 
3  McCrary,  344,  it  is  said:  "In  substance  it  is  claimed  that 
in  so  far  as  the  rights  of  complainants  are  concerned  the 
state  oflScers  were  at  liberty  to  disregard  the  act.  In  this 
view  I  do  not  concur.    Even  if  the  terms  of  the  statute  were 
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permissive  only,  and  meant  no  more  than  the  words  generally 
employed  in  statutes  importing  a  grant  of  authority  or  power 
to  a  public  olSBleer  to  do  a  certain  act,  still  it  is  well  settled 
that  all  such  acts  are  to  be  construed  as  mandatory,  whenever 
the  public  interests  or  individual  rights  call  for  the  exercise  of 
the  power  conferred.  Supervisors  v.  United  States,  4  WaU. 
435,  18  L.  Ed.  419 ;  Oalena  v.  Amy,  5  Wall.  705,  18  L.  Ed. 
560 ;  McDougdl  v.  Peterson,  11  C.  B.  755 ;  15  Op.  Atty.-Gen. 
U.  S.  621." 

In  the  case  of  National  Bank  v.  City  of  St,  Joseph,  31  Fed. 
216,  217,  24  Blatchf .  436,  the  court,  after  quoting  the  statute 
involved,  said:  ''The  proposition  seems  almost  too  plain  to 
require  discussion  that  it  is  the  intention  of  section  3,  evinced 
in  plain  and  explicit  language,  to  empower  the  mayor  and 
councilmen  to  call  in  and  pay  off,  whenever  they  may  deem 
it  proper  to  do  so,  the  whole  or  any  part  of  the  bonded  in- 
debtedness of  the  city.  The  exercise  of  the  power,  though 
permissive  merely  in  its  terms,  is  a  duty  which  these  officers 
are  bound  to  fulfill.  Mayon  etc.  v.  Furze,  3  Hill,  612 ;  Super- 
visors  V.  United  States,  4  Wall.  435,  18  L.  Ed.  419.  It  is  a 
power  given  to  them  as  a  trust,  to  be  held  and  exercised  for 
the  benefit  of  the  public,  from  time  to  time  as  occasion  re- 
quires, and  cannot  be  effectually  abridged  by  their  own  acts. 
Dillon  on  Municipal  Corporations,  sees.  61,  62." 

In  the  case  of  Provisional  Municipality  of  Pensacola  v. 
Lehnum,  57  Fed.  324,  332,  6  C.  C.  A.  349,  the  court,  having 
quoted  the  statute  involved,  said:  ''Further  than  this,  we 
are  inclined  to  the  opinion  that  the  act  of  1887  is  more  than 
permissive.  It  is  mandatory.  The  authorities  go  to  the 
extent  that  when  authority  is  given  under  a  statute,  whether 
by  the  word  'may,'  or  other  permissive  words,  for  an  act 
to  be  done  by  a  public  officer,  and  it  concerns  the  public 
interest,  or  is  for  the  benefit  of  third  persons,  it  is  mandatory. 
There  seems  to  be  no  doubt  that  if  the  words,  'and  it  shall 
appear  equitable  to  said  board  that  such  conveyance  should 
be  made, '  had  been  omitted  from  the  first  section  of  the  stat- 
ute, the  statute  would  have  been  mandatory.  Sutherland  on 
Statutory  Construction,  sees.  461,  462,  and  cases  cited ;  Super- 
visors V.  United  States,  4  Wall.  435,  18  L.  Ed.  419.  With 
those  words  in  the  statute,  it  would  seem,  under  the  authority 
of  Supervisors  v.   United  States,  supra,  that  unless  there 
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should  be,  in  fact,  equitable  reasons  against  making  such 
conveyance,  the  statute  would  still  be  mandatory.  The  true 
construction  of  the  statute  seems  to  be  that  thereby  the  in- 
capacity of  the  vendor  to  sell  and  convey  is  entirely  removed. 
The  contracts  of  sale  of  public  property  therefore  made  are 
valid  and  enforceable,  if  otherwise  than  for  want  of  power 
they  would  have  been  enforceable ;  that  is,  if,  under  equitable 
principles,  the  power  being  conceded,  the  vendee  would  be 
entitled  to  a  specific  performance.  The  words,  'and  it  shall 
appear  equitable  to  said  board,'  can  refer  only  to  existing, 
well-defined  equities,  and  ought  not  to  be  construed  into  vest- 
ing an  arbitrary  discretion  in  the  municipality." 

In  the  case  of  City  of  Little  Rock  v.  United  States  ex  rel. 
Howard,  103  Fed.  418,  424,  43  C.  C.  A.  261,  Sanborn,  J., 
speaking  for  the  circuit  court  of  appeals  of  the  eighth  circuit 
in  construing  a  statute  conferring  a  power  but  not  command- 
ing its  exercise,  said:  "But  counsel  for  the  plaintiffs  in  error 
urge  another  objection  to  this  mandamus.  They  argue  that, 
if  the  city  and  its  ofiScers  had  the  power  to  issue  the  warrants, 
there  was  no  provision  of  the  statute  which  declared  that  its 
officers  should  exercise  that  power,  and  that  for  this  reason 
it  was  error  for  the  court  below  to  direct  them  to  do  so. 
A  conclusive  answer  to  this  contention  is  found  in  the  opinion 
of  the  supreme  court  in  Bock  Island  County  Suprs.  v.  United 
States,  4  WaU.  435,  446,  18  L.  Ed.  423.  .  •  .  Where  a  munici- 
pality and  its  officers  have  the  power  to  pay  a  judgment 
against  the  city  by  the  issue  to  the  owner  of  the  judgment  of 
city  warrants  which  are  receivable  for  city  taxes,  and  have 
no  other  way  to  pay  it,  it  is  their  duty  to  issue  warrants,  and 
the  writ  of  mandamus  will  be  granted  to  compel  them  to  dis- 
charge that  duty.  Rock  Island  County  Supervisors  v.  United 
States,  4  Wall.  435,  446,  18  L.  Ed.  423;  City  of  Galena  v. 
Amy,  5  Wall.  705,  709,  18  L.  Ed.  560." 

In  the  case  of  the  Tillage  of  Kent  v.  United  States  ex  rel. 
Dana,  113  Fed.  232,  264,  51  C.  C.  A.  189,  Day,  J.,  for  circuit 
court  of  appeals  for  the  sixth  circuit,  said:  **We  think  it 
plain  that  the  discretion  vested  in  the  council  to  determine 
the  amount  to  be  levied  for  each  purpose  does  not  apply  to 
a  purpose,  such  as  the  pa3anent  of  interest,  which  is  merely 
a  matter  of  mathematical  calculation,  not  required  to  be 
fixed  by  the  exercise  of  discretion  on  the  part  of  the  council. 
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It  is  true,  this  section  does  not  say  the  village  shall  levy 
a  tax  for  this  purpose;  and  it  is  argued  that  this  statute 
is  merely  an  enabling  one,  to  permit  the  council  to  levy 
as  much  for  this  purpose  as  they  shall  see  fit.  But  it  is  well 
settled  in  statutory  interpretation  that  the  word  'may'  may 
be  read  'shall.'  .  .  .  We  therefore  construe  this  section  as 
though  it  read,  'The  council  shall  levy  a  sum  sufficient  to 
pay  the  interest  on  the  public  debt  to  be  applied  for  no  other 
purpose.'  We  find  nothing  in  the  case  cited  by  counsel  for 
plaintiff  in  error  {United  States  v.  Thomas,  156  U.  S.  358, 
15  Sup.  Ct.  378,  39  L.  Ed.  450)  that  is  in  conflict  with  this 
view." 

In  the  case  of  Windsor  Coal  Co.  v.  Chicago  etc.  By.  Co., 
52  Fed.  716,  719,  the  portion  of  an  act  under  discussion  was 
as  follows:  "When  any  such  common  carrier  shall  have 
established  and  published  rates  in  compliance  with  the  pro- 
visions of  this  act,  the  same,  not  being  in  excess  of  any  statu- 
tory maximum  rates  now  or  that  may  hereafter  be  in  force, 
it  shall  be  unlawful  for  any  such  common  carrier  to  charge, 
collect  or  receive  a  greater  or  less  compensation,  etc.,  than  is 
specified  in  such  published  schedule.  ...  It  shall  be  the  duty 
of  the  railroad  commissioners  to  see  that  all  schedules  of  rates 
adopted  by  common  carriers  are  reasonable  and  just ;  and  they 
may,  upon  the  complaint  of  any  person,  or  upon  their  own 
motion  without  complaint,  make  inquiry  from  tims  to  time, 
and  determine  whether  the  schedule  of  rates  prepared  and 
adopted  by  such  common  carrier  is  reasonable  and  just.*' 
The  court,  after  quoting  the  part  of  the  statute  we  have  quoted, 
said:  "The  word  'may'  in  the  last  clause  of  the  above  quota- 
tion should  be  construed  to  mean  'shall'  on  the  settled  rule 
of  the  construction  of  statutes  that,  where  rights  of  third 
persons  are  involved,  or  the  public  good  requires  it,  such  term 
is  to  be  regarded  as  mandatory.  Leavenworth  St.  D.  M.  R. 
Co.,  V.  Platte  Co.,  42  Mo.  171;  Steines  v.  Franklin  Co.,  48 
Mo.  167,  8  Am.  Dec.  87." 

In  In  re  The  California,  Fed.  Cas.  No.  2313,  1  Saw.  596, 
the  question  involved  was  whether  the  words  "may  appoint  a 
secretary,"  found  in  section  2  of  the  Organic  Pilot  Act,  im- 
posed a  positive  duty  upon  the  board  of  pilot  commissioners 
created  by  the  act.  Held,  that  this  act,  though  permissive  in 
terms,  imposed  an  imperative  duty  upon  the  commissioners 
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to  appoint  a  secretary.  The  words  quoted  are  mandatory  on 
account  of  public  interest  in  the  records  required  by  the  act 
to  be  kept. 

In  the  case  of  Hayes  v.  County  of  Los  Angeles,  99  Oal.  74, 
79,  33  Pac.  766,  the  court  said:  **It  is  urged  by  respondent 
that  the  code,  by  providing  that  the  board  of  supervisors  may 
by  order  provide  for  refunding  taxes,  etc.,  paid  more  than 
once,  made  it  optional  with  that  body  whether  to  do  so  or 
not,  and  that  the  board  in  this  instance,  having  refused  to 
refund,  its  action  is  conclusive  upon  the  plaintiff.  Where 
the  public  interest  or  private  right  requires  that  the  thing 
should  be  done,  then  the  word  *may'  is  generally  construed 
to  mean  the  same  as  'shall.'  {People  v.  Supervisors,  68  N.  T. 
119.)  Where  the  statute  directs  the  doing  of  a  thing  for  the 
sake  of  justice  or  the  public  good,  the  word  'may'  is  the  same 
as  the  word  'shall.'  {Bex  v.  Barlmv,  2  Salk.  609.)  Where 
a  statute  directs  a  thing  to  be  done  for  justice's  sake  may 
means  shall,  {Selvy  v.  United  States,  7  Court  CI.  334.) 
Where  persons  or  the.  public  have  an  interest  in  having  the 
act  done  by  a  public  body,  m^y  in  such  a  statute  means 
must.  Phelps  v.  Hawley,  52  N.  Y.  27 ;  People  v.  Supervisors, 
51  N.  Y.  401.  See  Estate  of  Ballentine,  45  Cal.  698 ;  Super- 
visors  V.  United  States,  4  Wall.  436,  18  L.  Ed.  419. 

In  the  case  of  State  ex  rel.  Clark  v.  Board,  6  Neb.-  454, 
461-463,  it  is  said:  "The  'act  concerning  counties  and  coun- 
ty officers'  confers  on  the  board  the  power  to  examine  and 
settle  all  accounts  of  receipts  and  expenditures  of  the  county, 
to  allow  all  accounts  chargeable  against  the  county,  'and  when 
so  settled,  county  warrants  m^iy  be  issued  therefor  as  pro- 
vided by  law.'  In  King  v.  Inhabitants  of  Derby,  Skin.  370, 
the  court  held  that  may  in  the  case  of  a  public  officer,  is  tan- 
tamount to  shall,  and  if  he  does  not  dd  it,  he  shall  be  punished 
upon  an  information.'  The  rule  is,  that  where  power  is  given 
to  public  officers  in  the  permissive  form  of  language,  'when- 
ever the  public  interests  or  individual  rights  call  for  its  exer- 
cise,' it  is  peremptory.  'What  they  are  empowered  to  do  for 
a  third  person  the  law  requires  shall  be  done.  It  is  placed 
with  the  depositary  to  meet  the  demands  of  right  and  prevent 
a  failure  of  justice.'  Supervisors  v.  United  States,  4  Wall. 
440,  18  L.  Ed.  419,  and  cases  cited.  It  was  therefore  the  pos- 
itive duty  of  the  board  to  have  issued  this  warrant  when  the 
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relator  demanded  the  same.  And  in  the  case  at  bar,  it  seems 
there  can  be  no  doubt  as  to  the  duty  of  the  board,  for  in  ad- 
dition to  the  fund  derived  from  the  road  tax,  to  be  applied 
specially  to  the  construction  and  repairing  of  bridges,  section 
15,  chapter  XLVII,  Revised  Statutes,  entitled  *  Roads,'  pro- 
vides that  Hhe  county  commissioners  may  levy  an  additional 
five  mills  on  the  dollar  of  the  assessed  value  of  all  taxable 
property,  to  be  levied  and  collected  as  other  taxes,'  the  same 
to  be  exclusively  applied  to  the  building  and  repairing  of  per- 
manent culverts  and  bridges.  Although  the  language — may 
levy — is  used  in  the  permissive  form,  yet,  whenever  individual 
rights  call  for  the  exercise  of  the  power  conferred  by  law,  it  is 
imperative.  In  King  and  Queen  v.  Barlow,  2  Salk.  609,  it  is 
held  that  when  a  statute  directs  the  doing  of  a  thing  for  the 
sake  of  justice  or  the  public  good,  the  word  may  is  the  same 
as  the  word  shall.    See  authorities  before  cited." 

In  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  239,  the  rule  is 
stated  thus:  ''The  word  'may'  in  a  statute  will  be  construed 
to  mean  'shall'  or  'must'  whenever  the  rights  of  the  public  or 
of  third  persons  depend  upon  the  exercise  of  the  power  to  per- 
form the  duty  to  which  it  refers;  and  such  is  its  meaning  in 
all  cases  where  the  public  interests  and  rights  are  concerned, 
or  where  a  public  duty  is  imposed  upon  public  officers  and  the 
public  or  third  persons  have  a  claim  de  jure  that  the  power 
shall  be  exercised.  Or,  as  the  rule  is  sometimes  expressed, 
whenever  a  statute  directs  the  doing  of  a  thing  for  the  sake  of 
justice  or  the  public  good,  the  word  'may'  will  be  read  'shall.' 
Where  to  give  its  ordinary  meaning  to  'may'  would  render 
the  statutes  in  which  the  term  is  used  a  dead  letter,  an  im- 
perative meaning  must  be  given  to  the  word." 

Where  the  statute  provides  for  the  doing  of  an  act  for  the 
sake  of  justice,  or  where  it  clothes  a  public  body  or  an  officer 
with  power  to  do  an  act  which  concerns  the  public  interests 
or  rights  of  individuals,  though  the  language  of  the  statute 
is  permissive  merely,  it  will  be  construed  as  imperative,  and 
the  execution  of  the  power  may  be  insisted  upon  as  a  duty. 
People  V.  Otsego  Co.  Suprs,,  51  N.  Y.  401;  Phelps  v.  Hawley, 
52  N.  Y.  23 ;  Springfield  Mill  Co.  v.  Lane,  5  Or.  265 ;  Ex  parte 
Banks,  28  Ala.  28. 

The  word  "may"  in  a  statute  will  be  construed  to  mean 
"must"  or  "shall"  when  the  rights  of  the  public  or  third 
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persons  depend  upon  the  exercise  of  the  power  given  or  the 
performance  of  the  duty  to  which  it  refers.  Kane  v.  Footh, 
70  lU.  587 ;  Fowler  v.  Perkins,  77  111.  271 ;  City  of  Cairo  v. 
Campbell,  116  111.  305,  5  N.  B.  114,  8  N.  B.  688;  Steines  v. 
Franklin  Co.,  48  Mo.  167,  8  Am.  Dec.  87;  State  ex  rel.  Jones 
V.  Laughlin,  73  Mo.  443 ;  People  v.  Buffalo  Co.  Comrs.,  4  Neb. 
150 ;  SeipU  V.  Borough  of  Elizabeth,  27  N.  J.  L.  407 ;  Cutler 
V.  Howard,  9  Wis.  309. 

In  Sutherland  on  Statutory  Construction  (sees.  460  to  462, 
inclusive)  the  doctrine  announced  by  the  foregoing  cases 
which  we  have  cited  and  from  which  we  have  quoted  is  stated, 
and  the  author  says  it  is  ''supported  by  a  preponderating 
weight  of  reason  and  authority." 

Applying  the  principles  of  law  settled  by  the  foregoing 
authorities  to  the  terms  of  the  quo  warranto  statute  of  this 
territory,  it  is  at  once  apparent  that,  though  permissive  in 
form,  they  are  mandatory  in  fact.  For  they  clothe  a  public 
officer — ^in  this  case  the  district  attorney  of  Coconino  County — 
with  a  power  for  the  protection  not  only  of  public  but  also  of 
individual  rights.  It  is  plain  that  unless  this  power  had  been 
given  the  public  would  have  been  without  remedy  in  cases  of 
the  most  flagrant  usurpation  of  franchises,  and  individuals 
lawfxdly  acquiring  franchises  are  in  the  same  predicament, 
though  the  franchises  so  acquired  by  them  are  rendered  val- 
ueless because  of  the  unlawful  exercise  of  similar  ones  by 
others.  The  power  is  conferred  for  the  benefit  of  the  public 
and  individuals,  and  not  for  that  of  the  officers  in  whom  it  is 
vested.  Clearly  the  statute  is  mandatory  in  its  terms.  Being 
mandatory,  it  imposed  a  duty  upon  defendant,  and  he  neither 
exercised  a  discretion  nor  a  judicial  function  when  he  refused 
to  institute  the  proceedings  requested  by  plaintiff,  in  view  of 
the  fact  that  such  request  was  supported  by  a  clear  showing 
of  usurpation  of  a  franchise  and  an  unlawful  exercise  of  it 

Other  reasons  why  the  terms  of  section  3794  of  the  Revised 
Statutes  are  mandatory. 

It  is  well  settled  that  only  the  officer  named  in  a  statute 
authorizing  qu^  warranto  proceedings  can  bring  and  prosecute 
actions  thereunder. 

**Quo  warranto  should  be  prosecuted  by  the  law  officers  who 
represent  the  sovereign  from  whom  the  franchise  or  office 
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ori^ates,  both  at  common  law  and  in  the  United  States.  The 
proper  officer  to  act  in  the  United  States  is  sometimes  deter- 
mined by  analogy  to  the  common  law,  in  connection  with  the 
general  powers  of  the  law  officers  of  the  state,  or  by  the  laws 
under  which  the  powers  and  duties  of  the  prosecuting  officers 
are  defined  generally. ' '    17  Ency.  of  Plead.  &  Prac.,  p.  441. 

Common  law  authorizes  the  state's  attorney  to  prosecute 
quo  warranto  proceedings,  but  this  may  be  changed  by  statute 
if  the  terms  are  clear.  State  v.  Keena,  64  Conn.  215,  29  AtL 
470;  Commonwealth  V.  Alleii,  128  Mass.  310;  State  v.  Stein, 
13  Neb.  529,  14  N.  W.  481 ;  Boyd  v.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ct.  375,  36  L.  Ed.  103. 

"The  district  attorney  or  other  proper  prosecuting  officer 
of  the  county  represents  the  people  in  such  proceedings  [quo 
warranto]  in  the  county  or  other  inferior  courts."  17  Ency. 
of  Plead.  &  Prac,  p.  442.  See,  also,  on  same  point.  Territory 
of  Nebraska  v.  Lockwood,  3  WaU.  239,  18  L.  Ed.  48 ;  State 
V.  Seattle  etc.  Co.,  28  Wash.  488,  68  Pac.  946  (948,  952),  70 
Pac.  114 ;  State  v.  Cook,  39  Or.  377,  65  Pac.  89 ;  Porter  v. 
People,  182  111.  516,  55  N.  E.  349 ;  Haupt  v.  Rogers,  170  Mass. 
7,  48  N.  E.  1080 ;  Wright  v.  Allen,  2  Tex.  158. 

Under  the  quo  warranto  statute  of  Arizona  the  power  to 
institute  such  proceedings  in  a  case  like  the  one  at  bar  is 
vested  in  the  district  attorney  and  no  other  person.  This 
being  true,  it  follows  that  unless  the  statute  is  mandatory  in 
its  terms — ^unless  the  district  attorney  can  be  compelled  to 
exercise  the  power — ^he,  in  his  discretion,  has  the  right  to 
institute  such  proceeding  or  not  at  his  individual  whim  or 
caprice,  regardless  of  the  rights  of  the  public  or  of  how 
injuriously  the  rights  of  any  citizen  or  citizens  of  the  territory 
may  be  affected.  Moreover,  unless  the  terms  of  the  statute  are 
mandatory,  it  is  entirely  possible  to  render  not  only  this  law 
nugatory  but  also  all  the  law  of  the  territory  relating  to  fran- 
chises, corporate  or  other,  by  the  simple  device  of  making  it 
to  the  district  attorney's  personal  interest  to  refrain  from 
instituting  quo  warranto  proceedings  against  any  person  or 
persons  desiring  to  exercise  a  toll-road  franchise  or  any  other 
franchise  provided  for  by  the  laws  of  this  territory. 

No  construction  which  would  permit  such  results  was  in- 
tended by  the  legislature  or  will  be  adopted  by  a  court  In 
construing  statutes,  results  of  a  construction  should  be  kept 
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in  yieWy  and  that  construction  which  will  secure  the  most 
beneficial  results  should  be  adopted. 

In  American  and  English  Encyclopedia  of  Law,  2d  ed.,  vol. 
26,  p.  649,  it  is  said:  ** Where  an  act  or  word  is  susceptible  of 
two  meanings  the  court  will  give  it  such  construction  as  will 
render  the  law  effective  and  not  nugatory."  On  the  same 
point,  see  Mack  v.  Prince,  40  W.  Va.  326,  21  S.  E.  1012; 
Whitney  v.  Ragsdale,  53  Ind.  109. 

In  Sutherland  on  Statutory  Construction  (sec.  322)  it  is 
said:  I 'In  the  consideration  of  the  provisions  of  any  statute, 
they  ought  to  receive  such  a  reasonable  construction,  if  the 
words  and  subject-matter  will  admit  of  it,  as  that  the  existing 
rights  of  the  public,  or  of  individuals,  be  not  infringed.  Con- 
siderations of  what  is  reasonable,  convenient,  or  causes  hard- 
ship or  injustice,  have  a  potent  influence  in  many  cases.  It 
is  always  assumed  that  the  legislature  aims  to  promote  con- 
venience, to  enact  only  what  is  reasonable  and  just  There- 
fore, when  any  suggested  consideration  necessarily  involves 
a  flagrant  departure  from  this  aim,  it  will  not  be  adopted  if 
any  other  is  possible  by  which  such  pernicious  consequences 
can  be  avoided." 

In  the  same  work  (sec.  323)  it  is  said:  '*A  construction 
which  must  necessarily  occasion  great  public  and  private 
mischief  must  never  be  preferred  to  a  construction  which  will 
occasion  neither,  or  not  in  so  great  a  degree,  unless  the  terms 
of  the  instrument  absolutely  require  such  preference.  .  .  . 
A  statute  may  be  construed  contrary  to  its  literal  meaning, 
when  a  literal  construction  would  result  in  an  absurdity  or 
inconsistency,  and  the  words  are  susceptible  of  another  con- 
struction which  will  carry  out  the  manifest  intention." 

In  the  same  work  (sec.  324)  it  is  said:  ''Statutes  will  be 
construed  in  the  most  beneficial  way  which  their  language 
will  permit.  To  prevent  absurdity,  hardship,  or  injustice; 
to  favor  public  convenience,  and  to  oppose  all  prejudice  to 
public  interests." 

In  In  re  Mitchell,  120  Cal.  384,  386,  387,  52  Pac.  799,  the 
court  said:  "It  is  argued  that  a  court  should  resolutely  shut 
its  eyes  to  consequences,  and  give  no  heed  to  the  ruinous 
results  of  a  statute.  But  that  is  so  only  where  such  results 
follow  necessarily  from  clear  and  explicit  language  in  the 
statutes;  where  it  is  fairly  susceptible  of  two  constructions, 
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one  leading  inevitably  to  mischief  or  absurdity,  and  the 
other  consistent  with  justice,  sound  sense,  and  wise  policy, 
the  former  should  be  adopted.  This  principle  is  as  old  as 
American  and  English  jurisprudence,  is  stated  in  text-books 
on  the  subject,  and  has  been  declared  by  this  court.  {Burn- 
ham  V.  Hayes,  3  Cal.  119,  58  Am.  Dec.  389 ;  People  v.  Turner, 
39  Cal.  379;  CuUertan  v.  Meade,  22  Cal.  98,  99;  Jacobs  ▼. 
Supervisors,  100  Cal.  127,  34  Pac.  630;  Sedgwick  on  Statu- 
tory and  Constitutional  Law,  312;  Endlich  on  Interpretation 
of  Statutes,  sees.  258,  264-266.)  Where  the  language  of  a 
statute  is  clear,  and  leaves  no  doubt  as  to  the  legislative  intent, 
there  is  no  room  for  interpretation,  and  judicial  discretion 
cannot  break  its  force,  however  disastrous  the  consequences 
may  be;  but  the  rule,  as  stated  by  Sedgwick,  is  that  'Where 
the  judge  has  an  admitted  and  necessary  discretion,  con- 
siderations of  policy  and  wisdom,  hardship,  and  inconvenience 
become  as  indispensable  as  they  are  out  of  place  when  the 
matter  has  been  definitely  decided  by  the  legislature.'  (Sedg- 
wick on  Statutory  and  Constitutional  Law,  312.) " 

This  court  has  decided  that  the  terms  of  section  3794  of 
the  Revised  Statutes  are  mandatory  when  a  showing  is  made 
to  th«  district  attorney  from  which  he  could  reasonably  con- 
clude that  the  usurpation  of  a  franchise  exists.  See  decision 
on  demurrer  in  Buggeln  v.  Doe,  8  Ariz.  341.  In  the  decision 
of  this  court  referred  to  it  is  said:  ''It  is,  however,  his  [the 
district  attorney's]  duty  to  bring  such  proceedings,  when 
facts  are  laid  before  him  from  which  he  can  reasonably  con* 
dude  that  such  franchise  is  being  usurped.  If  on  such  show- 
ing he  fails  to  institute  such  proceedings,  his  action  can  be 
reviewed  upon  an  application  for  mandamus;  and  where, 
upon  such  application,  it  appears  to  the  court  that  such  a 
showing  has  been  made  to  the  district  attorney,  from  which 
he  could  reasonably  conclude  that  such  franchise  had  been 
usurped,  a  writ  of  mandamus  will  issue  to  compel  the  institu- 
tion by  such  district  attorney  of  a  proper  proceeding  in  the 
nature  of  qv^  warranto.'^ 

We  have  shown  that  this  court's  decision  above  quoted  is 
abundantly  sustained  by  the  authorities,  and,  as  defendant 
has  shown  no  reason  for  a  departure  from  it,  the  court  should 
adhere  to  its  former  ruling.  The  demurrer  should  be  over- 
ruled, for  when  it  is  shown  to  the  district  attorney  that  certain 
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persons  named  are  exercising  a  franchise  to  collect  toll,  in 
the  absence  of  even  a  pretense  of  a  compliance  with  the  laws 
of  this  territory  granting  such  franchises,  and  after  having 
completely  abandoned  by  deed  any  shadow  of  right  to  such 
franchise  they  might  have  had,  and  that  showing  is  supported 
by  his  oath,  as  was  done  by  plaintiff  in  this  case,  according  to 
the  allegations  of  the  petition  here  (conceded  to  be  true),  it 
certainly  '' appears  to  the  court  that  such  a  showing  has  been 
made  to  the  district  attorney  from  which  he  could  reasonably 
conclude  that  such  franchise  had  been  usurped."  Indeed, 
not  only  could  he  ''reasonably"  so  conclude,  but  he  could  so 
conclude  with  certainty,  unless  he  were,  for  some  reason, 
biased  or  prejudiced  in  favor  of  the  persons  against  whom  it 
was  desired  that  such  proceedings  be  instituted. 

E.  M.  Doe,  for  Respondent. 

THE  COURT. — ^An  application  has  been  made  to  this  court 
by  the  plaintiff  for  a  peremptory  writ  of  mandamus  to  compel 
the  defendant  to  institute  quo  warranto  proceedings  against 
C.  H.  McClure  et  al.,  who,  it  is  claimed,  are  usurping  and 
unlawfully  exercising  a  certain  franchise.  There  is  an  answer 
by  the  defendant  setting  up  several  defenses,  and  also  a 
replication  thereto  by  the  plaintiff.  The  court  is  of  the 
opinion  that  the  plaintiff's  demurrer  to  the  defendant's  plea 
in  abatement  is  well  taken,  and  therefore  sustains  the  same. 

Upon  the  question  of  the  sufficiency  of  the  petition,  raised 
by  the  defendant's  demurrer,  a  majority  of  the  court  is  of 
the  opinion  that  the  facts  stated  are  insufficient  in  law  to 
entitle  the  plaintiff  to  the  writ  prayed  for.  Since  it  is  only 
mandatory  upon  the  district  attorney  to  institute  such  an 
action  ''when  he  has  reason  to  believe  that  ah  office  or  fran- 
chise is  being  usurped,  intruded  into,  or  unlawfully  held  or 
exercised,"  facts  must  be  alleged  to  clearly  show  that  his 
refusal  has  been  an  arbitrary  act,  and  not  a  mistake  of  judg- 
ment. It  is  not  enough  to  allege  that  certain  facts  were  pre- 
sented to  the  district  attorney  by  the  plaintiff  in  connection 
with  the  request  to  institute  the  proceedings,  because  the 
official  may  have  derived  knowledge,  from  investigation,  which 
would  amply  justify  a  refusal  to  act.  It  should  be  alleged  or 
made  to  affirmatively  appear  in  the  complaint  that,  from  all 
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the  facts  before  him  at  the  time  of  his  refusal,  the  defendant 
had  reason  to  believe  that  the  franchise  was  being  usurped. 
There  should  be  enough  alleged  to  negative  the  exercise  of  an 
honest  discretion. 

The  demurrer  to  the  petition  in  its  present  form  will  be 
sustained  with  leave  to  plaintiff  to  amend  within  twenty  days. 

KENT,  C.  J. — I  dissent.    I  think  the  petition  is  sufficient, 
and  that  the  demurrer  of  the  defendant  should  be  overruled. 
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MEMORANDUM  DECISIONS. 


[CMl  No.  839.] 

WILLIAM  SIDOW,  AppeUant,  v.  E.  M.  REDMAN,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Gila.    Edward  Kent,  Judfl:e. 

No  appearance  for  Appellant 

Gkorge  J.  Stoneman,  for  Appellee. 

January  12, 1904.    Affirmed  on  short  transcript. 


[Civil  No.  849.] 

ALFRED  KTNNET,  Appellant,  v.  JAMES  K  McCARTHT, 

Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  PinaL  Fletcher  M.  Doan, 
Judge. 

Edwards  &  McFarland,  for  Appellant. 

J.  E.  O'Connor,  and  Robert  E.  Morrison,  for  Appellee. 

January  12, 1904.    Affirmed  on  short  transcript. 


[Criminal  No.  170.] 

JOHN  RICHARDS  et  al.,  Appellants,  v.  TERRITORY  OF 

ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  end  for  the  County  of  PinaL    F.  M.  Doan,  Judge. 
E.  J.  Edwards,  for  Appellants. 

B.  W.  Wells,  Attorney-General,  for  Respondent 
January  12,  1904.    Dismissed. 
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[Civil  No.  832.] 

TOM  TI,  Appellant,  v.  WILLIAM  B.  BECK  et  al.,  AppelleeiL 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  Countj  of  Qraham.  F.  M.  Doan, 
Judge. 

Edwards  &  McFarland,  and  L.  Koamey,  for  Appellant. 

Street  &  Alexander,  for  Appellees. 

January  12,  1904.    Dismissed. 


[Civil  No.  B52.] 

EENEST  FEEAB,  Appellant,  v.  G.  B.  BAUERBACH,  Ap- 

pellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Navajo.  B.  E.  Sloan, 
Judge. 

No  appearance  for  Appellant. 

J.  F.  Wilson,  and  W.  H.  Burbage,  for  Appellee. 
January  12,  1904.    Affirmed  on  short  transcript. 


[Civil  No.  834.] 

JAMES  SHIRLEY,  Appellant,  v.  GEORGE  MITCHELL 

et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai.    R.  E.  Sloan, 

Judge. 
J.  J.  Hawkins,  and  Atwater  &  Cruikshank,  for  Appellant 

Robert  E.  Morrison,  and  William  H.  Barnes,  for  Appellees. 

January  18,  1904.    Dismissed. 
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[GiTfl  Ko.  850.} 

WILLIAM  EUNE,  Appellant,  v.  CLAY  HOCKBTT  and 

SARAH  HOOKETT,  AppeUees. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  Fletcher  M.  Doan, 
Judge. 

O.  Gibson,  for  Appellant. 

Edwards  &  McFarland,  for  Appellees. 

January  18,  1904.    AfiSrmed  on  short  transcript 


[Citfl  No.  828.] 

MABTIN  COSTELLO.  Appellant,  v.  EMIL  MABES  et  al., 

Appellees. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  Edward  Kent, 
Judge. 

James  Beilly,  and  Joseph  H.  Kibbey,  for  Appellant. 

Barnes  &  Martin,  for  Appellees. 

March  26,  1904. 

DOAN,  J. — ^By  stipulation  of  the  parties  hereto,  this  case 
is  remanded  to  the  district  court,  with  direction  to  enter 
judgment  for  the  defendant  in  that  court  in  accordance  with 
his  cross-complaint. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 
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[Civil  No.  742.] 

THE  SALT  RIVER  VALLEY  CANAL  COMPANY  tA  aL, 
AppeUants,  v.  HENRY  E.  SLOSSER,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  R.  E.  Sloan, 
Judge. 

C.  F.  Ainsworth,  and  L.  H.  Chalmers,  for  Appellants. 

W.  H.  Stilwell,  and  Kibbey  &  Edwards,  for  Appellee. 

THE  COURT.— Upon  authority  of  the  principles  an- 
nounced  in  the  case  of  Oould  v.  Maricopa  Canal  Co.  (decided 
at  this  term),  8  Ariz.  429,  76  Pac.  598,  the  judgment  of  the 
court  below  is  affirmed. 

KENT,  C.  J.,  DOAN,  J.,  and  DAVIS,  J.,  concur. 


[Civa  No.  739.] 

JAMES   D.    MARLAR,   Appellant,   v.    THE    MARICOPA 

CANAL  COMPANY,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street^ 
Judge. 

W.  H.  Stilwell,  and  J.  H.  Kibbey,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellee. 

March  26,  1904. 

SLOAN,  J. — ^Upon  the  auhority  of  the  case  of  Oould  v. 
Maricopa  Canal  Co.  (decided  at  this  term),  8  Ariz.  429,  76 
Pac.  598,  the  judgment  of  the  trial  court  is  reversed,  and 
a  decree  will  be  entered  establishing  appellant's  right  as  an 
appropriator  of  water  to  the  extent  needed  for  the  irrigation 
of  the  land  described  in  his  complaint,  not  exceeding  thirty- 
five  inches,  and  granting,  against  the  appellee,  the  same 
character  of  relief  granted  to  the  appellant  in  the  Gtould  case. 

KENT,  C.  J.,  DOAN,  J.,  and  DAVIS,  J.,  concur. 
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[Civil  No.  847.] 

SALT  RIVEB  VALLEY  CANAL  COMPANY,  a  Corpora- 
tion,  AppeUant,  v.  HORACE  G.  VAN  FOSSEN,  Ap- 
pellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Edward  £enty 
Judge. 

C.  F.  Ainsworth,  for  Appellant 

E.  W.  Lewis,  and  J,  H.  Kibbey,  for  Appellee. 

March  26,  1904. 

» 

SLOAN,  J. — ^Upon  the  authority  of  the  principles  an- 
nounced in  the  case  of  Oould  v.  Maricopa  Canal  Co.  (decided 
at  this  term) ,  8  Ariz.  429,  76  Pac.  598,  the  judgment  of  the 
court  below  is  affirmed. 

DAVIS,  J.,  and  DOAN  J.  concur. 


[Criminal  No.  181.] 

In  the  Matter  of  the  Application  of  FRANCISCO  MAPULA 

for  Writ  of  Habeas  Corpus. 

ORIGINAL  WRIT. 

E.  J.  Edwards,  for  Petitioner. 

Webster  Street,  on  behalf  of  the  Attorney-General,  and 
C.  L.  Rawlins,  District  Attorney,  for  Territory. 

May  7,  1904.    Petition  denied. 
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[Civa  No.  737.] 

HENRY  B.  SLOSSER,  AppeUant,  ▼,  SALT  RIVER  VAIi- 
LET  CANAL  COMPANY,  a  Corporation,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street. 
Judge. 

W.  H.  Stilwell,  and  Kibbey  ft  Edwards,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellee. 

March  26,  1904.  Modified  in  accordance  with  the  opinion 
in  the  case  of  Oould  v.  Maricopa  Canal  Co.,  8  Ariz.  429,  76 
Pac.  598. 

December  5,  1904.  Dismissed  with  costs^  195  U.  8.  639, 
49  L.  Ed.  366,  25  Sup.  Ct  792. 


[avU  No.  876.] 

WILLIAM  J.  MALLORY,  Appellant,  v.  NELLIE  MAL- 

LORY,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Gila.    Edward  Kent,  Judge. 

J.  S.  Sniffen,  for  AppeUant. 

L.  P.  Eggers,  for  Appellee. 

October  29,  1904.    Affirmed  on  short  transcript 


[Civil  No.  878.] 

W.   S.  BQYD,  Appellant,  v.  MONTE   CRISTO  MINING 

CO^IPANY,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai  Richard  E.  Sloan, 
Judge. 

E.  M.  Sanford,  for  Appellant. 
.    No  appearance  for  AppeUee. 
October  29,  1904.    Dismissed  on  short  transcript 


REPORTS    OF    CASES 

DBTSBMINXD     IN 

THE    SUPREME    COURT 

OF   THE 

TERRITORY  OF  ARIZONA 

DURING  THE  TEAS  1905. 


[Criminal  No.  209.    Filed  January  21.  1905.] 

[79  Pao.  231.] 

In  the  Matter  of  the  Application  of  the  NEW  YORK 
FOUNDLING  HOSPITAL,  a  Corporation,  for  a  Writ 
of  Habeas  Corpus.  NEW  YORK  FOXJNDLING  HOS- 
PITAL, Petitioner,  v.  WILLIAM  NORTON,  in  the  Cus- 
tody of  JOHN  C.  GATTI,  Respondent 

1.  Infants  —  Custody  —  Welfars  of  Cbildbxs  —  Habeas  Cckfub, — 

Where  both  a  corporate  foundling  hospital  of  the  state  of  New 
York  and  residents  of  the  territory  of  Arizona  assert  a  legal  right 
to  the  custody  of  certain  children  in  the  possession  of  the  latter, 
the  existence  of  a  legal  right  on  either  ride,  while  properly  a  factor 
to  be  taken  into  conrideration  in  determining  the  welfare  of  the 
children,  is  not  condurive  upon  the  court,  the  welfare  of  the  children 
being  the  controlling,  vital,  and  determinatiye  fact. 

2.  Same — Same — Same — Same. — ^Where  a  corporate  foundling  hospital 

of  the  state  of  New  York'  instituted  luibecu  eorpuB  proceedings  to 
secure  the  custody  of  a  number  of  children  of  tender  years,  of  the 
Caucasian  race,  whom  it  had  sent  to  Arizona,  where  its  agents  had 
placed  them  in  the  homes  of  poor,  illiterate,  and  vicious  half-breed 
Mexican  Indians,  from  whom  they  were  taken  by  American  resi- 
dents, the  respondents,  fit  persons,  by  reason  of  their  character, 
standing,  and  age,  to  have  them  in  their  custody  and  control,  who 
eared  for  them  in  suitable  homes,  the  best  interests  of  the  children 
are  subserved  by  leaving  them  undisturbed  in  the  custody  of  the 
respondents  and  dismisring  the  writ. 

ORIGINAL  PETITION  for  a  Writ  of  Habeas  Corpus. 

Appeal  dismissed  for  want  of  jurisdiction.     Opinion,  203 
XI.  S.  429,  51  L.  Ed.  254. 


Statement  of  facts: — 
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The  New  York  Foiindlmg  Hospital,  a  corporation,  filed  its 
petition  in  this  court,  praying  for  a  writ  of  habe<is  corpus 
to  })e  directed  to  one  John  C.  Qatti,  commanding  said  Qatti 
to  produce  the  body  of  William  Norton,  an  infant,  and  to 
make  return  by  what  right  he  holds  said  infant  in  his  pos- 
session and  under  his  custody  and  control.  In  its  application 
for  the  writ,  petitioner  alleged  that  it  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  New  York ; 
that  under  and  by  virtue  of  its  charter  it  is  duly  authorized 
and  empowered  to  receive,  and  keep  under  its  care,  charge, 
custody,  and  management,  children  of  the  age  of  two  years 
and  under,  found  in  the  city  of  New  York,  abandoned  or 
deserted,  and  left  in  the  crib  or  other  receptacle  of  petitioner 
for  foundlings;  that  by  virtue  of  its  charter  it  found  and 
received,  and  took  under  its  care,  charge,  custody,  and  man- 
agement, the  child  named  in  the  petition;  that  on  or  about 
the  first  day  of  October,  1904,  in  the  exercise  of  its  care, 
charge,  custody,  and  management  of  said  child,  it  placed  said 
child  in  the  home  of  a  certain  person  in  the  town  of  Clifton, 
Graham  County,  Arizona,  to  be  held  and  cared  for  by  said 
person  in  said  home  temporarily,  and  at  all  times  subject  to 
the  supervision  of  the  petitioner  and  its  ofScers  and  agents; 
that  on  or  about  the  second  day  of  October,  1904,  the  re- 
spondent unlawfully,  and  by  means  of  force  and  violence, 
took  possession  of  said  child  from  the  person  to  whom  it  was 
intrusted  by  the  petitioner,  and  has  ever  since  retained  pos- 
session of  the  same,  and  the  said  child  is  now  in  the  custody 
and  under  the  control  of  the  said  respondent,  without  the 
consent  or  license  of  the  petitioner,  and  against  its  desire, 
intention,  and  protest. 

In  response  to  the  writ  issued  under  said  petition,  the  re- 
spondent, as  directed,  produced  the  said  child  in  court,  and 
made  return  to  the  writ  as  follows:  A  motion  to  quash  the 
writ  was  made  upon  the  ground  that  the  petition  failed  to 
disclose  that  the  petitioner  has  any  legal  right  to  maintain 
the  action,  for  the  reason  that  the  charter  under  which  it 
was  organized  gives  it  no  right  of  guardianship  over  the 
children  committed  to  its  care  and  custody ;  that  its  authority 
is  limited  to  the  reception  in  its  institution  of  infants  of  the 
age  of  two  years  or  under,  found  in  the  city  of  New  York, 
who   have   been   abandoned  or   deserted,   and   such   as   are 
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surrendered  to  it  under  the  provisions  of  its  charter,  and  to 
keep  within  said  institution  said  infants  during  their  minor- 
ity, and  that  said  charter  does  not  confer  upon  said  institu- 
tion the  right  to  make  any  such  disposition  of  said  children 
as  was  made  by  the  petitioner,  as  set  forth  in  its  petition; 
and  that  by  making  such  disposition  the  said  petitioner  has 
lost  such  power,  right,  and  authority  as  may  have  been  con- 
ferred upon  it  by  the  charter  of  the  state  of  New  York  to 
retain  the  custody  and  control  of  said  infant.  The  respondent, 
by  way  of  plea  in  abatement,  set  up  that  the  petitioner  had 
no  right  to  maintain  the  action,  for  the  reason  that  it  appears 
upon  the  face  of  the  petition  that  the  petitioner  is  a  foreign 
corporation,  and  had  not  filed  a  copy  of  its  articles  of  incor- 
poration or  charter,  or  the  appointment  of  an  agent  resident 
within  the  territory  upon  whom  process  may  be  served,  as 
provided  in  chapter  10  of  the  Revised  Statutes  and  the  amend- 
ments thereto.  By  way  of  further  return,  respondent  alleged 
that  letters  of  guardianship  of  the  person  of  the  child  named 
in  the  petition  were  granted  to  the  respondent  by  the  probate 
court  of  Graham  County,  Arizona,  and  that  said  respondeat, 
under  and  by  virtue  of  said  letters  of  guardianship,  has  duly 
qualified  as  such  guardian  by  taking  the  oath  and  giving  the 
bond  required  by  law  and  the  order  of  said  court,  and  that 
thereupon  respondent  became,  was,  and  now  is  the  legally 
appointed  and  acting  guardian  of  said  child;  that  upon  the 
bearing  of  the  application  for  said  letters  of  guardianship  the 
petitioner  appeared,  and  from  the  order  of  said  court  appoint- 
ing respondent  guardian  as  aforesaid  it  has  taken  an  appeal 
to  the  district  court  of  the  second  judicial  district  of  the 
territory  of  Arizona.  The  respondent  further  made  return 
that  the  child  charged  in  the  petition  to  be  unlawfully  in  the 
custody  and  control  of  respondent  is  a  white,  Caucasian  child, 
of  the  Anglo-Saxon  race;  that  the  petitioner  on  or  about  the 
first  day  of  October,  1904,  brought  the  said  child  to  the  ter- 
ritory of  Arizona,  and  abandoned  him  to  the  keeping  of  a 
Mexican  Indian,  whose  name  is  unknown  to  the  respondent, 
tod  who  was  and  is  financially  unable  properly  to  feed,  clothe, 
shelter,  maintain,  and  educate  said  child,  and  is  otherwise, 
by  reason  of  his  race,  mode  of  living,  habits,  and  education, 
entirely  unfit  to  have  such  care,  control,  and  education  of  said 
child;  that  the  said  person  to  whom  petitioner  abandoned 
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said  child  yoluntarily  surrendered  said  child  to  certain  per- 
sons who  thereupon  placed  said  child  in  the  care,  custody,  and 
control  of  respondent ;  that  respondent  is  a  fit  person  to  have 
the  care,  custody,  and  control  of  said  child,  and  that  it  will 
be  to  the  best  interest  of  said  child  that  he  be  permitted  to 
remain  within  the  care,  custody,  and  control  of  respondent, 
whose  purpose  and  intention  it  is  to  rear,  maintain,  educate, 
and  provide  for  said  child,  in  all  things,  as  though  he  were 
his  own. 

The  motion  to  quash  the  writ  was  denied,  and  the  plea  in 
abatement  was  overruled.  The  petitioner's  motion  to  strike 
was  denied,  and  its  demurrer  to  the  return  overruled. 

Application  for  writs  in  sixteen  other  cases,  involving  the 
custody  of  sixteen  other  children,  were  brought  by  the  peti- 
tioner. The  petitions  in  those  cases  were  similar  to  that  filed 
in  the  case  against  John  C.  Qatti.  The  return  in  each  of  those 
cases  was  likewise  similar  to  the  return  made  in  the  Gatti 
case.  In  response  to  the  writs,  the  children  were  all  produced 
in  court.  By  stipulation  entered  into  between  the  counsel 
for  the  petitioner  and  the  counsel  for  the  several  respondents^ 
it  was  agreed  that  the  proof  adduced  in  the  trial  of  the 
application  for  the  writ  of  habeas  corpus  in  the  case  of  John 
C.  Gatti,  the  pleadings,  and  the  testimony  taken,  should  be 
taken,  applied  to,  and  considered  by  the  court  as  filed,  taken, 
and  applied  in  each  of  the  other  cases  for  writs  of  habeas 
corpus  brought  by  the  petitioner,  and  that  each  of  said  cases 
should  abide  the  result  of  the  determination  of  the  case  of 
John  C.  Gatti.  The  case  was  thereupon  tried  upon  the  issues 
of  fact  raised  by  the  petition,  the  return,  and  an  amended 
traverse  to  the  return  filed  by  the  petitioner. 

The  testimony  was  heard  in  open  court,  before  the  full 
bench,  and,  in  accordance  with  the  stipulation,  was  permitted 
to  embrace  all  the  facts  deemed  relevant  and  material  to  all 
the  cases  before  the  court.  The  testimony  and  evidence  show 
the  following  facts: — 

The  New  York  Foundling  Hospital  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  New 
York,  for  the  purpose  of  caring  for  abandoned  and  deserted 
infants  found  in  the  city  of  New  York,  and  such  as  may  be 
voluntarily  surrendered  to  it,  of  the  age  of  two  years  or 
under;  the  act  amending  its  charter  providing  that  it  should 


Jan.  1905.]      New  York  Foundling  Hosp.  v.  Norton.      109 

be  tinder  the  care,  management,  and  control  of  the  religious 
order  known  as  the  ''Sisters  of  Charity."  While  the  act 
amending  the  charter  of  the  hospital  does  not  in  terms  author- 
ize the  institution  so  to  do,  it  is  shown  that  it  has  been,  from 
the  organization  of  the  hospital,  the  practice  of  its  managers 
to  place  infants  of  suitable  age  in  homes  within  and  without 
the  state  of  New  York,  to  be  cared  for,  reared,  supported,  and 
educated  in  such  homes  by  the  persons  to  whom  they  are 
given,  and  that  it  so  places  some  four  hundred  and  fifty 
children  each  year,  and  that  the  hospital  authorities  retain 
the  right  to  visit  such  homes  and  to  maintain  a  supervision 
over  said  children  until  they  become  of  age.  The  evidence 
does  not  disclose  the  nature  or  extent  of  this  supervision,  nor 
the  method  by  which  it  is  exercised. 

During  the  summer  of  1904  the  hospital  authorities  re- 
ceived a  letter  from  a  priest  temporarily  in  charge  of  the 
parish  of  Clifton  and  Morenci,  requesting  that  a  certain  num- 
ber of  children  be  sent  from  the  institution  to  Clifton  and 
Morenci,  to  be  placed  within  the  homes  of  certain  of  his 
parishioners,  who  were  represented  by  said  priest  to  be  of 
the  Spanish  race,  but  to  be  persons  who  spoke  the  English 
language;  that  it  was  the  desire  of  these  people  that  only 
children  of  fair  complexion  be  sent.  In  response  to  the  ap- 
plication, and  upon  the  representations  made  by  the  priest, 
forty  children  were  sent  by  the  petitioner,  under  the  charge 
of  Sister  Anna  Michella  and  two  other  sisters  of  charity, 
<and  an  agent  by  the  name  of  Swayne,  consigned  to  the  per- 
sons whose  names  had  been  previously  supplied  by  the  priest. 
These  children  were  of  the  Caucasian  race,  and,  as  requested 
by  the  said  priest,  chosen  from  among  those  in  the  institu- 
tion who  were  fairest  and  lightest  in  complexion.  They 
were  all  children  of  unusual  beauty  and  attractiveness. 
Their  ages  were  from  eighteen  months  to  five  years.  To 
the  clothing  of  each  child  was  attached  a  tag,  giving  the 
band  number  of  each  child,  the  name  of  the  person  to  whom 
consigned,  and  the  name  and  date  of  birth  of  the  child.  To 
each  person  to  whom  a  child  was  assigned  was  sent  a  letter, 
signed  by  the  sister  superior,  requesting  that  the  consignee, 
within  a  week  after  the  reception  of  the  child,  fill  out  a 
blank  which  was  inclosed,  containing  the  n«ime  of  the  child, 
the  name  of  the  foster  parents  in  full,  the  business  occupa- 
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tion  and  the  post-office  address  of  such  foster  parents,  and 
forward  the  same  to  the  hospital  authorities.  The  letter  also 
requested  that  the  person  to  whom  each  child  was  assigned 
should  write  yearly,  about  the  1st  of  May,  how  the  child 
was  progressing,  and  giving  other  items  of  interest.  On 
the  evening  of  October  1,  1904,  the  children,  in  charge  of 
said  sisters  and  agent,  arrived  in  Clifton  in  a  special  car. 
It  having  become  a  matter  of  notoriety  in  Clifton  that  a 
number  of  children  were  to  arrive,  to  be  distributed  to  Mexi- 
can families,  a  crowd  of  Mexicans  gathered  at  the  station 
on  the  arrival  of  the  train,  together  with  a  few  American 
women  of  good  families ;  the  latter  being  attracted  by  curi- 
osity and  a  desire  to  see  the  children,  who,  they  supposed, 
were  Mexicans.  The  children  consigned  to  the  persons  in 
Clifton  were  taken  from  the  car  by  those  in  charge  of  them, 
the  Americans  present  assisting  in  taking  them  out.  The 
latter  were  told  by  the  agent  that  no  disposition  of  the 
children  to  the  Mexican  families  would  be  made  that  night, 
and,  on  being  asked  by  one  of  the  American  women,  he  said 
that  in  the  morning  an  opportunity  would  be  given  her  to 
make  an  application  for  one  of  the  children.  Upon  the  ar- 
rival of  the  train,  the  priest  came  into  the  car,  and  Sister 
Anna  Michella  then  asked  him  what  sort  of  people  they 
were  to  whom  the  children  were  to  be  allotted.  He  there- 
upon said  that  they  were  all  good  American  citizens,  moral, 
and  had  no  children  of  their  own,  and  that  the  homes  were 
all  that  could  be  wished  for.  Having  noticed  that  some  of 
the  people  were  not  as  fair  in  color  as  she  had  hoped  for  and 
expected,  the  sister  asked  him  if  there  would  be  any  half- 
breeds  among  them,  and  he  said,  ''No."  She  asked  him  how 
the  people  lived,  and  he  replied  that  they  lived  in  frame 
houses.  She  ihen  stated  to  him  that  it  was  the  rule  of  the 
home  that  the  children  were  only  placed  out  on  trial  until 
such  time  as  the  homes  could  be  visited  by  the  sisters,  and 
that,  if  it  were  found  that  any  of  the  homes  were  not  as 
expected,  the  children  would  be  removed.  The  children  to  be 
left  at  Clifton  were  taken  to  the  priest's  house,  and  fifteen  of 
them,  under  the  supervision  of  the  priest,  were  turned  over 
that  night  to  the  persons  to  whom  they  were  consigned.  No 
visit  to  or  examination  of  the  homes  of  these  people  was  made 
at  any  time,  either  by  the  agent,  Swayne,  the  sisters  in  charge, 
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or  any  one,  on  behalf  of  the  petitioner.    They  relied  entirely 
npon  the  statement  of  the  priest. 

The  evidence  establishes,  without  contradiction,  that  the 
persons  to  whom  the  children  were  given,  as  assigned,  both 
in  Clifton  and  Morenci,  were  wholly  unfit  to  be  intrusted  with 
them;  that  they  were,  with  possibly  one  or  two  exceptions, 
of  the  lowest  class  of  half-breed  Mexican  Indians;  that  they 
were  impecunious,  illiterate,  unacquainted  with  the  English 
language,  vicious,  and,  in  several  instances,  prostitutes  and 
persons  of  notoriously  bad  character;  that  their  homes  were 
of  the  crudest  sort,  being  for  the  most  part  built  of  adobe, 
with  dirt  floors  and  roofs;  that  many  of  them  had  children  of 
their  own,  whom  they  were  unable  properly  to  support.  Sis- 
ter Anna  Michella,  who  was  intrusted  with  the  matter  of 
carrying  out  the  instructions  of  the  hospital  authorities,  was 
so  struck  by  the  unfitness  of  these  people  that  in  three  in- 
stances she  refused  to  allow  the  children  to  be  delivered,  and 
in  other  instances,  as  testified  to  by  a  witness,  gave  them  up 
"with  tears  streaming  from  her  eyes";  and  from  her  own  tes- 
timony it  appears 'that  she  was  not  satisfied  with  the  people 
to  whom  they  were  to  be  delivered,  but  that  she  felt  that  she 
4S0uld  not  override  the  authority  of  the  priest. 

On  the  morning  of  the  2d  of  October,  it  became  generally 
known  to  the  American  residents  of  Clifton  that  the  children 
had  been  distributed  the  night  before  to  these  people.  Much 
indignation  was  immediately  aroused  and  an  informal  confer- 
ence of  citizens  was  held  to  discuss  the  matter  of  the  distri- 
bution of  the  children  which  had  been  made.  A  committee 
was  appointed  to  go  to  Morenci  and  ascertain  from  the  priest 
and  the  agent,  Swayne,  their  purposes,  and  to  inform  them  as 
to  the  feeling  excited  among  the  Americans  over  the  distri- 
bution of  these  white  children  to  these  half-breed  Indian  fam- 
ilies. This  committee  was  composed  of  one  Jeff  Dunagan,  a 
deputy  sheriff,  and  one  Thomas  Simpson.  The  committee  left 
Clifton  about  one  o'clock  in  the  afternoon,  and  arrived  in 
Morenci  shortly  after  two  o'clock  in  the  afternoon.  They  im- 
mediately went  to  see  Mr.  Mills,  the  superintendent  of  the 
copper  company  operating  at  that  place, — one  of  the  leading 
citizens  of  the  town, — and,  in  company  with  hiip,  went  in 
search  of  the  agent,  Swayne,  whom  they  found  at  the  hotel. 
Dunagan  then  stated  to  the  agent  the  feeling  which  had  been 
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aroused  in  Clifton,  their  purpose  in  visiting  Morenei,  and 
asked  him  what  he  would  do  in  the  matter.  Both  Dunagan  and 
Simpson  testified  that  in  response  to  their  inquiries  the  agent, 
Swayne,  said  that  he  knew  his  business,  and  did  not  propose 
to  be  dictated  to  by  the  people;  that  the  children  "had  be«i 
placed,  and  would  stay  placed."  The  testimony  of  Swayne 
qualifies  the  statements  of  Dunagan  and  Simpson  as  to  what 
was  said  by  him  on  that  occasion.  But  whatever  may  have 
been  the  precise  reply  made  by  Swayne,  it  is  not  disputed 
that  Dunagan  and  Simpson  telephoned  the  information  to 
the  people  in  Clifton  that  they  had  seen  Swayne,  and  that 
his  reply  was  that  he  would  not  do  anything;  that  the  chil- 
dren had  been  placed,  and  would  stay  placed.  Upon  the  re- 
ceipt in  Clifton  of  this  information  so  telephoned,  a  meeting 
of  the  citizens  was  held,  and  a  committee  of  twenty-five  -per- 
sons  was  named  to  collect  the  children  from  the  people  to 
whom  they  had  been  consigned,  and  to  bring  them  to  the 
principal  hotel  of  the  place.  The  members  of  the  committee 
then  visited  the  various  homes  of  the  persons  having  x)osses- 
sion  of  the  children,  and  stated  to  the  latter  that  they  had 
been  sent  by  the  American  residents  to  take  the  children  from 
their  possession.  In  each  instance  the  children,  without  pro- 
test, were  voluntarily  surrendered,  and  were  thereupon  taken 
to  the  hotel. 

Upon  the  arrival  of  the  train  in  Clifton,  all  the  children 
were  neatly  clad,  cleanly  in  appearance,  and  gave  every  evi- 
dence of  careful  nursing  and  proper  attention.  When  the 
children  were  obtained  from  these  people,  they  were  in  a 
filthy  condition,  covered  with  vermin,  and,  with  two  or  three 
exceptions,  ill  and  nauseated  from  the  effects  of  coarse  Mex- 
ican beans,  chilis,  watermelons,  and  other  improper  food  which 
had  been  fed  them,  and  in  some  instances  from  the  effects  of 
beer  and  whisky  that  had  been  given  them  to  drink.  Upon  the 
arrival  of  the  children  at  the  hotel,  certain  good  women  of  the 
place  took  charge  of  them,  nursed  them,  and  secured  medical 
care  and  attention  for  them.  On  the  next  day  the  children 
were  given  to  the  several  respondents  in  these  cases,  who 
have  since  had  them  in  their  care,  custody,  and  control. 

The  agent,  Swayne,  and  the  priest  on  the  night  of  October 
2d  returned  with  Dunagan  and  Simpson  to  Clifton,  arriving 
there  in  the  early  morning.    Citizens  to  the  number  of  two 
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or  three  hundred  had  assembled,  and  were  waiting  j^or  their 
return.    At  this  meeting  much  excitement  was  manifested,  but 
no  act  of  violence  was  done  at  that  or  any  other  timeu    Some 
threats,  however,  of  a  general  character,  were  made  by  cer- 
tain persons  against  the  agent,  Swayne.    Both  Swayne  and 
the  priest  made  a  statement  of  their  position  at  this  meeting. 
Swayne  at  that  time  was  apprehensive  that  he  might  receive 
bodily  harm.    In  his  statement  at  the  meeting  he  said  that 
the  children  were  placed  temporarily  in  charge  of  the  people 
to  whom  they  had  been  consigned,  but  the  understanding  was 
that  the  sisters  were  to  remain  for  a  matter  of  two  or  three 
weeks,  and,  if  it  were  found  by  them  that  any  of  the  children 
were  placed  in  improper  homes,  they  would  be  taken  from 
such  homes  and  replaced.    He  protested  against  the  taking 
of  the  children  by  the  American  residents,  and  neither  by  his 
consent,  nor  that  of  the  sisters,  were  the  children  either  taken 
from  the  homes  in  which  they  had  been  placed  or  given  to  the 
respondents.    On  the  next  day  other  meetings  were  held,  at 
which  both  the  priest  and  Swayne  were  present.    The  Clifton 
children  were  not  given  up  to  the  sisters  or  the  agent  by  the 
people  who  had  taken  them  in  charge,  for  the  reason  that 
they  feared,  if  so  returned,  the  children  might  be  again  placed 
in  equally  unfit  homes  of  Mexican  Indians  elsewhere.    In  Mo- 
renci,  after  the  distribution  of  the  children,  and  after  the 
facts  had  become  known,  the  same  indignation  was  aroused 
among  the  American  citizens,  and  much  the  same  course  was 
pursued  as  in  Clifton.    Mr.  Mills,  in  company  with  others, 
called  upon  the  sisters  and  upon  the  agent,  Swayne,  and  re- 
monstrated with  them  against  permitting  the  children  to  re- 
main with  the  people  to  whom  they  had  been  distributed. 
As  a  result  of  these  remonstrances,  and  a  statement  by  Mr. 
Mills,   that  the  American  residents  of  Morenci  would  not 
suffer  the  children  so  to  remain,  the  priest  and  the  agent, 
Swayne,  visited  the  homes  of  the  Mexicans  having  the  chil- 
dren, and  obtained  a  surrender  of  them,  and  brought  them 
to  the  hotel;  and  these  children,  with  the  exception  of  three, 
who  were  turned  over,  at  the  request  of  Dunagan,  to  be  dis- 
tributed among  American  residents,  were  subsequently  taken 
back  by  the  sisters  and  the  agent  to  the  East,  and  there  placed 
in  homes.     It  is  shown  by  the  testimony  of  Sister  Anna  and 
the  agent,  Swayne,  that  they  would  not  have  given  the  three 
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Morenci  children  to  Dunagan,  except  that  they  then  be- 
lieved that  the  people  of  Morenci  would  not  permit  any  of 
the  children  to  be  taken  away  by  them. 

It  is  clearly  established  by  the  proof  in  the  case,  and  it  is 
not  disputed,  that  each  of  the  respondents  is  a  fit  and  proper 
person  to  have  the  care,  custody,  and  control  of  the  children; 
that  they  are  people  of  sufficient  means  properly  to  care  for 
and  educate  the  children,  and  that  they  are  fit  persons,  by 
reason  of  their  character,  standing,  and  age,  to  have  and 
maintain  such  care,  custody,  and  control;  that,  without  ex- 
ception, they  have  become  attached  to  the  children,  and  the 
children  have  become  attached  to  them ;  and  that  each  desires 
to  retain  the  particular  child  which  he  has,  in  order  that  he 
may  rear  the  same  as  one  of  his  own  household 

On  the  16th  of  October,  applications  were  made  by  the  re- 
spondents to  the  probate  court  of  Graham  County,  Arizona, 
for  letters  of  guardianship  of  the  person  of  the  child  which 
each  possessed.  Hearings  were  had,  at  which  this  petitioner 
was  represented  by  counsel,  and  in  each  instance  letters  of 
guardianship  were  granted  in  accordance  with  said  applica- 
tion, and  each  of  said  respondents  duly  qualified  as  such 
guardian.  Thereupon  this  petitioner  took  an  appeal  from  the 
order  granting  said  letters  of  guardianship  in  each  case  to  the 
district  court  of  Graham  County.  Pending  said  appeals  these 
petitions  were  filed,  and  in  response  to  the  writs  the  children 
were  brought  before  this  court. 

Eugene  S.  Ives,  and  Bennett  &  Williams,  for  Petitioner. 
Bennett  &  Bennett,  and  W.  C.  McFarland,  for  Respondent. 
Frederick  S.  Nave,  U.  S.  Attorney,  by  leave  of  Court 

KENT,  C.  J.  (after  stating  the  facts  as  above). — This  pro- 
ceeding, though  not  presenting  questions  difficult  of  determi- 
nation, or  points  of  law  that  are  novel,  is  unusual  in  many 
of  its  features,  and  is  important  as  determinative  of  the  dis- 
position and  welfare  of  a  number  of  little  children,  ignorant 
of  the  contest  that  is  being  carried  on  in  regard  to  them.  Our 
decision  will  determine  the  question  of  their  environment,  the 
circumstances  under  which  they  shall  be  brought  up,  the  foster 
parents  and  homes  they  are  to  have,  and  will  affect  their 
future  probably  to  a  greater  degree  than  any  one  circumstance 
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that  can  now  come  into  their  lives.  The  importance  to  them 
of  a  proper  determination  of  this  proceeding  has  caused  us 
to  adopt  the  nnnsual  procedure  of  hearing  the  evidence  orally 
before  the  full  bench,  and  we  deem  it  proper,  although  the  case 
has  only  in  the  past  few  days  been  closed,  to  determine  the 
matter  now,  while  all  the  parties  concerned  are  before  the 
court,  and  to  state  the  facts  as  we  find  them  and  our  con- 
clusions somewhat  at  length,  although  opportunity  has  not 
been  given  to  formulate  them  other  than  hastily. 

The  question  presented  for  our  determination  primarily  is, 
What  disposition  of  these  children  will  be  for  their  best  inter- 
ests? They  are  brought  before  us  by  the  petitioner,  claiming 
its  legal  right  to  their  custody.  The  respondents  appear  and 
claim  their  custody,  alleging  also  a  legal  right.  Whether  a 
legal  right  exists,  either  on  the  one  side  or  the  other,  such  right 
is  not  conclusive  upon  us;  and  while  it  is  properly  a  factor 
to  be  taken  into  consideration  in  determining  the  welfare  of 
the  children,  such  welfare  is  the  controlling,  vital  determina- 
tive fact. 

The  supreme  court  of  Massachusetts  with  that  clearness  of 
diction  so  frequently  characteristic  of  its  opinions,  has,  in  the 
case  of  Woodworth  v.  Spring,  4  Allen,  321, — ^the  parent  case, 
often  cited  and  followed, — so  fully  covered  the  law  upon  this 
subject  that  we  deem  it  desirable  to  quote  here  the  greater 
portion  of  that  opinion.  Speaking  through  Mr.  Chief  Justice 
Bigelow,  the  court  in  that  case  said:  ''The  child  whose  cus- 
tody is  in  controversy  in  this  case  is  legally  domiciled  in  the 
state  of  Illinois.  That  was  his  domicile  of  origin,  and  as  he 
has  had  hitherto  no  legal  capacity  to  acquire  a  new  one,  and 
as  the  guardian  appointed  in  the  place  of  his  origin  has  never 
intended  to  change  the  domicile  of  his  ward,  that  of  his  birth 
still  continues.  Story  on  Conflict  of  Laws,  par.  46.  In  de- 
termining the  question  of  his  legal  custody  in  this  common- 
wealth, he  is  therefore  to  be  regarded  as  a  foreign  child  who 
is  lawfully  within  the  jurisdiction  of  this  state,  having  been 
brought  within  its  limits  not  forcibly  or  clandestinely,  but  with 
his  own  consent  and  with  that  of  the  petitioner,  his  duly  ap- 
pointed guardian  under  the  laws  of  Illinois,  who  had  the  law- 
ful custody  of  his  person  in  that  state.  So  much  seems  to  be 
clear,  and,  if  the  right  to  the  possession  and  control  of  the 
person  of  the  child  depended  on  his  domicile,  the  right  of  the 
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petitioner  to  claim  the  custody  of  his  person  would  be  indis- 
putable. But  we  are  unable  to  see  that  the  facts  that  the  child 
was  bom  in  another  state,  and  that  he  has  never  by  an  act  or 
election  of  his  own  or  of  his  guardian  obtained  a  new  home 
here,  have  a  decisive  bearing  on  the  question  at  issue  in  the 
present  case.  He  is  now  lawfully  within  the  territory  and 
under  the  jurisdiction  of  this  commonwealth,  and  has  a  right 
to  claim  the  protection  and  security  which  our  laws  afford  to 
all  persons  coming  within  its  limits,  irrespective  of  their  origin 
or  of  the  place  where  they  may  be  legally  domiciled.  Every 
sovereignty  exercises  the  right  of  determining  the  status  or 
condition  of  persons  found  within  its  jurisdiction.  The  laws  of 
a  foreign  state  cannot  be  permitted  to  intervene  to  affect  the 
personal  rights  or  privileges  even  of  their  own  citizens  while 
they  are  residing  in  the  territory  and  within  the  jurisdiction 
of  an  independent  government.  Effect  may  be  given  by  way 
of  comity  to  such  laws  by  the  judicial  tribunals  of  other  states 
and  countries,  but  ex  proprio  vigore  they  cannot  have  any  ex- 
traterritorial force  or  operation.  The  question  whether  a  per- 
son within  the  jurisdiction  of  a  state  can  be  removed  there- 
from depends  not  on  the  laws  of  the  place  whence  he  came 
or  in  which  he  may  have  his  legal  domicile,  but  on  his  rights 
and  obligations  as  they  are  fixed  and  determined  by  the  laws  of 
the  state  or  country  in  which  he  is  found.  .  .  .  The  comity 
of  a  state  will  give  no  effect  to  foreign  laws  which  are  incon- 
sistent with  or  repugnant  to  its  own  policy,  or  prejudicial  to 
the  rights  and  interests  of  those  who  are  within  its  jurisdic- 
tion. Even  the  parental  relation,  which  is  everywhere  rec- 
ognized, will  not  be  deemed  to  carry  with  it  any  authority  or 
control  beyond  that  which  is  conferred  by  the  laws  of  the  coun- 
try where  it  is  exerted.  The  patria  potestas  of  a  foreign  par- 
ent over  his  child  is  not  that  which  is  vested  in  him  by  the 
laws  of  the  place  of  his  domicile,  but  that  which  exists  by  vir- 
tue of  the  parental  relation  in  the  country  where  the  father 
seeks  to  enforce  his  authority.  These  well-settled  principles 
are  founded  on  the  necessity  of  securing  and  preserving  to 
every  state  the  exclusive  sovereignty  and  jurisdiction  within 
its  own  territory,  and  avoiding  the  confusion  and  conflict  of 
rights  and  remedies  which  would  ensue  from  attempting  to 
give  extraterritorial  effect  to  the  varying  laws  of  different 
countries.     'Statuta  suo  cluduntur  territorio,  nee  ultra  terri- 
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toritun  disponunt.'    Every  nation  has  an  exclusive  right  to 
regulate  persons  and  property  within  its  jurisdiction  accord- 
ing to  its  own  laws  and  the  principles  of  public  policy  on 
which  its  own  government  is  founded.    It  results  from  these 
principles  that  persons  exercising  offices  and  trusts  with  which 
they  are  clothed  by  virtue  of  the  laws  of  a  particular  state  or 
country  cannot  undertake  to  transfer  their  power  or  capacity 
to  act,  so  as  to  control  persons  or  property  situated  beyond  the 
limits  of  the  jurisdiction  of  the  government  or  sovereignty 
from  which  their  authority  is  derived.     An  administrator 
appointed  under  the  laws  of  a  foreign  state  cannot  act  as  such 
in  this  commonwealth.    Nor,  for  like  reasons,  can  a  guardian 
appointed  by  virtue  of  the  statutes  of  another  state  exercise 
any  authority  here  over  the  person  or  property  of  his  ward. 
His  rights  and  powers  are  strictly  local,  and  circumscribed 
by  the  jurisdiction  of  the  government  which  clothed  him  with 
the  office.    Story  on  Conflict  of  Laws,  par.  499.  ...  So  far, 
therefore,  as  the  claim  of  the  petitioner  to  the  custody  of  the 
child  in  the  present  case  rests  on  a  supposed  rightful  author- 
ity to  control  his  person  in  this  commonwealth  by  virtue  of  his 
appointment  as  guardian  in  the  state  of  Illinois,  it  is  not  sup- 
ported either  on  principle  or  authority.     He  cannot  assert 
his  tutorial  power  de  jure  in  our  courts  or  within  our  terri- 
tory.   But  it  by  no  means  follows  that  his  claim  to  the  care 
of  the  child  and  the  control  of  his  person,  and  to  the  privilege 
of  removing  him  from  this  commonwealth,  is  to  be  absolutely 
denied.    On  the  contrary,  it  is  the  duty  of  the  courts  of  this 
state,  in  the  exercise  of  that  comity  which  recognizes  the  laws 
of  other  states  when  they  are  consistent  with  and  in  harmony 
with  our  own,  to  consider  the  status  of  guardian  which  the 
petitioner  holds  under  the  laws  of  another  state  as  an  impor- 
tant element  in  determining  with  whom  the  custody  of  the 
child  is  ta  continue.    It  would  not  do  to  say  that  a  foreign 
guardian  has  no  claim  to  the  care  or  control  of  the  person  of 
his  ward  in  this  commonwealth.    If  such  were  the  rule,  a  child 
domiciled  out  of  the  state,  who  was  sent  hither  for  purposes 
of  education,  or  came  within  the  state  by  stealth,  or  was 
brought  here  by  force  or  fraud,  might  be  emancipated  from 
the  control  of  his  rightful  guardian,  duly  appointed  in  the 
place  of  his  domicile,  and  thus  escape  or  be  taken  out  of  all 
legitimate  care  and  custody.    But  in  such  cases  the  foreign 
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g^iai^dian  would  not  be  regarded  here  as  a  stranger  or  intru- 
der.    His  appointment  in  another  state  as  guardian  of  an 
infant,  with  powers  and  duties  similar  to  those  which  are  by 
our  laws  vested  in  guardians  over  the  persons  of  their  wards, 
would  entitle  him  to  ask  that  the  comity  of  friendly  states 
having  similar  laws  and  usages  should  be  so  far  recognized 
and  exerted  as  to  surrender  to  him  the  infant,  so  that  he 
might  be  again  restored  to  his  full  rights  and  powers  over 
him,  by  removing  him  to  the  place  of  his  domicile.    And  if 
it  should  appear  that  such  surrender  and  restoration  would 
not  debar  the  infant  from  any  personal  rights  or  privileges 
to  which  he  might  be  entitled  under  our  laws,  and  would  be 
conducive  to  his  welfare  and  promote  his  interests,  it  would 
be  the  duty  of  the  court  to  award  to  the  foreign  guardian 
the  custody  of  the  person.    Nor  can  we  see  that  the  appoint- 
ment of  a  guardian  over  the  minor  by  the  probate  court  in  this 
commonwealth  operates  to  bar  any  decree  by  this  court  in 
favor  of  the  foreign  guardian,  awarding  to  him  the  custody 
of  his  ward.    Such  an  appointment  might  be  expedient  and 
proper  for  the  purpose  of  clothing  some  one  in  this  common- 
wealth with  authority  over  the  person  of  an  infant  for  his 
protection  and  security  against  any  unauthorized  interference 
or  control.    But  it  certainly  would  not  conclusively  settle  his 
permanent  status  or  condition,  so  long  as  he  remained  an 
infant,  or  prevent  his  being  removed  from  the  commonwealth 
by  the  guardian  appointed  in  the  place  of  his  domicile,  if  the 
interests  and  welfare  of  the  ward  rendered  such  removal 
expedient  or  necessary.    No  doubt,  so  long  as  the  child  con- 
tinues within  this  jurisdiction,  the  guardian  appointed  in  the 
courts  of  this  state  would  have  the  exclusive  right  to  the 
custody  of  his  person.    But  the  decree  of  the  probate  court 
does  not  deprive  this  court  of  the  power  to  adjudicate  and 
determine  the  question  of  the  proper  custody  of  the  child 
as  between  a  domestic  guardian  and  one  appointed  in  the  place 
of  the  domicile  of  the  infant.    The  jurisdiction  of  this  court 
to  decide,  on  habeas  corptts  or  other  proper  process,  concern- 
ing the  care  and  custody  of  infants,  is  paramount,  and  cannot 
be  taken  away  by  any  decree  of  an  inferior  tribunal.  .  .  .  The 
result  is  that  neither  of  the  parties  to  the  present  proceeding 
can  assert  or  maintain  an  absolute  right  to  the  permanent  care 
and  custody  of  the  infant  who  is  now  before  the  court    But 
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it  is  for  this  court  to  determine,  in  the  exercise  of  a  sound 
judicial  discretion,  having  regard  to  the  welfare  and  perma- 
nent good  of  the  child,  as  a  predominant  consideration,  to 
whose  custody  he  shall  be  committed." 

It  will  be  noted  that  the  case  from  which  we  have  quoted 
differs  from  the  proceeding  before  us,  in  that  in  the  Massa- 
chusetts case  the  child  was  in  that  jurisdiction  without  the 
intent  of  its  guardian  to  change  its  domicile  to  that  state, 
while  here  the  still  stronger  reason  exists  for  following  the 
doctrine  enunciated,  in  that  the  petitioner,  in  the  exercise  of 
its  custody  and  control  over  the  children,  voluntarily  brought 
them  to  this  jurisdiction,  with  the  conceded  intention  of  chang- 
ing their  domicile  by  placing  them  in  the  homes  in  this  terri- 
tory it  then  believed  to  be  suitable  ones.    Following  the  law 
as  we  find  it — ^and  with  it  we  are  in  full  accord — ^we  do  not 
deem  it  important  to  the  main  issue  to  be  decided  to  pass 
upon  the  contention  of  the  respondents  that  the  charter  of 
the  petitioner  gives  it  no  right  either  to  place  these  children 
in  homes,  or  to  reclaim  them  for  any  cause  after  they  have 
been  so  placed ;  that  the  petitioner  has  no  rights  of  guardian- 
ship; that  whatever  rights  the  petitioner  has  have  no  extra- 
territorial force,  and  can  avail  such  institution  nothing  out- 
side the  state  of  New  York ;  that  if  the  petitioner  has  a  right 
to  place  such  children  in  homes,  then  admittedly  it  is  a  part 
of  its  business,  and,  in  placing  these  children  in  the  homes 
here,  it  has  been  canning  on  such  business  in  this  territory, 
and,  having  done  so  without  compljdng  with  the  territorial 
laws  respecting  the  filing  of  its  articles  and  the  appointment 
of  an  agent,  it  cannot  now,  under  our  law,  maintain  this  pro- 
ceeding, founded  on  such  business  so  done  here.     If  the 
subject-matter  of  this  proceeding  were  other  than  that  of  the 
custody  of  children,  the  legal  propositions  advanced  by  the 
respondents  would  merit  careful  attention;  but  in  this  pro- 
ceeding it  is  sufficient  to  say  that  we  do  not  recognize  any 
of  them  as  a  bar  to  the  proceeding  brought  by  the  petitioner, 
and  that  we  recognize  its  right  to  present  this  application,  and 
the  x)ower  of  the  court  under  this  application  to  award  the 
petitioner  the  relief  it  seeks,  if  it  be  for  the  best  interests  of 
the  children  so  to  do.    Similarly,  it  is  not  necessary  for  us  to 
determine  whether  the  petitioner  is  correct  in  its  position  that 
the  letters  of  guardianship  issued  to  the  respondents  by  the 
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probate  court  of  Graham  County  give  the  respondents  no  legal 
right  to  the  custody  of  the  children,  for  the  reason  that,  an 
appeal  having  been  taken  to  the  district  court,  where  a  trial 
de  novo  must  be  had,  such  appeal  vacates  the  order  of  appoint- 
ment and  the  letters  issued  thereunder,  for,  if  the  letters  be 
valid,  and  the  respondents  the  appointed  guardians  there- 
under, such  fact  is  in  no  way  controlling  ux)on  us,  and  is  but 
one  of  the  surrounding  circumstances  at  which  we  should  lool^ 
in  the  interests  of  the  children. 

We  hold,  therefore,  that,  under  the  facts  as  we  find  them, 
neither  the  petitioner  nor  the  re8i)ondents  have  any  such  legal 
claim  as  authorizes  us  for  that  reason  to  award  to  either  of 
the  parties  the  care  and  custody  of  these  children.  We  have, 
then,  to  decide  what  disposition  must  be  made  of  the  children^ 
to  subserve  best  their  welfare.  The  petitioner  has  frankly 
conceded  that  a  great  blunder  was  committed  in  the  consign- 
ment and  delivery  of  the  children  to  these  degraded  half- 
breed  Indians.  The  evidence  satisfies  us  that  it  was  an  unin- 
tentional blunder  on  the  part  of  the  institution,  and. was 
caused  by  the  misleading  and  inaccurate  report  of  the  local 
priest,  who  was  not  connected  with  the  institution,  and  was 
a  foreigner  and  unacquainted  with  existing  conditions;  that 
such  blunder  was  not  remedied  at  the  time  because  of  the 
tactless  stubborpness  of  the  agent,  and  the  feeling  of  the  sister 
in  charge  that  she  must  bow  to  the  authority  of  the  priest,  who 
insisted  upon  such  disposition.  We  recognize  the  desire  of  the 
institution  to  right  now,  and  to  right  itself,  the  wrong  done 
these  children,  and  to  secure  for  them  now  suitable  homes  to 
be  chosen  by  it,  and,  with  the  record  of  its  great  service  to 
humanity  in  the  past,  we  have  no  doubt  of  its  purpose  and 
ability  to  do  so;  but  as,  in  the  full  light  of  the  history 
of  this  transaction,  shown  by  the  evidence  adduced  at  the 
trial,  of  which  the  institution  so  far  away  can  hitherto  have 
had  but  partial  knowledge,  it  appears  that  the  mistake,  as 
originally  made,  was  made  by  one  not  connected  with  the 
petitioner,  and  that  the  ultimate  purpose  of  the  institution — 
that  of  finding  suitable  homes  for  their  children — ^has  in  this 
instance  already  been  accomplished,  we  do  not  believe  that 
the  best  interests  of  these  children  will  be  promoted  by  allow- 
ing the  petitioner  to  adopt  the  course  which  it  desires. 

The  counsel  for  petitioner  has  eloquently  argued  to  us  that 
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the  interests  of  these  children  will  best  be  subserved  by  allow- 
ing this  institution  to  take  them  to  the  East,  and  there  place 
them  in  homes  far  removed  from  the  knowledge  of  their  ante- 
cedents, which  by  reason  of  the  recent  events  has  become  so 
general  where  the  respondents  live.  This  argument  would 
have  great  weight  if  we  could  be  led  to  believe  that  a  mere 
change  of  foster  parentage  would  insure  a  condition  of  igno- 
rance of  the  circumstances  of  their  birth  and  desertion,  either 
in  the  children  when  they  come  to  years  of  discretion,  or  in  the 
friends  and  families  of  their  adoption.  There  can  be,  at  most, 
but  a  chance  that  such  would  be  the  result.  As  it  is,  these 
present  foster  parents — persons  of  some  means  and  education 
— from  the  day  when  with  humanitarian  impulse,  and  actu- 
ated by  motives  of  sympathy  for  their  pitiful  condition,  they 
assisted  in  the  rescue  of  these  little  children  from  the  evil  into 
which  they  had  fallen,  down  to  the  time  of  their  attendance 
at  this  trial,  at  cost  of  much  time  and  money,  in  their  loving 
care  and  attention,  have  shown  that  more  than  ordinary  ties 
of  affection  bind  them  to  these  children,  and  that  in  no  other 
homes  that  can  be  found  for  them  are  they  so  likely  to  fare 
as  welL  We  feel  that  it  is  for  their  best  interests  that  no 
change  be  made  in  their  custody,  and  that,  if  anywhere,  here 
in  the  changing  West,  the  land  of  opportunity  and  hope,  these 
children,  as  they  grow  to  manhood  and  womanhood,  will  have 
the  fullest  opportunity  that  it  is  possible  for  them  to  have 
to  be  judged,  not  upon  the  unfortunate  condition  of  birth, 
but  upon  the  record  they  themselves  shall  make,  and  the 
character  they  shall  develop. 
The  writ  will  be  dismissed  in  this  and  the  other  cases. 

SLOAN,  J.,  DOAN,  J.,  and  DAVIS,  J.,  concur. 
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[Criminal  No.  180.    Filed  March  30,  1905.] 

[80  Pae.  316.] 

TERRITORY  OF  ARIZONA,  Plaintiff  and  AppeUant,  ▼. 
J.  11  W.  MOORE,  Defendant  and  Respondent. 

1.  Ceiminal  Law — ^Appeal  and  Ebboe — ^Fboic  Justice  Ooubt — No  Fu»- 
THEE  Appeal — ^Bev.  Stats.  Aeiz.  1901,  Pen.  Ck)DS,  sso.  1067,  Oon- 
STEUED. — IJiider  the  express  provisioiis  of  section  1067,  supra,  there 
can  be  no  appeal  from  a  judgment  of  the  district  court  rendered 
in  a  case  appealed  from  a  justice,  police,  or  recorder's  court. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  YavapaL 
Richard  E.  Sloan,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Joseph  H.  Eibbey,  Attorney-General,  and  Samuel  L.  Pattee, 
District  Attorney,  for  Appellant. 

Hemdon  &  Norris,  for  Respondent 

THE  COURT.— The  appellant  in  this  case  was  tried  before 
a  justice  of  the  peace  upon  a  misdemeanor  charge,  and  was 
convicted.  He  appealed  to  the  district  court,  where  a  trial 
de  novo  resulted  in  a  judgment  of  acquittal.  The  territory 
now  seeks  to  prosecute  a  further  appeal  to  the  supreme  court. 
From  this  it  is  debarred  by  section  1067  of  the  Penal  Code, 
which  provides:  "...  There  shall  be  no  appeal  from  a  judg- 
ment of  the  district  court  rendered  in  a  case  appealed  from 
a  justice,  police  or  recorder's  court.''  The  appeal  will  there- 
fore be  dismissed. 
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[CMmioal  No.  185.     FUed  March  30,  1905.] 

[80  Pae.  321.] 

FRANK  MILLER,  Defendant  and  Appellant,  v.   TERRI- 
TORY OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  CWMiNAL  Law — Statotes  —  Consteuction  —  Cbiional — Common- 
Law  Bulb — ^Abolished  in  Arizona — ^Bev.  Stats.  Abiz.  1901,  sso.  5, 
Ck)NSTBUXD. — The  common-law  rale  that  penal  statutes  must  be 
strictly  construed  and  nothing  be  left  to  implication  has  been  abol- 
ished in  Arizona  bj  section  5,  8fipra,  which  provides  that  "The  rule 
of  the  common  law  that  penal  statutes  are  to  be  strictly  construed 
has  no  application  to  this  code.  All  its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their  terms,  with  a  view  to 
effect  its  object  and  to  promote  justice. '' 

8.  Criminal  Law — Gbanb  Larceny — Coi/r — Sttbjbct  or — ^Irrbspectivb 
ov  Value — ^Bey.  Stats.  Ariz.  1901,  sec.  444,  as  Amended  by  Act 
Ko.  18,  Laws  1903,  Constrxted — ^Martinez  y.  Territory,  5  Ariz. 
55,  44  Pao.  1089,  Distinguished. — ^Under  section  444,  gupra,  as 
amended,  making  it  grand  larceny  to  steal  a  horse,  mare,  gelding, 
etc.,  the  term  "mare''  is  sufSciently  comprehensive  to  include  within 
its  meaning  property  described  in  an  indictment  as  "one  certain 
animal  of  the  horse  species, — to  wit,  a  female  colt  about  one  year 
old,"  and  the  property  so  described  is  therefore  the  subject  of 
grand  larceny,  irrespective  of  its  value. 

8.  Appeal  and  Error — Conflict  op  Evidencs — ^Finding — Conclusiys 
.—Dickson  y.  Territory,  6  Ariz.  199,  56  Pao.  971,  Cited. — ^Where 
in  a  prosecution  for  grand  larceny  the  intent  being  a  material  ele- 
ment of  the  offense  charged,  the  evidence  was  such  that  the  jury 
could  have  reasonably  inferred  that  the  taking  was  with  a  felonious 
intent,  their  finding  will  not  be  disturbed  on  appeaL 

4.  Eyidencs — ^Expert  Testimony — ^Animals — Belationship — ^Xdentht- 
ING  Colt  as  Belonging  to  Certain  Mare. — ^In  a  prosecution  for 
grand  larceny  it  is  not  error  for  the  court  to  permit  horsemen  of 
experience  to  state  that  a  colt  belonged  to  a  certain  mare,  their 
testimony  being  based  upon  their  experience  as  stockmen  and  per- 
sonal observation  of  the  conduct  of  the  two  particular  animals 
toward  each  other. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Oraham. 
Fletcher  M.  Doan,  Judge.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Edwards  &  McFarland,  and  Alexander  Buck,  for  Appellant 

Joseph  H.  Kibbey,  Attorney-General,  for  Respondent 

DAVIS,  J.— The  defendant  was  charged  by  the  indictment 
in  this  case  with  **the  crime  of  grand  larceny,  committed  as 
follows :  The  said  Frank  Miller,  on  or  about  the  4th  day  of 
June,  A.  D.  1903,  and  before  the  finding  of  this  indictment,  at 
the  county  of  Graham,  territory  of  Arizona,  did  willfully, 
unlawfully,  and  feloniously,  take,  steal,  and  drive  away  one 
certain  animal  of  the  horse  species,  to  wit,  a  female  colt  about 
one  year  old,  the  said  female  colt  then  and  there  being  the 
personal  property  of  Mary  Spoflford ;  contrary  to  the  statutes 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  territory  of  Arizona."  He  was  convicted  of 
grand  larceny,  and  sentenced  to  a  term  of  seven  years*  impris- 
onment in  the  territorial  prison.  The  appeal  is  from  the  judg- 
ment of  conviction  and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial. 

It  is  urged  upon  us  that  the  verdict  and  judgment  are  not 
sustained  by  the  evidence, — ^flrst,  because  there  was  no  proof 
on  the  trial  of  the  value  of  the  colt  described  in  the  indictment; 
and  second,  because  there  was  no  evidence  of  any  felonious  in- 
tent. Section  444  of  the  Penal  Code  of  this  territory,  as  amend- 
ed March  12, 1903,  reads  as  follows :  *  *  Grand  larceny  is  larceny 
committed  in  either  of  the  following  cases :  (1)  When  the  prop- 
erty taken  is  of  the  value  exceeding  fifty  dollars.  (2)  When 
property  is  taken  from  the  person  of  another.  (3)  When  the 
property  taken  is  a  horse,  mare,  gelding,  cow,  steer,  bull,  calf, 
mule,  jack,  jenny,  goat,  sheep  or  hog,  or  any  neat  ot  horn  cat- 
tle. "  It  is  contended  by  counsel  for  the  appellant  that  a  *  *  colt ' ' 
is  not  included  within  the  specification  of  the  third  subdivision 
of  this  section,  and  that  it  is  therefore  not  such  property  the 
stealing  of  which  would  constitute  grand  larceny,  without 
regard  to  its  value.  But  we  do  not  think  that  the  Texas  cases 
relied  upon  to  support  this  view  are  in  point.  Under  a  statute 
of  that  state  making  it  a  felony  to  steal  ''any  horse,  gelding, 
mare,  colt,  ass,  or  mule,"  it  was  held  that  an  indictment  for 
stealing  a  horse  was  not  sustained  by  proof  of  the  theft  of  a 
mare;  for  the  statute  having  mentioned  both  *' horse"  and 
"mare"  showed  that  the  words  were  not  intended  by  the 
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legislature  to  be  synonymous.  Banks  v.  State,  28  Tex.  645. 
And  it  was  held  for  the  same  reason  that  an  indictment  for  the 
theft  of  a  horse  could  not  be  sustained  by  proof  that  the  ani- 
mal stolen  was  a  gelding.  Jordt  v.  State,  31  Tex.  571,  98 
Am.  Dec.  550.  So,  too,  it  has  been  held  by  our  own  supi'eme 
court,  under  the  statute  which  we  are  now  considering,  that  ' 
an  indictment  charging  the  larceny  of  a  steer  is  not  supported  > 
by  proof  of  the  stealing  of  a  cow.  Martinez  v.  Territory,  5 
Ariz.  55,  44  Pac.  1089.  But  these  cases  were  upon  questions 
of  variance.  In  the  case  before  us  there  is  no  claim  of  vari- 
ance between  the  proof  and  the  averment,  but  the  question 
presented  is  purely  one  of  statutory  construction.  Is  the 
property  mentioned  in  the  indictment  one  of  the  domestic 
animals  which  is  included  within  the  designation  of  the  stat- 
ute! The  term  ** horse,"  in  its  generic  sense,  embraces  all  the 
different  varieties  of  that  animal,  however  diversified  by  age, 
sex,  or  condition.  In  employing  the  words  **  horse,  mare,  geld- 
ing," the  statute  makes  a  classification  as  to  sex,  but  no  dis- 
tinction based  upon  age.  As  a  general  rule,  when  a  statute 
names  adult  animals  only,  the  young  are  included  under  the 
same  description.  If  the  object  of  the  law  was  to  reach  and 
punish  criminals,  it  is  not  to  be  presumed  that  the  legislature 
meant  to  hamper  its  execution  by  leaving  in  uncertainty  such 
questions  as  to  when  a  colt  becomes  a  horse  or  a  filly  becomes 
a  mare.  In  the  case  of  People  v.  Soto,  49  Cal.  67,  the  supreme 
court  of  California  had  before  it  a  question  somewhat  analo- 
gous to  that  which  is  here  presented.  In  that  state  the  statute 
made  '*eows,  bulls,  steers,  and  calves"  the  subject  of  grand 
larceny,  without  regard  to  value.  The  animal  stolen  was  a 
heifer.  In  construing  the  statute  the  court  said:  **It  is  evi- 
dent, we  think,  that  in  making  it  a  felony  to  steal  a  cow  the 
legislature  intended  to  include  under  that  designation  a  heifer 
also,  which  is  but  a  young  cow.  The  statute  enumerates  by 
particular  designation  cows,  bulls,  steers,  and  calves;  and  it 
cannot  reasonably  be  inferred  that  it  was  intended  to  exclude 
heifers,  but  rather  that  it  was  the  intention  to  designate  them 
as  cows."  Commenting  upon  certain  decisions  in  both  English 
and  American  courts,  seemingly  at  yariance  with  this  view, 
the  court  referred  to  the  fact  that  these  had  been  rendered  in 
jurisdictions  where  the  rule  prevailed  that  penal  statutes  must 
be  strictly  construed,  and  nothing  be  left  to  implication.    But 
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this  rule  had  been  abolished  in  California.  So  it  has  also  been 
in  this  territory  by  the  fifth  section  of  the  Penal  Code,  which 
provides  that  ''The  rule  of  the  common  law  that  penal  stat- 
utes are  to  be  strictly  construed,  has  no  application  to  this 
code.  All  its  provisions  are  to  be  construed  according  to  the 
fair  import  of  their  terms,  with  a  view  to  effect  its  object  and 
to  promote  justice."  Tested  by  the  last-mentioned  rule  of 
construction,  we  hold  that  the  term  ''mare,''  as  used  in  section 
444,  is  sufficiently  comprehensive  to  include  within  its  meaning 
the  property  which  is  described  in  the  indictment  as  "one  cer- 
tain animal  of  the  horse  species,  to  wit,  a  female  colt  about 
one  year  old";  and  that  the  property  so  described  is  therefore 
the  subject  of  grand  larceny,  irrespective  of  its  value. 

Upon  the  point  relating  to  the  felonious  intent,  the  proposi- 
tions of  law  which  are  stated  by  the  appellant  cannot  be  seri- 
ously challenged.  Such  intent  is  necessary  to  complete  the 
offense,  and  if  the  defendant  honestly  believed  that  the  animal 
which  he  was  charged  with  stealing  belonged  to  him  he  was 
not  guilty  of  larceny.  The  rule  which  makes  the  taking  under 
an  honest,  though  erroneous,  claim  of  right,  a  defense  to  an 
indictment  for  larceny,  is  one  of  the  very  few  instances  in 
which  ignorance  of  the  law  affects  the  legal  character  of  acts 
done  under  its  influence.  In  the  case  before  us  the  question 
of  the  good  faith  of  the  defendant's  claim  of  ownership  was 
submitted  to  the  jury  under  proper  instructions,  and  was 
decided  adversely  to  him.  There  was  evidence  on  the  trial 
from  which  the  jury  could  reasonably  have  inferred  that  the 
taking  of  the  colt  was  with  felonious  intent.  They  passed 
upon  the  sufficiency  of  this  evidence  after  seeing  the  witnesses 
and  their  demeanor  upon  the  stand.  The  trial  judge  reviewed 
its  sufficiency  upon  the  motion  for  a  new  trial.  Under  these 
conditions  we  are  not  now  justified  in  disturbing  the  finding. 
Dickson  V.  Territory,  6  Ariz.  199,  56  Pac.  971. 

It  is  claimed  that  the  court  erred  in  permitting  two  wit- 
nesses for  the  prosecution,  over  the  defendant's  objection,  to 
state  their  opinion  that  the  colt  in  question  belonged  to  a 
certain  mare  which  it  had  been  following.  In  each  case  the 
opinion  of  the  witness  was  based  upon  his  experience  as  a 
stockman  and  his  personal  observation  of  the  conduct  of  the 
two  particular  animals  toward  each  other.  We  think  that  a 
person  long  familiar  with  the  conduct  between  mares  and 
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colts  is  competent  to  express  an  opinion  as  to  this  relation- 
ship, and  that  there  was  no  prejudicial  error  in  the  roling  of 
the  court  upon  this  point. 

The  motion  for  a  new  trial  was  properly  overruled,  and  the 
judgment  of  the  district  court  will  be  affirmed 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[Criminal  No.  199.    Filed  March  30,  1906.] 

[80  Pae.  335.] 

UNITED  STATES  OP  AMERICA,  Plaintiff  and  Appellant, 
V.  SAM  PEPPERS,  Defendant  and  Respondent. 

1.  Appeal  and  Ebbob — ^Dividbd  Coust — ^Appibmancx — Act  Ck)NOBEss, 
Mabch  S,  1905,  CoNSTBUED. — ^Where  upon  the  question  which  the 
record  presents  the  court  is  divided  in  opinion,  the  judgment  will 
be  affirmed  in  accordance  with  the  provisions  of  act  of  Congress, 
9upra,  providing  that  three  justices  must  concur  in  order  to  reverse 
a  judgment  of  the  district  court. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  Fletcher  M.  Doan,  Judge.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell^  Assistant  United  States  Attorney,  for  Appellant 

No  appearance  for  Respondent 

THE  COURT. — This  is  a  criminal  case,  and  the  appeal  is 
taken  by  the  government  on  a  question  of  law  alone,  which 
was  decided  adversely  to  the  appellant  in  the  court  below. 
Upon  the  question  which  the  record  presents  the  court  is 
divided  in  opinion.  Since  the  submission  of  this  cause  Con- 
gress has  passed  an  act  (approved  March  3,  1905)  entitled 
**An  act  to  provide  for  an  additional  associate  justice  of  the 


128         Thb  Southern  Pacific  Co.  v.  Pitchett.        [9  Ariz. 

supreme  court  of  the  territory  of  Arizona,  and  for  other 
purposes^"  the  first  section  of  which  contains  the  following 
provision :  *'That  hereafter  the  supreme  court  of  the  territory 
of  Arizona  shall  consist  of  a  chief  justice  and  four  associate 
justices,  any  three  of  whom  shall  constitute  a  quomm,  but 
three  justices  must  concur  in  order  to  reverse  a  judgment  or 
other  determination  of  a  district  court.''  The  act  requiring 
the  concurrence  of  three  justices  to  reverse  the  determination 
which  the  district  court  made  of  the  question,  and  the  judges 
here  being  divided  respecting  it,  the  determination  made  in  the 
court  below  must  stand  afSrmed.  As  any  opinion  in  this  case 
would  but  represent  the  views  of  a  minority  of  the  courts  none 
will  be  expressed. 


[GiTil  No.  843.     Filed  March  30,  1905.] 
[80  Pae.  359.] 

THE  SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 
Defendant  and  Appellant,  v.  S.  P.  PITCHETT,  Plain- 
tiff and  Appellee. 

1.  Ye&dict — ^Daicaoes — ^ExcESsivs— Bemxdy— BBMimrnB—BEV.  Stats. 
Abiz.  1901,  PABS.  1389,  1450,  1455,  Cited— Southkbn  Pacific  Co.  y. 
ToMLiNSON,  4  Abiz.  126,  33  Pag.  710,  Distinguished. — Under  panip 
graph  1389,  supra,  providing  that  ''in  all  eases,  both  at  law  and  in 
equity,  either  party  shall  have  the  right  to  submit  all  issues  of  fact 
to  a  jury"  where  the  eourt  deems  excessive  a  verdict  for  damages 
which  are  in  their  nature  incapable  of  exact  ascertainment,  as  for 
injured  feelings,  and  is  satisfied  that  such  excessive  verdict  was 
due  to  the  influence  of  passion  and  prejudice,  it  was  not  within  the 
province  of  the  court  to  substitute  its  own  estimate  of  the  dam- 
ages for  that  which  it  had  rejected  by  ordering  a  remittitur,  but 
the  question  of  the  proper  sum  to  be  awarded  was  one  of  fact,  which 
should  have  been  submitted  to  the  determination  of  another  juiy. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  MaricoxNL 
Edward  Kent,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 
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Frank  Cox,  and  Alfred  Franklin,  for  Appellant 

A,  C.  Baker,  and  Walter  Bennett,  for  Appellee. 

To  deny  the  right  of  plaintiflF  to  remit  a  part  of  the  judg- 
ment as  a  condition  of  permitting  the  judgment  to  stand  is  to 
ask  this  court  to  disregard  the  statute  which  gives  him  that 
right.  Paragraph  1455  of  the  Revised  Statutes  of  Arizona 
provides  that  such  remittitur  shall  cure  any  error  in  the  ver- 
dict or  judgment  by  reason  of  such  excess. 

An  excessive  verdict  may  be  allowed  to  stand  if  the  plain- 
tiff will  enter  a  remittitur  for  the  excess.  And  where  the 
damages  are  not  sustained  by  the  evidence  the  court  may  re- 
quire the  plaintiff  to  choose  between  a  remittitur  and  a  new 
trial.  'Kinsey  v.  Wallace,  36  Cal.  462;  lUinois  Central  By. 
Co.  V.  Ehert,  74  111.  399 ;  Collins  v.  Council  Bluffs,  35  Iowa, 
432;  Lombard  v.  Chicago  etc.  By.  Co.,  47  Iowa,  494;  Doyle 
V.  Dixon,  97  Mass.  208,  93  Am.  Dec.  80 ;  Belknap  v.  Bailway 
Co.,  49  N.  H.  373 ;  Town  of  Union  v.  Durkes,  38  N.  J.  L.  21 ; 
Pendleton  By.  Co.  v.  Bohmann,  22  Ohio  St.  446. 

An  excessive  verdict  is  cured  by  remittitur  of  the  excess. 
Ferguson  v.  Ferguson,  38  Ark.  238 ;  Dodds  v.  Boane,  36  Ark- 
511 ;  Duffy  V.  Dubuque,  63  Iowa,  171,  18  N.  W.  900 ;  Attrell  v. 
Patterson,  58  Md.  226 ;  Higgs  v.  Hunt,  75  Mo.  106.  A  verdict 
for  excessive  damages  may  be  cured  by  release  of  the  excess  in 
actions  for  tort  as  well  as  in  actions  on  contracts.  Little  Bock 
By.  Co.  V.  Barker,  39  Ark.  491 ;  C.  and  M.  B.  Co.  v.  Eimrod 
Furnace  Co.,  37  Ohio  St.  434;  Corcoran  v.  Hann^n,  55  Wis* 
120,  12  N.  W.  468. 

The  remission  may  be  made  either  in  trial  court  or  by 
appellate  court.  Bank  of  Kentucky  v.  Ashley,  2  Pet.  327, 
7  L.  Ed.  440;  Trischet  v.  Hamilton  etc.  Co.,  14  Gray,  456; 
Cram  v.  Hadley,  48  N.  H.  191;  Toledo  etc.  By.  Co.  v.  Seals, 
50  HI.  150 ;  Strong  v.  Hool,  41  Wis.  659. 

DAVIS,  J. — On  May  9,  1901,  the  appellee  purchased  from 
the  agent  of  the  Atchison,  Topeka,  and  Santa  Fe  Railway 
Company  in  Denver,  Colorado,  a  round-trip  excursion  ticket 
entitling  him  to  passage  from  that  city  to  Deming,  New  Mex- 
ico, thence  over  the  Southern  Pacific  Company's  line  to  Mari- 
copa, thence  over  the  Maricopa  and  Phoenix  Railroad  to 
Phoenix,  and  to  a  return  by  the  same  route.    The  terms  of  the 
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contract  printed  upon  said  ticket,  and  signed  by  the  appellee 
at  the  time  of  its  purchase,  expressly  provided  that  the  said 
ticket  was  not  transferable.  It  was  also  provided  that  the 
said  ticket  would  be  liinited  for  the  return  passage  of  the 
original  purchaser  to  the  date  canceled  in  the  margin  thereof, 
and  that  the  same  would  only  be  good  for  such  return  pas- 
sage within  said  limit,  after  identification  of  the  said  pur- 
chaser by  writing  his  signature  on  the  back  thereof,  and  by 
other  means,  if  necessary,  in  the  presence  of  the  ticket  agent 
of  the  Maricopa  and  Phoenix  Railroad  at  Phoenix,  Arizona. 
Another  provision  of  the  contract  declared  that  the  said  ticket 
would  be  void  unless  signed  by  the  passenger  in  ink,  or  if 
more  than  one  date  be  punched,  or  if  it  show  alteration  by 
erasure  or  otherwise.    The  conductor  was  expressly  authorized 

ft 

to  take  up  the  ticket  if  presented  by  any  other  than  the  orig- 
inal holder,  whose  signature  and  description  were  recorded 
thereon.  The  ticket  so  purchased  was  of  a  form  in  common  use 
by  the  transportation  companies  in  their  passenger  service. 
There  was  printed  upon  the  margin  thereof  (1)  a. column  of 
years,  running  from  1893  to  1901,  inclusive;  (2)  abbrevia- 
tions for  the  calendar  months  of  the  year;  and  (3)  numbers 
from  1  to  31,  representing  the  days  of  the  month.  It  was 
intended  that  a  date  to  be  canceled  in  this  margin  should 
indicate  the  extreme  limit  of  the  ticket.  The  year  **1902"^ 
was  not  printed  upon  this  particular  ticket,  but  these  figures 
were  added  to  the  column  in  ink,  and  then  punched;  the 
punch  being  so  applied,  however,  that  it  also  canceled  one  of 
the  figures  of  the  printed  designation  **1901.''  The  abbre- 
viation '*  Feb.,  "indicating  the  month,  and  the  number  **9,"^ 
indicating  the  day  of  the  month,  were  also  punched.  The 
appellee's  signature  to  the  contract  on  the  face  of  said  ticket 
was  written  as  *'S.  F.  Fitchett."  He  traveled  on  the  ticket 
to  Phoenix,  over  the  route  indicated,  and  on  May  17,  1901,  in 
that  city,  presented  said  ticket  to  the  agent  of  the  Maricopa 
and  Phoenix  Railroad,  and  signed  the  same  on  the  back 
thereof,  in  the  presence  of  said  agent,  who,  in  turn,  duly 
stamped  and  signed  it  for  return  passage.  The  appellee's, 
second  signature  appeared  upon  the  ticket  as  "F.  Fitchett,'* 
which  is  satisfactorily  explained  by  him  as  having  been 
caused  by  the  failure  of  his  pen  to  let  down  ink  in  forming 
the  first  initial  of  his  name.     There  was  some  similarity  ia 
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the  handwriting  of  the  appellee's  signature  and  that  of  the 
Phoenix  agent,  which  appeared  immediately  below  it.  The 
appellee  started  upon  his  return  journey,  and  proceeded  as 
far  as  Maricopa,  at  which  point,  on  the  morning  of  May  18th, 
he  boarded  one  of  the  appellant's  regular  passenger  trains, 
eastbound.  He  presented  his  ticket  to  the  conductor  on  this 
train,  who  examined  and  punched  it,  and  passed  on.  Shortly 
thereafter  he  inquired  of  the  conductor  about  getting  a  stop- 
over at  Tucson,  when  the  latter  asked  to  again  see  his  ticket. 
Appellee  produced  it,  and  upon  this  second  examination  the 
conductor  commented  upon  the  irregular  manner  in  which 
the  ticket  was  punched,  and  also  spoke  of  peculiarities  about 
the  signatures  thereon.  The  appellee  testified  that  the  con- 
ductor, referring  to  the  signatures  on  the  back  of  the  ticket, 
said,  ^'The  man  that  signed  that  name  there  has  signed 
the  agent's  name  below,"  and  that  this  remark  was  repeated 
by  the  conductor  in  a  loud  tone  of  voice,  so  that  it  attracted 
the  attention  of  all  the  people  on  the  car.  The  conductor,  in 
his  testimony,  claimed  that  his  language  was  "that  it  looked 
like  whoever  signed  one  signed  the  other."  After  some 
verbal  controversy  the  conductor  kept  the  ticket,  and  de- 
manded that  the  appellee  pay  his  fare,  which  demand  was 
complied  with  by  the  appellee,  to  the  extent  of  the  payment 
of  $5.85  required  for  his  passage  to  Tucson.  There  was  no 
attempt  at  any  time  to  eject  the  appellee  from  the  train.  He 
stopped  off  at  Tucson,  where  he  remained  for  a  period  of 
eleven  days,  to  await,  as  he  claims,  the  arrival  of  funds 
necessary  to  enable  him  to  proceed  upon  his  journey  to 
Denver.  The  conductor  also  left  the  train  at  Tucson,  that 
being  the  end  of  the  division,  and  immediately  conferred  with 
the  division  superintendent  about  the  ticket  which  had  been 
the  subject  of  the  recent  controversy;  the  result  of  the  con- 
ference being  a  decision  to  return  to  the  passenger  his  ticket, 
and  the  amount  of  the  fare  which  he  had  paid.  The  con- 
ductor promptly  started  out  in  the  city  to  find  appellee,  to 
deliver  him  the  ticket  and  money,  and  met  him  about  a  block 
from  the  depot.  The  appellee's  own  account  of  what  oc- 
curred at  this  meeting  is  as  follows:  "I  seen  the  conductor 
on  the  sidewalk.  I  was  going  down  towards  the  depot,  on 
one  side  of  the  street,  and  he  was  coining  down  the  same  side, 
and  I  started  diagonally  across  the  street,  and  he  started 
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diagonally  to  head  me  off,  I  suppose ;  and  whai  I  got  on  the 
sidewalk  he  was  nearly  on  the  sidewalk,  and  I  turned  around 
to  go  the  other  way,  because  I  didn't  want  to  meet  him  or 
see  him.  He  says,  *I  want  to  see  you  a  minute.'  I  says,  *I 
don't  want  to  see  you.  I  want  you  to  keep  away  from  me.  I 
have  seen  enough  of  you  for  one  day.'  He  says  then,  *I've 
got  a  ticket  and  some  money  for  you,'  and  I  walked  right  on, 
and  paid  no  attention  to  him." 

In  his  action  against  the  appellant,  brought  in  the  district 
court  of  Maricopa  County  on  March  20,  1902,  the  appellee 
claimed  four  different  elements  of  damage,  viz.:  1.  For  the 
loss  of  his  railroad  ticket;  2.  Expenses  necessarily  Incurred 
while  detained  in  Tucson ;  3.  Injury  to  his  business  from  the 
delay;  and  4.  Mental  suffering,  anguish,  and  humiliation. 
With  its  answer  to  the  suit,  the  appellant  tendered  and  paid 
into  court  the  sum  of  $48.20,  for  the  value  of  the  ticket  and 
the  fare  paid.  A  trial  of  the  case  resulted  in  a  verdict  in 
favor  of  the  appellant,  which,  on  the  appellee's  motion,  how- 
ever, was  set  aside  by  the  court  and  a  new  trial  granted,  on 
account  of  a  technical  defect  in  the  tender,  under  the  pecu- 
liar state  of  the  pleadings.  Upon  the  second  trial  of  the  case, 
under  slightly  amended  pleadings,  the  jury  returned  the 
following  verdict  against  the  appellant : — 

^*We,  the  jury  duly  impaneled  and  sworn  in  the  above- 
entitled  action,  upon  our  oaths  do  find  for  the  plaintiff,  and 
assess  his  damages  at: 

$     48  20,  railroad  ticket. 
22  00,  expenses  in  Tucson. 
1,000  00,  injured  feelings. 


$1,070  20 

'*C.  M.  Zander,  Foreman.*' 

There  was  a  motion  by  the  appellant  to  set  aside  this  ver- 
dict and  for  a  new  trial,  based  upon  various  grounds, — 
among  others,  that  the  verdict  was  excessive,  not  warranted 
by  the  evidence,  and  was  given  under  the  influence  of  passion 
and  prejudice.  In  ruling  upon  this  motion,  the  learned 
judge  of  the  trial  court  expressed  his  views  as  follows:  "The 
verdict  of  the  jury  in  this  cause  shows  that  they  found  as  a 
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fact  that  the  language  and  conduct  of  the  conductor  was 
such  as  to  have  caused  an  injury  to  the  feelings  of  the  plain- 
tiff, for  which  he  should  be  compensated.  I  do  not  think 
it  is  the  province  of  the  court  to  set  aside  the  verdict  because 
the  opinion  of  the  court  in  that  regard  may  not  be  in  accord 
with  that  of  the  jury.  If,  however,  the  damages  awarded  by 
the  jury  as  compensation  for  such  acts  are  excessive,  it  is  the 
duty  of  the  court  to  set  aside  the  verdict.  Apart  from  the 
expenses  incurred  by  the  plaintiff,  there  is  no  claim  of  dam- 
age or  loss  by  the  plaintiff,  except  for  compensation  for  the 
injury  to  his  feelings  and  for  the  loss  of  his  time.  The  jury, 
by  their  verdict  expressly  found  that  the  plaintiff  was  not 
damaged  by  the  loss  of  his  time,  and  the  only  question  is 
whether  an  award  of  $1,000  is  excessive  as  compensatory 
damages  for  the  injury  to  the  feelings  of  the  plaintiff  by 
reason  of  the  acts  complained  of.  Taking  the  evidence  in  its 
most  favorable  aspect  for  the  plaintiff,  the  only  indignity 
or  humiliation  suffered  by  him  was  from  the  statement  of  the 
conductor  made  in  the  hearing  of  other  passengers,  with 
whom  the  plaintiff  was  unacquainted,  which,  in  effect,  ac- 
cused the  plaintiff  of  having  signed  a  name  on  the  ticket  not 
his  own.  There  was  no  attempt  to  eject  the  plaintiff  from 
the  train  or  offer  him  any  other  slight  or  indignity,  and  all 
the  subsequent  acts  of  the  company  and  its  agents  were  with 
a  view  of  rectifying  the  mistake  made.  The  apparent  irregu- 
larities of  the  ticket,  as  presented  by  the  plaintiff  to  the  con- 
ductor, justified  the  conductor  in  making  proper  inquiries, 
and  in  taking  proper  action  in  respect  thereto  in  the  line  of 
his  duty,  but  did  not  justify  him  in  accusing  the  plaintiff 
of  having  improperly  signed  the  ticket,  although  it  is  clear 
there  was  no  malice  or  ill  motive  on  the  part  of  the  con- 
ductor. Under  all  the  circumstances  of  the  case,  and  in 
the  light  of  all  the  evidence  adduced,  I  am  of  the  opinion 
that  an  award  by  the  jury  of  $1,000  for  the  injury  to  the 
feelings  of  the  plaintiff  is  clearly  in  excess  of  what  is  just 
and  proper  as  a  money  compensation  therefor.  The  motion 
for  a  new  trial  is  granted  unless  the  plaintiff  within  ten  days 
reduce  the  verdict  herein  by  remitting  therefrom  the  sum  of 
$600."  The  appellee  entered  a  remittitur  of  six  hundred  dol- 
lars, in  accordance  with  the  suggestion  of  the  court,  where- 
upon the  motion  for  a  new  trial  was  denied.     The  appeal  is 
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from  the  order  denying  the  motion  for  a  new  trial,  and  from 
the  judgment  entered  on  the  verdict. 

Of  the  errors  which  the  appellant  assigns,  one  which  we 
deem  to  be  of  chief  consequence  is  based  upon  the  action  of 
the  trial  court  with  reference  to  the  remittitur,  involving,  as 
it  does,  an  important  question  of  procedure,  which  has  never 
been  directly  passed  upon  in  this  territory.  It  was  the  ex- 
pressed view  of  the  trial  court  that  the  award  by  the  jury 
of  one  thousand  dollars  for  the  injury  to  the  feelings  of  the 
appellee  was  clearly  in  excess  of  what  was  just  and  proper  as 
a  money  compensation  therefor.  It  must  also  have  appeared 
to  the  court,  as  it  conclusively  does  to  us,  that  this  verdict, 
so  disproportionate  to  the  injury  proved,  was  not  the  result 
of  cool  and  dispassionate  consideration  of  the  jury.  Under 
these  circumstances,  did  the  court  have  the  power,  against 
the  objection  of  either  party,  to  render  judgment  for  the  bal- 
ance of  the  verdict,  after  remitting  therefrom  the  part  which 
it  deemed  excessive?  Upon  this  question  there  is  an  appar- 
ent conflict  in  the  authorities,  attributable  in  some  measure 
to  the  varying  provisions  of  the  local  codes.  There  are 
actions,  the  subject  of  which  has  a  contract,  commercial,  or 
other  established  standard  of  valuation,  where  the  amount 
of  the  verdict,  when  the  facts  are  shown,  becomes  generally 
mere  matter  of  computation.  It  seems  to  be  weU  settled  that 
in  this  class  of  actions  any  excess  in  the  verdict  above  what 
the  evidence  satisfactorily  establishes  may,  with  the  assent  of 
the  party  in  whose  favor  it  is  rendered,  be  eliminated  by 
remittitur,  and  judgment  entered  for  the  residue.  **The  ex- 
ercise of  such  power,"  it  has  been  said,  '4s  sanctioned  on  the 
theory  that  the  excess  arises  from  misapprehension  of  the  law 
or  the  facts,  or  error  in  computation,  not  necessarily  per- 
meating and  vitiating  the  entire  verdict,  and  which  it  is 
competent  to  correct,  with  the  assent  of  the  party  whom  alone 
the  correction  could  prejudice,  by  striking  therefrom  any  dis- 
tinct item,  or  excess  in  the  computation  of  its  value,  appear- 
ing to  be  unsupported  by  the  evidence."  The  rule  is  a 
salutary  one,  and,  when  employed  with  discretion,  terminates 
litigation  while  promoting  justice.  But  in  that  class  of  ac- 
tions in  which  the  opinion  of  the  jury,  unaided  by  any  known 
standard  of  valuation,  determines  the  magnitude  of  the  re- 
covery, the  power  of  the  court  over  an  excessive  verdict  is 
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considered  by  many  authorities  to  be  quite  different.  Al- 
though the  verdict,  if  purged  of  any  supposed  excess,  might, 
in  the  opinion  of  the  court,  be  well  sustained  as  to  the  resi- 
due by  the  facts  disclosed,  yet  the  manifest  presence  and 
influence  of  passion,  prejudice,  or  partiality  in  producing 
the  excess  vitiates  the  verdict  in  toio,  and,  according  to  these 
authorities,  excludes  the  power  of  the  court  to  invalydate  or 
save  any  part  of  it  against  the  consent  of  either  party./  It  was 
a  theory  of  tha  rnnjiTinTilnw  that  the  money  value^  of  per- 
sonaTwrongs  which  coulJ  Lavu  ao  oortoin  otandiUBELflf^incso- » 
urement-ishould  not  be  ^committ<?d  ta^tha.  arbitrament  of  a 
single,  miini,  bui^guld  be  measured  by  the  average  of  im- 
pagtial  gpmion,  of  which  the  concurrence  of  twelvenmluJs, 
unlnHuenced  by  passion,  resentment,  or  cyrupt'^r^l  wmiU  t^fi^ 
a  fair  expression.  **Xt  is  ttigj[)eeuTTar  province  of  the  jury/' 
observes  a~note<i  law-writer,  **to  decide  such_ cases  under 
appropriate  instructions  from  the  court,  and  the  law  SoS 
not  reco^izejnthe  latter  the  power  to  substitute  ixs  owiT 
judgment  forJthftLS?*  ^^^  J  ^If-  Although  the  verdict^inay  be 
considerably  more  or  less  than,  in  the  judgment  of  the  court, 
it  ought  to  have  been,  still  it  will  decline  to  interfere,  unless 
the  amount  is  so  great  or  so  small  as  to  indicate  that  the 
jury  must  have  found  it  while  under  the  influence  of  passion, 
prejudice,  or  gross  mistake,  or,  in  other  words,  that  it  is  the 
result  of  accident  or  perverted  judgment,  and  not  of  cool  and 
impartial  deliberation.  When  the  verdict  is  thus  excessive 
or  deficient,  the  trial  court,  in  its  discretion,  will  interpose 
and  set  it  aside."!  2  Sutherland  on  Damages,  3d  ed.,  sec. 
459.  But  when  a  verdict  is  tainted  by  the  presence  of  any 
such  infirmities,  is  it  safe  to  permit  any  portion  of  it  to 
stand  as  the  basis  of  a  judgments  If  recklessness  has  con- 
trolled in  measuring  the  extent,  may  it  not  be  probable  that 
it  also  controlled  in  determining  the  right  of  recovery?  In 
Southern  Pacific  Co,  v.  Tomlinson,  4  Ariz.  126,  33  Pac.  710, 
this  court,  speaking  through  Mr.  Justice  Sloan,  said:  ''A 
trial  court  has  the  power,  where  excessive  damages  have  been 
allowed  by  the  jury,  and  where  the  motion  to  set  aside  the 
verdict  is  based  upon  this  ground,  to  make  a  remission  a 
condition  precedent  to  overruling  the  motion.  ...  Of 
course,  if  it  is  apparent  to  the  trial  court  that  the  verdict 
was  the  result  of  passion  or  prejudice,  a  remittitur  should  not 
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be  allowed,  but  the  verdict  should  be  set  aside.  In  passing 
upon  this  question  the  court  should  not  look  alone  to  the 
amount  of  the  damages  awarded^.but  to  the  whole  case." 
The  case  which  evoked  the  foregoing  expression  was  an  ac- 
tion based  upon  injuries  resulting  in  death.  It  is  therefore 
readily  distinguishable  from  the  case  at  bar,  in  the  point  that 
the  damages  therein  were  susceptible  of  accurate  computation 
from  the  evidence.  The  supreme  court  of  Georgia  holds  that, 
in  suits  to  recover  for  personal  injuries,  it  is  not  competent 
for  the  trial  court  to  say  that  the  verdict  shall  stand  for 
any  definite  sum  less  than  it  designates,  as  a  condition  for 
refusing  a  new  trial.  Railway  Co.  v.  Harper,  70  Ga.  119. 
The  rule  in  that  state  is  that,  where  general  damages  have 
been  recovered  for  a  personal  tort,  if  they  be  so  excessive  as 
to  lead  the  court  to  suspect  bias  or  prejudice,  the  judge  has  no 
power  to  require  a  portion  of  the  damages  written  off,  and 
thereupon  refuse  a  new  trial;  but  it  is  otherwise  where  the 
damages  claimed  are  special,  and  from  the  testimony  can 
with  accuracy  be  computed  in  dollars  and  cents,  as  in  cases 
of  tortious  homicides.  Railway  Co.  v.  Oodkin,  104  Ga.  655, 
69  Am.  St.  Eep.  187,  30  Si  E.  378.  In  Kentucky  the  trial 
court  cannot,  in  an  action  to  recover  for  personal  injuries, 
require  the  plaintiff,  in  order  to  avoid  a  new  trial,  to  accept 
a  judgment  for  less  than  the  verdict  awards;  and,  if  such 
judgment  is  accepted  under  protest,  it  will  be  reversed  either 
upon  the  defendant's  appeal  or  upon  cross-appeal.  Railway 
Co.  V.  EarVs  Admr.,  94  Ky.  368,  22  S.  W.  607.  The  Texas 
courts  denied  the  power  to  require  a  remittitur  in  actions  to 
recover  damages  for  torts,  but  the  rule  has  been  changed  by 
statute.  Railway  Co.  v.  Syfan,  91  Tex.  562,  44  S.  W.  1064. 
The  same  view  of  the  main  question  seems  to  be  favored  in 
West  Virginia.  Vinci  v.  Core,  18  W.  Va.  1 ;  Unfried  v.  Rail- 
road Co.,  34  W.  Va.  260,  JL2...S^E.  612^  It  is  also  indorsed 
in  Arkansas.  Railway  Co.  v.  Hall,  53  Ark.  7,  13-.Sr-W?-43a. 
This  is  also  the  view  in  Missouri  as  to  the  supreme  court,  but 
not  as  to  the  trial  courts.  In  Gurley  v.  Railway  Co.,  104  Mo. 
211,  16  S.  W.  11,  it  was  said  by  the  former  court:  "When- 
ever the  verdict  does  not,  upon  its  face,  appear  to  be  the  re- 
sult of  passion  or  prejudice,  it  is  wholly  within  the  province 
of  the  jury ;  but,  when  it  does  so  appear,  then  it  ought  to  be  set 
aside.  We  have  no  scales  by  which  we  can  determine  what  por- 
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tion  is  just,  and  the  result  of  reason,  based  upon  the  evidence, 
and  what  part  is  poisoned  with  prejudice  and  passion.  We 
do  not  think  it  within  our  province  to  assess  the  damages. 
When  we  set  aside  any  part  of  the  verdict,  we  destroy  its 
integrity,  and  we  4{^e  no  right  ^^  «<"^  ftiirtrirlTiTiT  np  flfi  t^^^^ 
of  facts,  and  rendermiuthei  ttfld  a  diffftrftn^  vftrjinL  We 
thinfThii  unlji  lugitul  coarse  in  sucn  cases  is  to  let  the  verdict 
stand  or  set  it  aside  as  an  entirety.''  The  supreme  court  of 
Colorado  had  this  subject  under  discussion  in  a  recent  and 
well-considered  case,  in  which  the  authorities  were  reviewed, 
and  an  attempt  made  to  distinguish  and  harmonize  them. 
The  conclusion  there  reached  was  that  in  an  action  for  per- 
sonal injuries,  where  the  verdict  was  excessive,  and  apparently 
the  result  of  passion  or  prejudice,  the  trial  court  could  not 
order  a  remittitur  of  the  excessive  part  and  give  judgment 
for  the  residue,  but  must  grant  a  new  trial.  Davis  Ironworks 
Co.  V.  White,  31  Colo.  82,  TlPac.  384.  The  supreme  court  of 
the  United  States,  speaking  Ihi'OUgh  HMr.  Justice  White,  in 
Hansen  v.  Boyd,  161  U.  S.  397, 16  Sup.  Ct.  571,  40  L.  Ed.  746, 
said:  *'The  rule  has  been  adopted  by  this  court  that  it  is 
proper  either  for  the  trial  court  upon  an  application  for  a 
new  trial,  or  for  an  appellate  court  in  reviewing  a  judgment, 
to  permit  the  party  in  whose  favor  a  verdict  or  judgment 
has  been  returned  or  entered  to  avoid  the  granting  of  a  new 
trial  on  account  of  error  affecting  only  a  part  thereof,  by 
entering  a  remittitur  as  to  such  erroneous  part,  when  the  court 
can  clearly  distinguish  and  separate  the  same.'*  The  prac- 
tice of  ordering  a  remittitur  within  the  limits  of  the  last- 
mentioned  rule  involves  no  departure  from  sound  principle, 
and  is  expressly  sanctioned  by  our  code.  Rev.  Stats.  1901, 
pars.  1450,  1455.  Authorities  are  also  to  be  found  which 
will  support  the  practice  in  both  appellate  and  trial  courts 
of  reducing  judgments  and  verdicts,  even  in  those  cases 
where  no  standard  of  measurement  exists,  and  although  it  be 
apparent  that  the  jury's  excessive  finding  must  have  been 
influenced  by  passion,  prejudice,  or  a  perverse  disregard  of 
justice,  but  we  are  disposed  to  question  their  soundness  in 
principle. 

In  the  case  at  bar  the  trial  court  was  of  the  opinion  that 
more  than  half  of  the  damages  awarded  for  the  appellee's 
•'injured  feelings"  were  excessive.    It  was  impossible  to  tell 
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how  the  jury  made  up  their  verdict,  but  it  was  evidently 
not  the  result  of  cool  and  dispassionate  consideration.  Under 
these  circumstances,  we  think  it  was  not  the  province  of  the 
court  to  substitute  its  own  estimate  of  the  damages  for  that 
which  it  had  rejected,  but  that  the  question  of  the  proper  sum 
to  be  awarded  was  one  of  fact,  which  should  have  been  sub- 
mitted to  the  determination  of  another  jury.  We  are  the 
more  readily  led  to  this  view  when  we  consider  that  the  lan- 
guage of  our  code  is  that  ''in  all  cases,  both  at  law  and  in 
equity,  either  party  shall  have  the  right  to  submit  all  issues 
of  fact  to  a  jury."  Id.,  par.  1389.  Whatever  may  be 
the  effect  of  this  provision  as  to  equity  cases,  it  was  the 
manifest  intention  of  the  legislature  to  enact  as  strongly  as 
words  could  express  its  will  in  favor  of  the  right  to  have 
questions  of  fact  left  to  the  determination  of  the  jury. 

Other  errors  are  assigned  by  the  appellant,  but,  as  the  ease 
will  have  to  be  reversed  because  of  the  action  of  the  court 
with  respect  to  the  remittitur,  and  the  other  questions  pre- 
sented may  not  arise  upon  another  trial,  we  deem  it  unneces- 
sary to  discuss  them. 

The  judgment  and  order  appealed  from  will  be  reversed 
and  the  cause  remanded  to  the  district  court  for  a  new  triaL 

SLOAN,  J.,  and  DOAN,  J.,  concur. 


[Giyll  No.  862.     Filed  March  80,  1905.] 
[80  Pae.  392.] 

HAEBT  J.  BENNETT,  Plaintiff  and  Appellant,  v.  W.  P. 
NICHOLS  et  al..  Defendants  and  Appellees. 

1.  Taxes  and  Taxation  —  Exemption  —  Tebbitobial  Lioislatube  — 
PowEE  TO  Grant— Rev.  Stats.  U.  8.  1878,  seo.  1851,  and  Laws 
Aeiz.  1891,  Act  No.  41,  Cited  and  Construed. — It  being  provided 
by  section  1851,  supra,  that  the  legislative  power  of  the  territory 
shall  extend  over  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United  States,  act  No.  41, 
supra,  exempting  a  railroad  constructed  pursuant  to  the  act  from 
taxation  for  twenty  years  is  not  invalid  as  an  excess  of  legislative 
power. 
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2.  Sams — Same — ^Logal  ob  Special  Laws — Act  Congress  July  30, 

1886,  (Harbison  Act,)  and  Laws  Abiz.  1891,  Act  No.  41,  Con- 
strued.— Act  No.  41,  supra,  exempting  railroads  constructed  pur- 
suant to  the  act  from  taxation  for  twenty  years,  is  not  in  conflict 
with  the  act  of  Congress,  tupra,  which  provides  ''that  the  legis- 
latures of  the  territories,  now  or  hereafter  to  be  organized,  shaU  not 
pass  local  or  special  laws  in  any  of  the  following  enumerated  cases; 
that  is  to  say,  .  .  .  granting  to  any  corporation,  association,  or  indi- 
Tidual  any  special  or  exclusive  privilege,  immunity,  or  franchise 
whatever.'* 

3.  Same — Same — ^Repeal — ^Laws  Abiz.  1891,  Act  No.  41,  Bev.  Stats. 

Abiz.  1901,  pabs.  3834,  4235,  Constbued. — ^Act  No.  41,  tupra,  ex- 
empts certain  roads  from  taxation  for  twenty  years.  Paragraph 
3834,  supra,  provides  that  all  property  of  every  kind  and  nature 
within  the  territory  shall  be  subject  to  taxation.  Paragraph  4235, 
supra,  expressly  provides  that  all  acts  of  the  legislative  assembly 
"arc  hereby  repealed,  except  the  following:  .  .  .  Act  No.  41." 
Held,  that  paragraph  3834,  supra,  did  not  repeal  act  No.  41. 

4.  Same — Same — Contbaot — Cannot  Be   Impaibed. — When   the   condi- 

tions and  considerations  upon  which  a  grant  of  exemption  was  based 
have  once  been  met,  a  contract  right  exists,  which  cannot  be 
impaired  by  a  subsequent  statute  of  modification  or  repeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Eent^  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Bissell  Thomas,  for  Appellant. 

The  only  grant  of  powers  under  which  the  authority  to 
adopt  a  tax-exemption  act  could  be  implied  is  the  grant  con- 
tained in  section  1851  of  the  Organic  Act  delegating  to  the 
legislative  assembly  the  power  to  legislate  on  all  rightful  sub- 
jects of  legislation  not  inconsistent  with  the  constitution  and 
laws  of  the  United  States. 

It  is  a  well-known  principle  of  law  that  the  delegated 
power  to  tax  does  not  imply  the  delegated  power  to  exempt 
from  taxation.  The  legislative  assembly  is  a  body  possessing 
no  inherent  powers,  and  which  is  therefore  limited  to  the  ex- 
ercise of  those  which  have  been  delegated  to  it. 

The  supreme  court  of  the  United  States,  in  the  case  of 
Banks  V.  Yankton  County,  101  U.  S.  133,  25  L.  Ed.  1046,  has 
held  that  the  relation  of  the  territory  to  the  federal  govern- 
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ment  is  the  same  which  counties  bear  to  their  respective 
states. 

Counties  in  the  absence  of  specific  permission  have  not  th& 
power  to  grant  exemptions  from  taxation.  Whitney  v.  West 
Point,  88  Va.  905,  29  Am.  St.  Rep.  750,  14  S.  E:  698,  15  L.  R. 
A.  860 ;  Railway  Co.  v.  Wilson  County,  89  Tenn.  597, 15  S.  W. 
446;  Weeks  v.  Milwaukee,  10  Wis.  242;  Brewer  Brick  Co.  v. 
Brewer,  62  Me.  62,  16  Am.  Rep.  395. 

This  has  been  held  where  a  contract  has  been  entered  into 
where  the  corresponding  benefits  have  been  given  in  return 
for  the  exemption.  Austin  v.  Oas.  Co,,  69  Tex.  180,  7  S.  W. 
200;  New  Orleans  v.  Waterworks,  36  La.  Ann.  432-;  State  v. 
Hannibal,  75  Mo.  208. 

The  adoption  of  the  Exemption  Act  of  1891  is  prohibited 
by  section  5  of  chapter  818  of  the  Revised  Statutes  of  the 
United  States.  The  language  of  that  section  (section  61  of 
the  Organic  Act)  is  as  follows:  ''The  legislative  assemblies 
of  the  several  territories  shall  not  grant  private  charters  or 
special  privileges,"  etc.  This  is  a  clear  inhibition  against  the 
granting  of  any  special  privileges,  and  that  an  exemption 
from  taxation  is  a  special  privilege  is  too  plain  for  argument. 
The  supreme  court  of  Oklahoma,  in  Daily  Leader  v.  Cameron, 
3  Okla.  677,  41  Pac.  635,  quoting  Black's  Law  Dictionary, 
held  that  **A  special  privilege,  in  constitutional  law,  is  a  right, 
power,  franchise,  immunity,  or  privilege  granted  to  or  vested 
in  a  person  or  class  of  persons  to  the  exclusion  of  others  and 
in  derogation  of  common  right."  Is  not  an  exemption  from 
taxation  a  special  privilege  within  the  meaning  of  this  de- 
finition ? 

The  adoption  of  the  Exemption  Act  of  1891  is  prohibited 
by  the  Harrison  Act.  State  v.  Herrmann  75  Mo.  340;  Mor- 
rison V.  Bachert,  112  Pa.  St.  322,  5  Atl.  739 ;  State  v.  Hammer, 
42  N.  J.  L.  435 ;  Anderson  v.  Trenton,  42  N.  J.  L.  486 ;  Pavonia 
Ry.  V.  Jersey  City,  45  N.  J.  L.  297 ;  People  v.  Cooper,  83  HI. 
585;  Devine  v.  Commissioners,  84  111.  590;  Mitchell  v.  Mc- 
Corkle,  69  Ind.  184. 

The  Exemption  Act  of  1891  was  repealed  by  the  adoption  of 
section  3834  of  the  Revised  Statutes  of  Arizona  of  1901. 
Welch  V.  Cook,  97  U.  S.  541,  24  L.  Ed.  1112 ;  Louisville  Water 
Co.  V.  Clark,  143  U.  S.  1,  36  L.  Ed.  55,  12  Sup.  Ct.  346 ;  Gulf 
etc.  By.  V.  Hewes,  183  U.  S.  66,  46  L.  Ed.  86,  22  Sup.  Ct.  26. 
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E.  W.  Wells,  Attorney-General,  and  T.  J.  Norton,  for  Ap- 
pell< 


DAVIS,  J.— On  March  16,  1891,  the  sixteenth  legislative 
assembly  of  the  territory  of  Arizona  enacted  a  law  as  fol- 
lows:— 

''No.  41. 

''An  act  to  encourage  the  construction  of  railroads  within  the 
territory  of  Arizona. 

''Be  it  enacted  by  the  legislative  assembly  of  the  territory 
of  Arizona: 

"Section  1.  That,  for  the  purpose  of  encouraging  the  build- 
ing and  construction  of  railroads  within  the  territory  of  Ari- 
zona, by  any  person  or  persons,  association  or  corporation,  all 
railroads  built  without  subsidies,  and  in  accordance  with  the 
provisions  of  this  act,  shall  be  exempt  from  taxation  for  the 
period  of  twenty  years,  from  the  passage  of  this  act.  And 
any  person,  or  persons,  association  or  corporation,  wishing 
to  avail  themselves  of  the  provisions  of  this  act,  shall  file  their 
intentions  with  the  secretary  of  the  territory,  within  six  (6) 
months  after  the  passage  of  this  act,  setting  forth  the  initial 
and  terminal  points  of  the  proposed  railroad  and  probable 
length  of  the  same,  and  the  actual  construction  of  said  pro- 
posed railroad  shall  be  commenced  within  six  (6)  months  from 
the  filing  of  such  notice  of  intention,  and  no  railroad  or  part 
thereof  shall  be  exempt  from  taxation  as  provided  by  this  act, 
unless  the  entire  road  shall  be  built,  equipped  and  in  running 
order  from  the  initial  and  terminal  points,  as  filed  with  the 
secretary  of  the  territory,  as  provided  by  this  act. 

"Sec.  2.  As  soon  as  any  road  is  built,  and  before  it  is  open 
to  the  public  for  carrying  of  freight  or  passengers,  the  con- 
structors or  owners  of  said  road  shall  notify  the  supervisors 
of  the  county  or  counties  through  which  such  road  is  built, 
that  such  road  is  completed  and  ready  for  business;  and  it 
shall  be  the  duty  of  such  supervisors  to  appoint  a  competent 
engineer  or  engineers,  who  shall  inspect  such  road  within  such 
county  and,  if  upon  his  or  their  report  the  road  is  declared 
to  be  completed  the  board  of  supervisors  may  declare  the  road 
open  to  the  public,  and  the  franchise,  right  of  way,  roadbed, 
bridges,  culverts,  rolling  stock,  station  grounds,  depots,  water 
tanks,  coal  bins,  turntables,  round  houses,  machine  shops,  sec- 
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tion  houses,  telegraph  lines  and  personal  property  used  in  the 
operation  of  such  railway  shall  be  exempt  from  taxation  for 
twenty  years  after  the  passage  of  this  act 

'^Sec.  3.  This  act  shall  not  apply  to  any  road  that  is  not  a 
public  carrier  and  not  built  for  public  use,  nor  to  any  road 
not  supplied  with  first-class  accommodation  to  the  traveling 
public,  and  to  no  road  not  built  at  the  rate  of  fifty  (50)  miles 
per  annum,  or  work  done  in  the  construction  of  said  com- 
mencement until  completed,  provided,  that  any  road  built 
under  the  provisions  of  this  act,  shall  run  one  train  per  day 
each  way  along  said  line  for  the  accommodation  of  passen- 
gers and  freight  from  and  between  the  terminal  points;  and 
provided,  further,  that  the  benefits  of  this  act  shall  not  apply 
to  the  shifting  or  change  of  road-bed  of  any  road  now  built, 
equipped  and  in  running  order  within  the  territory  of  Ari- 
zona. 

''Sec.  4.  All  acts  or  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

''Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

"Approved  March  16,  1891." 
Laws  1891,  pp.  61,  62. 

Thereafter,  on  May  27th  of  the  same  year,  the  Santa  Fe, 
Prescott,  and  Phoenix  Railway  Company  was  organized  under 
the  incorporation  laws  of  the  territory  of  Arizona  for  the 
purpose  of  constructing,  maintaining,  and  operating,  as  a 
public  carrier,  a  line  of  railroad  from  Ash  Fork,  in  Yavapai 
County,  to  Phoenix,  in  Maricopa  County.  The  said  railway 
company  properly  filed  its  notice  of  intention  to  avail  itself  of 
the  provisions  and  benefits  of  said  Exemption  Act,  complying 
therein  with  all  the  requirements  thereof.  The  company 
thereafter  constructed  and  completed  said  line  of  railroad, 
in  all  things  according  to  the  requirements  of  said  act,  and 
said  railroad  was  accepted  by  the  boards  of  supervisors  of  said 
counties  and  declared  open  to  the  public.  The  railroad  has 
ever  since  been  maintained  and  operated  by  said  company  in 
strict  compliance  with  the  requirements  and  conditions  of 
said  act,  and  the  company  claims  that,  by  virtue  of  its  com- 
pliance with  the  provisions  of  said  act,  its  said  railroad,  with 
the  appurtenances  and  all  the  property  used  in  connection 
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therewith,  has  been  ever  since  the  completion  of  said  road, 
and  is  now,  exempt  from  taxation.  The  appellant,  Harry  J. 
Bennett)  as  a  property-owner  and  taxpayer  of  Maricopa 
County,  in  said  territory,  commenced  a  proceeding  in  maiV' 
damns  in  the  district  court  of  that  county  to  compel  the  board 
of  equalization  of  said  territory  to  assess  for  taxation  said 
railroad,  and  all  property  used  in  connection  therewith,  and 
to  transmit  to  the  local  authorities  proper  returns  of  such 
assessment,  in  accordance  with  the  requirements  of  the  gen- 
eral law,  notwithstanding  said  Exemption  Act,  and  the  com- 
pliance by  said  railway  company  with  all  the  conditions  and 
provisions  thereof.  The  facts  of  the  case  were  stipulated,  and 
upon  the  submission  of  the  cause  the  petition  for  the  writ  was 
denied  by  the  court  below.  From  the  judgment  denying  said 
writ,  this  appeal  is  now  prosecuted. 

The  case  presents  the  question  of  the  validity  of  said  Ex- 
emption Act,  and,  if  originally  valid,  a  further  question  as 
to  whether  the  act  was  repealed  by  the  Revised  Statutes  of 
1901. 

It  is  the  first  contention  of  counsel  for  the  appellant  that  the 
legislative  assembly  of  Arizona  never  possessed  the  power  to 
grant  exemptions  from  taxation;  that,  because  there  is  no  ex- 
press or  specific  mention  of  this  power  in  the  enactments  of 
Congress  respecting  the  territory,  the  power  has  never  been 
conferred.  The  legislative  powers  of  the  territory  were  de- 
rived through  grant  made  in  the  Organic  Act,  expressed  in 
the  following  words:  "The  legislative  power  of  this  territory 
extends  to  all  rightful  subjects  of  legislation  not  inconsist- 
ent with  the  constitution  of  the  United  States.  But  no  laws 
shall  be  passed  interfering  with  the  primary  disposal  of  the 
soil.  No  tax  shall  be  imposed  upon  the  property  of  the  United 
States,  nor  shall  the  lands  or  other  property  of  non-residents 
be  taxed  higher  than  the  lands  or  property  of  residents."  Rev. 
Stats.  U,  S.  1878,  sec.  1851. 

The  grants  of  legislative  power  in  all  acts  organizing  ter- 
ritories since  the  organization  of  the  territory  of  Wisconsin, 
in  1836,  were  expressed  in  similar  language.  Maynard  v.  HUl, 
125  U.  S.  190,  8  Sup.  Ct.  723,  31  L.  Ed.  654.  The  questions 
arising  under  these  acts,  as  to  what  are  "rightful  subjects 
of  legislation,"  and  as  to  what  are  the  scope  and  character 
of  the  legislative  powers  conveyed,  have  been  frequently  be- 
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fore  the  courts  for  adjudication.    It  has  been  held  that,  aside 
from  the  limitations  and  restrictions  expressly  made  in  these 
grants,  the  legislative  powers  thereby  conferred  on  territorial 
governments  are  as  broad  as  the  powers  theretofore  usually 
exercised  by  the  legislatures  of  the  states.    In  Cape  v.  Cope, 
137  U.  S.  682,  11  Sup.  Ct.  222,  34  L.  Ed.  832,  Mr.  Justice 
Brown,  in  speaking  with  reference  to  the  scope  of  the  legisla- 
tive powers  of  the  territory  of  Utah,  said:    "With  the  ex- 
ceptions noted  in  this  section,  the  power  of  the  territorial 
legislature  was  apparently  as  plenary  as  that  of  the  legis- 
lature of  a  state."    The  exceptions  referred  to  were  the 
provisos  that  no  law  should  be  passed  interfering  with  the 
primary  disposal  of  the  soil,  that  no  tax  should  be  imposed 
upon  the  property  of  the  United  States,  and  that  non-resi- 
dents should  not  be  discriminated  against  in  the  exercise 
of  the  taxing  power.    In  Simms  v.  Simms,  175  U.  S.  162,  20 
Sup.  Ct.  58,  44  L.  Ed.  115,  with  reference  to  the  dominion 
and  sovereignty  of  Congress  over  the  territory,  and  the  extent 
of  the  legislative  powers  granted  to  territorial  governments, 
it  was  said:    "In  the  exercise  of  this  power,  Congress  has 
enacted  that  (with  certain  restrictions  not  affecting  this  case) 
*the  legislative  power  of  every  territory  shall  extend  to  all 
rightful  subjects  of  legislation,  not  inconsistent  with  the  con- 
stitution and  laws  of  the  United  States.'    The  power  so  con- 
ferred upon  a  territorial  assembly  covers  the  domestic  relsr 
tions,  the  settlement  of  estates,  and  all  other  matters  which 
within  the  limits  of  the  state  are  regulated  by  the  laws  of  the 
state  only."    In   Maynard  v.  Hill,  supra,  where  was  iDYolved 
the  question  of  the  power  of  a  territorial  legislature  to  grant  a 
divorce,  the  scope  of  the  legislative  powers  of  the  territory 
was  described  as  follows:    "What  were   'rightful  subjects  of 
legislation'  when  these  acts  organizing  the  territories  were 
passed,  is  not  to  be  settled  by  reference  to  the  distinctions 
usually  made  between  legislative  acts  and  such  as  are  judi- 
cial or  administrative  in  their  character,    but    by    exami- 
nation of  the  subjects  upon  which  legislatures  have  been  in 
the  practice  of  acting  with  the  consent  and  approval  of  the 
people  they  represented.    A  long  acquiesence  in  repeated  acts 
of  legislation  on  particular  matters  is  evidence  that  those 
matters  have  been  generally  considered  by  the  people  as  prop- 
erly within  legislative  control."    In  Pectcock  <fe  Co.  v.  Pratt, 
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121  Fed.  772,  58  C.  C.  A.  48,  in  the  circuit  court  of  appeals 
for  the  ninth  circuit,  there  was  involved  a  question  as  to  the 
power  of  the  lawmaking  body  of  the  territory  of  Hawaii  to 
create  exemptions  from  taxation.  The  grant  of  legislative 
power  to  the  territory  of  Hawaii  was  expressed  in  the  same 
terms  employed  in  the  Organic  Act  of  Arizona.  In  construing 
this  grant,  the  court  said:  "The  section  so  quoted  is  identi- 
cal with  that  which  has  usually  been  inserted  in  the  organic 
acts  creating  territorial  governments.  It  provides,  in  effect, 
that  the  territorial  legislature  may  not  invade  the  domaia  of 
Congress  as  to  the  subjects  of  legislation ;  but,  aside  from  that, 
it  concedes  to  it  all  the  powers  of  a  legislature  of  the  states." 
In  absence  of  constitutional  restrictions,  or,  if  such  restrictions 
exist,  within  the  limits  laid  down  by  the  fundamental  law,  the 
legislature  has  plenary  power  to  create  whatever  exemptions 
it  may  deem  expedient.  This  doctrine  is  too  well  established 
by  authority  to  admit  of  discussion  or  to  be  called  in  ques- 
tion. 12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  272,  and  cases 
there  cited.  Again,  it  has  been  held  th|t,  aside  from  express 
limitations  and  restrictions  which  Congress  has  prescribed, 
the  i)ower  of  territorial  governments  in  the  matter  of  taxa- 
tion is  absolute.  In  Talbott  v.  Silver  Bow  County,  139  U.  S. 
438,  11  Sup.  Ct.  594,  35  L.  Ed.  210,  where  it  was  claimed 
that  the  legislature  of  the  territory  of  Montana,  in  the  selec- 
tion of  the  subjects  of  taxation,  had  been  guilty  of  unjust 
and  unlawful  discrimination,  as  to  the  power  of  the  territory 
over  the  subjects  of  taxation,  the  court  said:  "Under  the 
general  territorial  system,  as  expressed  in  the  various  organic 
acts,  the  power  of  taxation  is  absolute,  save  as  restricted  by 
the  constitution  or  congressional  enactments."  In  Peacock  & 
Co.  y.  Pratt y  supra,  it  was  said:  "The  provision  that  the 
legislative  power  shall  extend  to  'all  rightful  subjects  of 
legislation'  includes,  therefore,  fuU  and  comprehensive  power 
to  legislate  in  the  matter  of  taxation."  Furthermore,  it  has 
been  several  times  expressly  held  that  territorial  governments 
t)ossess  the  power  to  grant  exemptions  from  taxation.  The 
supreme  court  of  Minnesota  sustained  such  a  grant  made  by 
the  territorial  government,  saying:  "The  charter  granted  in 
May,  1857,  constituted  a  contract  between  the  territory  and 
the  Minnesota  and  Pacific  Eailroad  Company,  one  of  the  terms 
of  which  was  that  the  lands  granted  in  aid  of  the  road  should 
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be  exempt  from  taxation  until  sold  and  conveyed  by  the  com- 
pany.   That  the  exemption  thus  conferred  is  a  oontract  right 
— a  right  which  a  legislature,  in  the  absence  of  constitutional 
inhibition,  is  competent  to  grant,  and  inviolable — ^has  been 
settled  in  a  series  of  decisions  by  the  supreme  court  of  the 
United  States,  so  that  the  matter  is  not  open  to  discussion. 
[Citing  State  of  New  Jersey  v.  Wilson,  7  Cranch,  164,  3  L. 
Ed.  303 ;  Gordon  v.  Appeal  Tax  Court,  3  How.  133,  11  L.  Ed. 
529;  Jefferson  Branch  Bank  v.  Skelley,  1  Black,  436,  17  Li. 
Ed.  173.]     The  defendants  further  contend  that,  even  if   a 
state  legislature  could  grant  an  exemption  of  this  nature 
from  taxation,  a  territorial  government  is  a  mere  creature  of 
Congress,   created  for  temporary   purposes  only,   and  that 
therefore  it  has  not  the  power  to  grant  an  exemption  of  this 
kind.    We  think  there  is  nothing  in  this  point.    By  section 
6  of  the  [Minnesota]  Organic  Act  it  is  declared  'that  the  leg*- 
islative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation  consistent  with  the  constitution  of  the 
United  States  and  the  provisions  of  this  act.'    The  power 
thus  conferred  would  appear  to  be  ample  to  sustain  the  grant 
of  exemption  from  taxation  in  this  case,  and  we  can  perceive 
no  reason  why  such  grant  may  not  be  a  subject  of  legislation 
as  rightfully  under  a  territorial  as  under  a  state  government. 
Another  point  presented  by  the  defendants  is  that,  even  if 
the  territorial  legislature  could  bind  the  territory,  it  had  not 
power  to  alienate  or  abridge  the  sovereign  authority  of  the 
future  state.     The  doctrine  laid  down  in  Dartmouth  College 
Y.Woodward,  4  Wheat.  651,  4  L.  Ed.  629,  would  be  sufficient 
answer  to  this  position.  .  .  .  The  defendants  take  the  posi- 
tion that  the  territorial  legislature  was,  in  effect,  prohibited 
from  making  grants  of  exemption  from  taxation  by  section 
6  of  the  Organic  Act,  which  contains  this  provision:     *Nor 
shall  the  lands  m*  other  property  of  non-residents  be  taxed 
higher  than  the  lands  or  other  property  of  residents.'    It  is 
claimed  that  the  Minnesota  and  Pacific  Railroad  Company  was 
a  resident  of  the  place  of  its  creation,  but  this  is  by  fiction  or 
construction  of  law.  The  provision  of  the  Organic  Act,  as  well 
as  a  similar  provision  found  in  the  act  of  Congress  authoriz- 
ing the  people  of  Minnesota  to  form  a  stat^  government,  was 
designed  to  forbid  unjust  discrimination  in  favor  of  residents 
in  fact,  and  against  non-residents  in  fact,  and  has  no  appli- 
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cation  to  a  case  of  this  kind."  First  Division  y.  Parcher,  14 
Minn.  297  (Gil.  224).  The  supreme  court  of  Dakota,  dealing 
with  the  question  whether  the  territory  of  Minnesota  had 
power  under  its  Organic  Act  to  exempt  lands  of  a  railroad 
company  from  taxation  until  they  should  be  sold  and  con- 
veyed by  the  company,  said:  "As  to  the  power  of  the  terri- 
tory of  Minnesota  to  grant  such  privileges,  and  to  bind  itself 
and  its  successors  by  its  contract  to  that  effect,  the  question  is 
not  new.  The  following  cases  are  directly  in  point  in  favor  of 
the  existence  of  such  power.  [Citing  St.  Paul  etc.  B.  R.  Co.  v. 
Parcher,  14  Minn.  297  (Gil.  224) ;  State  v.  W.  and  St.  Paul  E. 
Co.,  21  Minn,  315;  State  v.  Trustees,  etc.,  21  Minn.]  These 
are  adjudications  under  the  very  acts  of  the  legislature  of 
the  territory  and  state  of  Minnesota  here  to  be  considered.  On 
principle  it  is  difficult  to  see  how  any  other  conclusion  could 
be  arrived  at.  The  United  States  had  the  sole  power  of  leg- 
islating over  or  for  the  territory  of  Minnesota,  and  it  could 
and  did  delegate  that  power  to  the  territorial  legislature." 
Railroad  Co.  v.  County  of  Deuel,  3  Dak.  1,  12  N.  W.  561. 
The  supreme  court  of  Washington  sustained  an  exemption 
from  taxation  granted  by  its  territorial  government.  Rail- 
road Co.  V.  Chilberg,  6  Wash.  612,  34  Pac.  163.  And  in  Pryor 
▼.  Bryan,  11  Okla.  357,  66  Pac.  348,  it  was  held  that  the  taxing 
power  of  a  territory  includes  the  power  to  create  exemptions. 
Thus  it  will  be  seen  that  there  is  included  among  "the  sub- 
jects upon  which  legislatures  have  been  in  the  practice  of  act- 
ing with  the  consent  and  approval  of  the  peoples  they  repre- 
sented," the  subject  of  the  creation  of  exemptions  from 
taxation.  Laws  granting  exemptions  from  taxation,  except 
where  in  conflict  with  constitutional  limitations  and  restric- 
tions, have  ever  been  recognized  as  valid  exercises  of  legisla- 
tive power,  and  as  dealing  with  a  ''rightful  subject  of  legis- 
lation." 

It  is  also  urged  on  behalf  of  the  appellant  that  the  terri- 
torial Exemption  Act  is  in  conflict  with  the  act  of  Congress 
approved  July  30,  1886,  commonly  known  as  the  "Harrison 
Act,"  which  provides  "that  the  legislatures  of  the  territories 
of  the  United  States,  now  or  hereafter  to  be  organized,  shall 
not  pass  local  or  special  laws  in  any  of  the  following  enumer- 
ated cases,  that  is  to  say  .  .  .  granting  to  any  corporation, 
association,  or  individual  any  special  or  exclusive  privilege. 
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immunity  or  franchise,  whatever."  24  Stats.  170,  c.  818. 
Counsel  for  the  appellant  has  not  favored  us  with  a  presen- 
tation of  his  views  as  to  why  this  law  is  a  special  law,  and 
we  are  not  aided  materially  by  the  cases  which  have  been 
cited  to  support  that  contention.  The  Exemption  Act  fulfills 
in  every  particular  the  legal  definition  of  a  general  law. 
The  obvious  policy  and  object  of  the  law  was  to  promote  the 
rapid  development  of  the  territory,  by  inducing  the  imme- 
diate construction  of  new  and  additional  lines  of  railroad 
within  its  boundaries.  All  of  the  authorities  agree  that  it  is 
permissible  to  classify,  for  purposes  of  legislation,  with  refer- 
ence to  the  policy  and  object  of  the  proposed  law.  The  clas- 
sification adopted  in  this  law,  and  all  of  the  limitations  and 
restrictions  contained  in  the  act,  were  made  in  the  interest  of 
the  public,  and  directly  tend  to  the  advancement  of  the  policy 
of  the  law.  The  act  in  question  does  not  attempt  any  classi- 
fication of  persons  or  owners.  Its  offer  and  pledge  were  ex- 
tended to  all,  without  any  discrimination  on  account  of  resi- 
dence, ownership,  or  other  basis.  Every  new  line  of  railroad 
constructed  in  compliance  with  its  requirements,  no  matter  by 
whom  constructed,  was  to  be  relieved  from  taxation  for  the 
limited  time.  The  law  made  no  classification,  except  as  it 
confined  its  offer  of  immunity  from  taxation  to  lines  of  road 
thereafter  to  be  constructed.  This  classification  or  restriction 
was  reasonable,  just,  and  lawful.  It  is  doubtful  whether  an 
attempt  to  extend  the  grant  of  exemption  to  roads  existing 
at  the  time  of  the  passage  of  the  act,  without  the  requirement 
of  some  new  promise,  undertaking,  or  service  in  favor  of  the 
public  by  these  existing  roads,  would  have  been  a  valid  ex- 
ercise of  legislative  power.  It  certainly  would  not  have  been 
in  harmony  with  the  policy  and  the  object  of  the  legislation. 
The  element  of  consideration  or  benefit  accruing  to  the  public, 
and  generally  said  to  be  essential  to  support  a  grant  of  ex- 
emption from  taxation,  would  have  been  entirely  wanting. 
The  principles  governing  the  question  whether  or  not  a  par- 
ticular law  is  general  or  special  have  been  expressed  as  fol- 
lows: *'A  law,  to  be  general,  need  not  operate  alike  upon  all 
the  inhabitants  of  the  state,  or  all  the  cities  or  all  the  villages 
in  a  state.  To  require  that  would  be  utterly  impracticable. 
A  law  is  general  which  operates  alike  upon  all  the  inhabitants 
or  all  the  cities  or  all  the  villages  or  other  subjects  of  a  class 
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subject  to  the  legislation.  That,  for  the  purpose  of  legisla- 
tion, it  may  be  necessary  to  make,  and  that  the  legislature 
may  make,  such  classification,  is  undoubted.  The  only  prac- 
tical limitation  to  this  power  is  that  the  classification  shall  be 
based  upon  some  natural  reason — some  reason  suggested  by 
necessity;  by  some  difference  in  the  situation  and  circum- 
stances of  the  subjects  classified,  suggesting  the  necessity  of 
different  legislation  with  respect  to  them — and  shall  not  be 
merely  arbitrary,  with  no  apparent  reason,  except  a  desire 
to  evade,  under  the  forms  of  a  general  law,  the  constitutional 
inhibition  of  special  legislation."  State  v.  Spaude,  37  Minn. 
322,  34  N.  W.  164.  In  New  Jersey  it  has  been  held  that  a 
statute  providing  that  no  lease  of  oyster-beds  lying  under 
certain  tidal  waters  within  the  state  should  be  made  to  any 
person  not  a  citizen  and  resident  of  the  state,  unless  he  was 
using  such  beds  at  the  time  of  the  passage  of  the  act,  or  to 
any  citizens  and  residents  of  the  state  unless  they  had  been 
such  for  twelve  months,  did  not  contravene  the  provisions  of 
the  constitution  declaring  against  special  legislation;  the 
court  saying  that  the  constitutional  provision  was  intended  to 
prevent  the  selection  of  individuals  or  corporations  as  the 
objects  of  the  state's  bounty,  to  the  exclusion  of  other  citizens 
of  the  state.  Continuing,  the  court  said:  "Nor  is  there  any 
selection  by  the  act  of  favored  individuals  as  the  recipients 
of  the  state's  liberality,  to  the  exclusion  of  other  citizens. 
Every  citizen  is  eligible  to  take  a  lease  of  these  lands  for  the 
purposes  to  which  they  are  appropriated  by  the  act,  when  he 
has  been  such  for  a  period  of  twelve  months  next  before  the 
lease  is  made,  and  has  also  been  a  resident  of  the  state  during 
that  time;  and  no  citizen  can  enjoy  this  privilege  until  his 
citizenship  and  residence  have  continued  for  the  period  men- 
tioned." State  V.  Corson,  67  N.  J.  L.  178,  50  Atl.  780.  In 
Fortain  v.  Smith,  114  Cal.  494,  46  Pac.  381,  it  was  held  that 
section  2853  of  the  Political  Code  of  California,  providing  that 
"No  toU-bridge  or  ferry  must  be  established  within  one  mile 
immediately  above  or  below  a  regularly  established  ferry  or 
toll-bridge,  unless  the  situation  of  a  town  or  village,  the  cross- 
ing of  a  public  highway,  or  the  intersection  of  some  creek  or 
ravine  renders  it  necessary  for  public  convenience,"  was  not  in 
conflict  with  the  provision  of  the  constitution  prohibiting  the 
granting  of  special  privileges  or  immunities,  or  the  provision 
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prohibiting  special  laws  granting  any  special  or  exclusive  right, 
privilege,  or  immunity,  or  with  the  provision  prohibiting  spe- 
cial laws  chartering  or  licensing  ferries,  bridges,  or  roads. 
The  court,  in  part,  said:  ''The  statute  in  question  grants  no 
privileges  or  immunities  which  'upon  the  same  terms  shall 
not  be  granted  to  all  citizens';  nor  is  it  in  any  sense  a  special 
law,  but  is  general,  and  operates  alike  upon  all  standing  in 
the  same  relation  thereto.  Nor  are  the  privileges  it  author- 
izes in  any  way  obnoxious  to  the  spirit  or  intent  of  the  con- 
stitution or  laws,  or  open  to  the  objection  of  authorizing 
monopolies.  .  .  .  The  theory  upon  which  such  rights  are 
granted  is  to  promote  the  public  good  and  convenience,  the 
advancement  of  commerce,  and  the  more  ready  intercourse 
of  the  people;  and  a  reasonable  protection  of  those  who  hazard 
their  private  means  in  thus  ministering  to  the  public  need 
is  in  the  interest  and  direction  of  good  government,  by  en* 
couraging  enterprise."  The  provisions  of  the  Exemption 
Act  clearly  show  that  the  motive  for  the  legislation  was  a 
concern  for  the  prosperity  of  the  territory,  and  not  a  desire 
to  favor  special  interests.  The  act  provided  for  the  granting 
of  an  "immunity,"  but  not  a  "special"  or  "exclusive"  im- 
munity, since  the  offer  was  made  to  every  person,  association, 
or  corporation  which  would  comply  with  the  conditions  of  the 
law.  What  has  been  here  said  has  application,  with  equal 
force,  to  the  claim  made  by  the  appellant  that  the  law  in 
question  is  in  conflict  with  section  5  of  the  Harrison  Act. 

This  brings  us  to  the  final  question,  as  to  whether  the  Ex- 
emption Act  has  been  repealed.  In  support  of  the  affirma- 
tive of  this  proposition,  the  appellant  relies  on  paragraph 
3834  of  the  Revised  Statutes  of  1901,  which  requires  that 
"all  property  of  every  kind  and  nature,  whatsoever,  within 
the  territory,  shall  be  subject  to  taxation,"  with  certain  ex- 
ceptions immaterial  to  the  question  before  us.  The  paragraph 
referred  to  is  a  re-enactment  of  paragraph  2630,  contained 
in  the  Revised  Stautes  of  1887.  The  Exemption  Act  had 
force  and  vitality  alongside  of  this  statute  down  to  the  adop- 
tion of  the  Revised  Statutes  of  1901.  We  think  that  the  ques- 
tion of  whether  or  not  it  was  then  repealed  is  sufficiently  an- 
swered in  the  negative  by  the  express  declaration  of  the  legis- 
lature itself,  contained  in  paragraph  4235  of  said  Revised 
Statutes  of  1901,  which  reads : — 
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"All  acts  of  the  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth  and  twentieth  legislative  assemblies  of  the  terri- 
tory of  Arizona,  are  hereby  repealed,  except  the  following: 
.  .  .  Act.  No.  41.  An  act  to  encourage  the  construction  of 
railroads  within  the  territory  of  Arizona,  approved  March 
16,  1891. '^ 

But  aside  from  this,  the  principle  is  abundantly  established 
that,  when  the  conditions  and  considerations  upon  which  a 
grant  of  exemption  was  based  have  once  been  met,  a  contract 
right  exists,  which  cannot  be  impaired  by  a  subsequent  statute 
of  modification  or  repeal.  12  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  385,  and  cases  cited;  McOehee  v.  Mathis,  4  Wall.  143, 
18  L.  Ed.  314;  Commonwealth  v.  Railroad  Co.,  95  Ky.  60, 
23  S.  W.  868;  Comm^wealth  v.  RaUroad  Co.,  (Ky.)  31  S.  W. 
464;  Scotland  Co.  v.  Railway  Co.,  65  Mo.  123. 

The  judgment  of  the  district  court  will  be  affirmed. 

SLOAN,  J.,  and  DOAN,  J.,  concur. 


[Civil  No.  884.    Ned  March  30,  1905.  [ 
[80  Pao.  324.] 

WALDO  BEAM,  Plaintiff  and  Appellant,  v.  JAMES  V. 
PARKS,  et  al.,  Defendants  and  Appellees. 

1.  Justices  ot  the  Peace — Jueisdiction  —  Qualdpication  —  Fobciblb 
ENrraiY  AND  Detainee — ^Injunction — ^Bbv.  Stats.  Abiz.  1901,  pabs. 
2058,  2672,  Constbued. — ^Under  paragraph  2672,  supra,  providing 
that  "Any  justice  of  the  peace  of  the  precinct  where  the  property 
is  situated  shall  have  jurisdiction  to  hear  and  determine  any  case 
arising  under  this  title.  If  there  be  no  justice  of  the  peace  within 
the  precinct,  then  the  nearest  justice  of  the  peace  shall  have  juris- 
diction," and  paragraph  2058,  supra,  providing  that  "If  there  be 
no  justice  of  the  peace  qualified  to  try  the  suit  in  the  proper  pre- 
cinct, the  suit  may  be  commenced  before  the  nearest  justice  of  the 
peace  of  the  county  who  is  not  disqualified  to  try  the  same,"  a  com- 
plaint in  an  action  to  enjoin  a  judgment  in  forcible  entry  and 
detainer  rendered  by  a  justice  of  a  precinct  other  than  that  wherein 
the  property  was  situated,  for  want  of  jurisdiction,  is  insufficient 
where  it  fails  to  allege  that  the  justice  within  the  precinct  was 
qualified  to  try  the  suit. 
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2.  In  JUNCTION -^  Pleading  —  Against  Enfobcemxnt  of  Jutwment  — 
Complaint — Sufficiency. — A  complaint  in  an  action  to  enjoin  the 
enforcement  of  a  judgment  in  forcible  entry  and  detainer  which 
fails  to  show  whether  or  not  an  appeal  has  been  taken  from  the 
judgment  or  any  facts  which  would  constitute  ground  for  the  grant- 
ing of  equitable  relief  is  demurrable. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qraham. 
Fletcher  ]V1.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFarland,  for  Appellant. 

W.  K.  Dial,  for  Appellees. 

DAVIS,  J. — On  the  twenty-sixth  day  of  July,  1904,  George 
Young  commenced  a  suit  against  Waldo  Beam,  in  the  justice 
court  of  precinct  No.  12,  Graham  County,  under  the  forcible 
entry  and  detainer  statutes,  to  recover  the  possession  of  cer- 
tain real  property  which  was  situate  within  the  limits  of  pre- 
cinct No.  1  in  said  county.  Summons  was  issued  and  served 
upon  Beam,  who  appeared  on  the  day  named  for  trial,  and 
objected  to  the  jurisdiction  of  the  court  because  the  land,  the 
possession  of  which  was  in  controversy,  did  not  lie  in  the  pre- 
cinct in  which  suit  was  brought.  His  plea  was  overruled^ 
whereupon  he  declined  to  make  any  further  defense  to  the 
action.  The  justice  proceeded  to  hear  the  case,  and  gave 
judgment  in  favor  of  Young  for  the  restitution  of  the  premises 
and  for  damages  and  costs.  Thereafter  Beam  instituted  an 
action  in  the  district  court  of  Graham  County  to  obtain  re- 
lief by  injunction  agailist  the  enforcement  of  the  aforesaid 
judgment.  His  amended  complaint  alleged  the  location  of  the 
property  as  in  precinct  No.  1,  set  forth  the  proceedings  had  be- 
fore the  justice  in  precinct  No.  12,  alleged  that  there  was  at 
the  time  a  duly  qualified  and  acting  justice  of  the  peace  in 
precinct  No.  1,  that  by  reason  thereof  the  justice  court  of 
precinct  No.  12  had  no  jurisdiction  of  the  subject-matter  of 
the  suit,  and  that  the  judgment  rendered  in  said  case  was  null 
and  void.  It  was  not  alleged  that  there  was  a  justice  of  the 
peace  in  precinct  No.  1  who  was  qualified  to  tiy  the  suit. 


March,  1905.]  Beam  v.  Parks.  153 

The  amended  complaint  failed  to  show  whether  or  not  an 
appeal  had  been  taken  from  the  judgment,  and  no  facts  of 
any  character  were  pleaded  which  would  constitute  a  sufficient 
ground  for  the  granting  of  equitable  relief.  A  demurrer  to  this 
amended  complaint  was  sustained  by  the  court,  and,  the  plain- 
tiff declining  to  further  amend,  a  judgment  was  rendered 
against  him  for  costs.  From  that  judgment  this  appeal  is 
taken,  and  the  ruling  of  the  district  court  upon  the  demurrer 
is  the  only  error  assigned.  The  trial  court  held  the  complaint 
to  be  fatally  defective  because  of  its  failure  to  allege  that  at 
the  time  of  the  institution  of  the  suit  in  precinct  No.  12, 
there  was  a  justice  of  the  peace  in  precinct  No.  1,  qualified  to 
try  the  suit  in  the  precinct  where  the  property  was  situated; 
that  this  allegation  was  necessary  to  show  want  of  jurisdic- 
tion over  the  subject-matter  by  the  justice  of  precinct  No.  12. 
Title  29,  "Forcible  Entry  and  Detainer,''  in  oijr  statutes, 
contains  the  following  provisions:  **Any  justice  of  the  peace 
of  the  precinct  where  the  property  is  situated,  shall  have 
jurisdiction  to  hear  and  determine  any  case  arising  under  this 
title.  If  there  be  no  justice  of  the  peace  within  the  precinct, 
then  the  nearest  justice  of  the  peace  shall  have  jurisdiction." 
Rev.  Stats.  Ariz.  1901,  par.  2672.  Title  17,  part  5,  relating 
to  ** Procedure  in  Justice  of  the  Peace  Courts,"  has  the  pro- 
vision: '*If  there  be  no  justice  of  the  peace  qualified  to  try 
the  suit  in  the  proper  precinct,  the  suit  may  be  commenced  be- 
fore the  nearest  justice  of  the  peace  of  the  county  who  is  not 
disqualified  to  try  the  same."  Id.,  par.  2058.  We  think  there 
can  be  no  question  but  that  the  latter  provision  of  the  statute 
applies  alike  to  all  suits  within  the  jurisdiction  of  a  justice  of 
the  peace,  including  actions  of  forcible  entry  and  detainer. 
It  is  the  policy  of  the  law  that  causes  shall  be  submitted  to 
impartial  and  unprejudiced  tribunals,  and  we  should  be  loth 
to  place  upon  the  statute  a  construction  which  would  except 
any  class  of  actions  from  the  operation  of  so  just  a  rule.  It 
was  not  enough,  therefore,  to  simply  allege  that  there  was  a 
lawfully  acting  justice  of  the  peace  in  precinct  No.  1.  To 
show  a  want  of  jurisdiction  by  the  justice  of  precinct  No.  12, 
it  should  also  have  been  made  to  appear  by  the  pleading  that 
former  justice  was  ** qualified  to  try  the  suit."  But,  were 
our  view  different  upon  this  particular  point> — ^which  seems 
to  have  been  the  only  defect  urged  in  the  lower  court — ^we 
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would  still  hold  the  amended  complaint,  as  it  stood,  insufficient 
to  entitle  the  plaintiff  to  a  decree. 

There  was  no  error  in  the  ruling  of  the  district  court,  and 
the  judgment  appealed  from  will  be  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[Civil  No.  869.     Filed  March  30,  1905.] 
[80  Pac  327.] 

JOHN    HOOPES,     Jr.,     Defendant     and     AppeUant,    ▼. 
GEORGE   D.   BRIER,  Plaintiff  and  Appellee. 

1.  Landlord  and  Tenant — Hoicestead — Ijsn  on  Crop — Bev.  Statb. 
Abiz.  1901,  PAR.  2695,  Gonstbued..— Paragraph  2695,  supra,  provid- 
ing that  every  landlord  shall  have  a  lien  upon  the  erops  grown  or 
growing  upon  the  homestead  premises  for  rent,  is  explicit  in  its 
terms,  and  a  landlord  has  no  lien  on  erops  grown  on  land  which  is 
not  a  homestead. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Fletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFarland,  for  Appellant. 

At  common  law  the  landlord  had  no  lien  on  the  crops 
growing  or  grown  on  the  leased  premises,  nor  had  he  a  right 
of  action  against  a  third  party  who  purchased  or  received 
crops  from  the  tenant.  Jones  on  Liens  (1888),  sec.  540, 
p.  552;  Reavis  v.  Barnes,  36  Ark.  575;  Anderson  v.  Bowles, 
44  Ark.  108;  Powell  v.  Dailey,  163  111.  646,  45  N.  B.  414; 
Hastings  v.  Belknap,  1  Denio,  190 ;  Heron  v.  QUI,  112  111.  247. 

Landlords'  liens  and  actions  against  third  persons  for 
conversion  of  crops  grown  on  the  leased  premises  were 
unknown  at  common  law.  Such  liens  exist  and  such  actions 
can  be  maintained  only  when  based  upon  some  special  stat- 
ute  creating  the  lien  or  conferring  the  right  of  «ction. 
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Nieferi  v.  Ames,  26  Kan.  515;  Phillips  v.  Maxwell,  1  Baxt. 
25 ;  Richardson  <&  Williamson  v.  Blackmore,  11  Lea,  290 ;  Davis 
V.  Wils(yii,  86  Tenn.  519,  589,  8  S.  W.  151 ;  ScuUy  v.  Porter,  57 
Kan.  322,  46  Pac.  313 ;  Stadell  v.  Aikens,  65  Kan.  82,  68  Pac. 
1088 ;  Mathews  v.  Nation,  69  Mo.  App.  327 ;  Westmoreland  v. 
Wooten,  51  Miss.  825. 

Assuming  that  our  statute  gives  a  general  lien  on  all  crops 
growing  or  grown  on  the  leased  premises,  such  a  lien  does 
not  vest  in  the  landlord  such  a  right  of  property  that  will 
sustain  an  action  against  a  third  party  who  purchases  the 
property  from  the  tenant.  Frink  v.  Pratt,  130  111.  327,  22 
N.  E.  819;  Folmer  v.  Copeland,  57  Ala.  588;  Thompson  v. 
Spinks,  12  Ala.  155 ;  Corbett  v.  Reynolds,  68  Ala.  378 ;  Tread- 
way  V.  Treadway,  56  Ala.  390 ;  Broughton  v.  Powell,  52  Ala. 
123 ;  Blum  v.  Jones,  51  Ala.  149 ;  Street  v.  Nelson,  80  Ala.  230 ; 
Reavis  v.  Barnes,  36  Ark.  575;  Anderson  v.  Bowles,  44  Ark. 
108 ;  WorriU  v.  Barnes,  57  Ga.  404 ;  Patty  v.  Boyle,  59  Miss. 
491;  Peebles  v.  Sassiter,  33  N.  C.  73;  Webb  v.  Sharp,  13  Wall. 
14,  20  L.  Ed.  478 ;  Hodden  v.  Knickerbocker,  70  111.  677,  22 
Am.  Rep.  80 ;  N.  P.  Ry,  Co.  v.  Paine,  119  U.  S.  561,  30  L.  Ed. 
513,  7  Sup.  Ct.  323;  Bryan  v.  Brickholder,  27  Tenn.  561,  8 
Humph.  561. 

T.  S.  Bunch,  W.  M.  Lovell,  and  J.  M.  McCoUum,  for  Ap- 
pellee. 

The  authorities  cited  by  appellant  are  not  in  point.  It 
might  just  as  well  be  contended  that  a  chattel  mortgage, 
which  is  only  a  lien  on  personal  property,  could  be  divested 
and  entirely  destroyed  by  the  mortgagor  selling  mortgaged 
property  to  a  third  person  who  had  actual  or  constructive 
notice  of  the  mortgage.  No  one  will  contend  that  such  sale 
will  divest  the  mortgage  lien.  The  court  finds  that  the 
appellant  had  legal  notice  of  appellee's  lien  to  secure  the 
payment  of  the  rental  sum  due  at  the  time  he  took  the  hay 
and  converted  it  to  his  own  use.  The  appellant,  therefore, 
took  the  hay  Subject  to  appellee's  lien  for  the  rent  to  the 
full  extent  of  the  amount  due  and  unpaid.  Scully  v.  Porter, 
57  Kan.  322,  46  Pac.  313 ;  Stadell  v.  Aikeiis,  65  Kan.  82,  68 
Pac.  1088 ;  Froer  v.  Hammer,  99  Iowa,  48,  68  N.  W.  564 ;  Blake 
V.  Counselman,  95  Iowa,  219,  63  N.  W.  679;  Kennard  v. 
Havey,  80  Ind.  37. 
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DAVIS,  J. — ^The  case  at  bar  involves  the  question  of  the 
extent  to  which  a  landlord  is  given  a  lien  for  rent  upon 
the  crops  of  his  tenant,  under  paragraph  2695  of  the  Revised 
Statutes  of  Arizona  of  1901.  The  language  of  the  para^ 
graph  is  that  **  .  .  .  Every  landlord  shall  have  a  lien  upon 
the  crops  grown  or  growing  upon  the  homestead  premises 
for  rent  thereof,  whether  the  same  is  payable  wholly  or  in 
part  in  money  or  specific  articles  of  property  or  products 
of  the  premises  or  labor,  and  also  for  the  faithful  perform- 
ance of  the  terms  of  the  lease,  and  such  lien  shall  continue 
for  a  period  of  six  months  after  the  expiration  of  the  term 
for  which  the  premises  were  leased,  and  in  all  cases  when 
the  demised  premises  shall  be  let  or  lease  assigned,  the  land- 
lord shall  have  the  same  right  to  force  his  lien  against  the 
special  lessor  or  assignee  as  he  has  ^against  the  tenant  to 
whom  the  premises  were  leased."  The  appellant  contends, 
and  properly  raised  the  question  in  the  lower  court,  that 
the  lien  of  the  statute  is  limited  in  its  operation  to  crops 
produced  or  growing  on  a  homestead;  while,  on  the  other 
hand,  the  appellee  maintains,  and  his  recovery  was  upon 
the  theory,  that  it  was  the  intention  of  the  legislature,  in 
the  aforesaid  statute,  to  create  a  crop  lien  in  favor  of  the 
landlord  upon  all  kinds  of  leased  premises.  The  statute 
plainly  says,  **  crops  grown  or  growing  upon  the  home- 
stead." Whatever  we  may  think  of  the  wisdom  or  policy 
of  limiting  this  right  to  owners  of  homesteads,  the  legis- 
lative intent  is  so  expressed,  and  we  have  but  to  give  effect 
to  that  intention. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded  to  the  district  court  for  a  new  triaL 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 
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[Civil  No.  854.     Filed  March  30,  1905.] 
[80  Pao.  365.] 

J.   E.   McCOY,  Appellant,  v.  J.  J.   BEOOKS,   Defendant 

and  Appellee. 

1.  JUDOHXNT  —  PLKADIKG  —  MOTION  —  FINDINGS   0»   FAOT — ^RbV.   StATS. 

Asiz.  1901,  PAR.  1406,  Construed. — ^Paragraph  1406,  supra,  requires 
findings  to  be  made  by  the  trial  court  on  those  issues  which  arise 
upon  pleadings.  A  motion  is  not  a  pleading  and  under  our  statutes 
findings  upon  controverted  question  of  fact  arising  thereon  are  un- 
necessary, nor  will  the  decision  be  disturbed  if  there  is  evidence  in 
the  record  to  sustain  it. 

2.  JiTDiciAL  Sales — Setting  Aside — ^Motion — ^Inadbquact  ov  Pbiob — 

Ungonscionablb — SumciENT  to  Set  Aside. — ^Inadequacy  of  price 
BO  gross  as  to  be  "unconscionable"  is  sufficient  ground  to  justify 
the  setting  aside  of  a  sheriff's  sale  on  motion. 

3.  Same — ^Misconduct  ot  Shsrut. — ^Where  a  sheriff  exceeded  the  author- 

ity of  his  writ  in  selling  more  property  than  was  necessary  to  satisfy 
the  execution  or  was  guilty  of  misconduct  in  refusing  to  accept  from 
the  defendant  payment  of  -the  judgment  and  costs  the  sale  will  be 
set  aside. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yiavapai. 
Bichard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Reese  M.  Ling,  for  Appellant. 

Boss  &  O 'Sullivan,  and  E.  S.  Clark,  for  Appellee. 


DAVIS,  J. — J.  C.  Forest,  as  plaintiff,  brought  an  action  in 
the  district  court  of  Yavapai  County  against  J.  J.  Brooks, 
in  which,  on  November  9,  1903,  he  recovered  a  judgment 
against  said  defendant  for  the  sum  of  $273.83  and  costs. 
There  had  been  a  writ  of  garnishment  issued  in  said  action 
and  served  upon  the  Bannie  Gold  Mining  and  Milling  Com- 
pany, an  Arizona  corporation.  From  the  answer  of  the 
garnishee  it  appeared  that  the  defendant,  Brooks,  was  the 
owner  of  three  hundred  and  forty-seven  thousand  shares  of 
the  capital  stock  of  said  company,  and  on  November  11, 
1903,  the  court  decreed  the  sale  of  the  defendant's  stock  in 
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said  company,  or  so  much  thereof  as  might  he  necessary  to 
satisfy  the  execution  under  the  aforesaid  judgment.  On 
November  27,  1903,  execution  was  issued,  ^and  in  pursuance 
thereof  the  sheriff  levied  upon  and  gave  notice  of  the  sale 
of  said  stock.  The  sale  was  made  on  the  twelfth  day  of 
December,  1903.  The  sheriff  offered  the  stock  as  a  whole, 
and  sold  the  entire  block  of  three  hundred  and  forty-seven 
thousand  shares  to  the  appellant,  J.  E.  McCoy,  for  the  sum 
of  three  hundred  and  fifty  dollars,  that  being  the  highest  bid 
which  was  received.  The  amount  necessary  to  satisfy  the 
judgment,  interest,  and  costs  at  the  time  was  $323.83.  The 
defendant  himself  was  present  at  the  sale,  and  bid  on  the 
stock  a  sum  slightly  in  excess  of  this  last-named  amount. 
The  appellant  paid  to  the  o£Scer  the  amount  of  his  bid,  and 
received  from  the  latter  a  bill  of  sale  for  the  said  shares  of 
stock.  On  December  15th — ^three  days  after  the  execution 
sale — the  defendant  filed  a  motion  to  set  aside  said  sale, 
basing  the  motion,  among  other  grounds,  upon  the  gross 
inadequacy  of  the  selling  price,  and  alleged  misconduct  of 
the  ofiScer  who  conducted  the  sale.  The  motion  was  sup- 
ported by  affidavits,  and  counter  affidavits  were  filed  in 
opposition  thereto.  At  the  time  of  filing  his  motion  the 
defendant  tendered  into  court  the  full  amount  of  the  judg- 
ment against  him,  including  interest  and  costs.  In  his  own 
affidavit  in  support  of  said  motion  the  defendant  set  forth, 
among  other  things,  that  the  said  three  hundred  and  forty- 
seven  thousand  shares  of  stock  were  of  the  aggregate  value 
of  fifty-two  thousand  and  fifty  dollars;  that  he  was  present 
at  the  sale,  and  offered  to  pay  to  the  sheriff  the  amount  of 
the  judgment  and  costs,  which  the  officer  announced  at  the 
time  to  be  the  sum  of  $323.83 ;  that  he  also  made  a  bid  of 
three  hundred  and  twenty-seven  dollars  on  the  stock,  but 
that  the  sheriff  continued  to  offer  said  stock  for  sale,  and 
knocked  off  the  same  to  J.  E.  McCoy  at  the  price  of  three 
hundred  and  fifty  dollars;  that  defendant  immediately 
thereafter,  and  before  any  bill  of  sale  was  issued  to  the  said 
McCoy,  tendered  the  sum  of  three  hundred  and  twenty- 
seven  dollars  to  the  sheriff,  who  refused  to  accept  it.  Affi- 
ant further  declared  that  the  offer  of  said  stock  for  sale 
as  a  whole  had  not  been  at  his  suggestion,  or  with  his  ap- 
proval.   Upon  the  hearing  the  court  found,  from  the  proofs 
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submitted,  that  the  value  of  said  three  hundred  and  forty- 
seven  thousand  shares  of  stock  when  sold,  on  December  12, 
1903,  was  about  the  sum  of  fifty-two  thousand  dollars,  and 
that  the  price  realized  at  the  sale  was  inadequate,  unreason- 
able, and  unconscionable.  The  motion  was  granted,  and  an 
order  made  setting  aside  and  vacating  the  execution  sale. 
It  is  from  this  order  that  the  appeal  is  taken. 

The  appellant,  conceding  the  inadequacy  of  the  selling 
price,  contends  that  this  alone  is  insuf&cient  to  authorize  the 
setting  aside  of  an  execution  sale,  and  relies  upon  the  point 
that  the  district  court  did  not  afiSrmatively  find  that  there 
existed  any  fraud,  irregularity,  or  misconduct  in  the  sale. 
The  issues  of  fact  upon  which  the  statute  [Rev.  Stats.  Ariz. 
1901,  par.  1406]  requires  findings  to  be  made  by  the  trial 
court  are  those  issues  which  arise  upon  pleadings.  A  motion 
is  not  a  pleading  under  our  statute,  and  it  was  not  incum- 
bent upon  the  court,  in  giving  its  decision,  to  declare  its 
determination  upon  every  controverted  question  of  fact  pre- 
sented by  the  affidavits.  We  would  not  be  justified  in  dis- 
turbing the  order  here  appealed  from  if  there  is  evidence 
in  the  record  to  sustain  the  facts  upon  which  ^.^at  order 
could  properly  be  based.  An  examination  of  the  authorities 
will  show  that  the  courts  hesitate  to  declare  inadequacy  of 
the  selliDg  price  a  sufficient  ground  in  itself  for  vacating 
an  execution  or  judicial  sale.  Treating  of  this  topic,  Mr. 
Freeman,  in  his  work  on  Executions,  after  reviewing  the 
authorities,  says:  "So  far  as  any  general  rule  has  been  for- 
mulated upon  the  subject,  it  seems  to  be  this:  'That  mere 
inadequacy  of  price,  where  parties  stand  on  an  equal  foot- 
ing, and  there  are  no  confidential  relations  between  them, 
is  not,  of  itself,  sufficient  to  set  aside  a  sale  unless  the  inade- 
quacy is  so  gross  as  to  be  proof  of  fraud,  or  to  shock  the 
judgment  and  the  conscience.'  ''  Freeman  on  Executions, 
3d  ed.,  sec.  3041.  If  the  inadequacy  can  be  connected  with 
or  shown  to  result  from  any  mistake,  accident,  surprise, 
misconduct,  fraud,  or  irregularity,  the  sale  will  generally  be 
vacated.  Id.,  sec.  309.  And  in  the  same  section  the  learned 
author  observes:  "We  think  the  better  rule  is  that  inade- 
quacy of  price  may  be  so  gross  as  to  create  the  presumption 
of  fraud  or  misconduct  on  the  part  of  the  officer  or  the  pur- 
chaser."   It  was  said  by  the  supreme  court  of  Alabama,  in 
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the  case  of  Henderson  v.  Suhlett,  21  Ala.  630:  *'"When  the 
inadequacy  is  so  glaring  and  gross  as  at  once  to  shock  the 
understanding  and  conscience  of  an  honest  and  just  man,  it 
will,  of  itself,  authorize  the  court  to  set  aside  the  sale.  For 
instance,  if,  as  in  the  case  under  consideration,  a  trat^t  of 
land  of  the  value  of  eighteen  hundred  dollars  is  sold  for  five 
dollars,  the  court  out  of  which  the  execution  issued  should 
not  hesitate  to  set  aside  the  sale  for  this  cause  alone."  The 
supreme  court  of  the  United  States,  after  a  review  of  the 
authorities  upon  the  subject,  speaking  through  Mr.  Justice 
Bradley,  said:  "From  the  cases  here  cited  we  draw  the 
general  conclusion  that,  if  the  inadequacy  of  price  is  so  gross 
as  to  shock  the  conscience,  or  if,  in  addition  to  gross  inade- 
quacy, the  purchaser  has  been  guilty  of  any  unfairness,  or 
has  taken  any  undue  advantage,  or  if  the  owner  of  the 
property,  or  party  interested  in  it,  has  been  for  any  other 
reason  misled  or  surprised,  then  the  sale  will  be  regarded 
as  fraudulent  and  void,  or  the  party  injured  will  be  per- 
mitted to  redeem  the  property  sold.  Great  inadequacy  re- 
quires only  slight  circumstances  of  unfairness  in  the  conduct 
of  the  party  benefited  by  the  sale  to  raise  the  presumption 
of  fraud."  Oraffam  v.  Burgess,  117  U.  S.  180,  6  Sup.  Ct. 
686,  29  L.  Ed.  839.  We  think  the  last-mentioned  authority 
would  be  sufficient  to  sustain  the  action  of  the  trial  court  in 
the  case  at  bar  if  its  ruling  had  been  based  alone  upon  the 
ground  that  the  price  was  '* unconscionable."  But  if  the 
court  also  took  into  consideration  that  the  officer  exceeded 
the  authority  of  his  writ  in  selling  more  property  than  was 
necessary  to  satisfy  the  execution,  or  that  he  was  guilty  of 
misconduct  in  refusing  to  accept  from  the  defendant  pay- 
ment of  the  amount  of  the  judgment  and  costs,  there  was 
evidence  before  it  to  support  these  additional  grounds  for 
vacating  the  sale. 

The  record  discloses  no  error,  and  the  order  appealed  from 
will  be  affirmed. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 
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[Criminal  No.  177.     Filed  March  30^  1905.] 

[80  Pac  348.] 

CHAELES  DE  LEON,  Defendant  and  Appellant,  v.  TER- 
RITORY OF  ARIZONA,  Plaintiflf  and  Respondent. 

1.  Gbiminal  Law — ^Indictment — Gband  Juby — ^Rev.  Stats.  Ariz.  1901, 

Pen.  Code,  secs.  792,  862,  873,  Cited  and  Construed. — Section 
873  of  the  Penal  Code,  supra,  provides  that  a  judgment  suBtaining 
a  demurrer  to  an  indictment  shall  bar  another  prosecution,  unless 
the  court  directs  the  case  to  be  submitted  to  the  same  or  another 
grand  jurj.  Section  792,  supra,  makes  the  existence  of  bias  and 
prejudice  on  the  part  of  a  grand  juror  grounds  of  challenge. 
Another  section  authorizes  the  interposition  of  a  challenge  to  the 
panel  of  the  grand  jurj  after  it  has  been  drawn  and  has  appeared, 
and  at  the  time  of  the  examination  of  the  jurors  as  to  their  quali- 
fications. Subdivision  4  of  section  862,  supra,  provides  that  an 
indictment  maj  be  set  aside,  upon  motion,  when  defendant  has  not 
been  held  to  answer  before  the  finding  of  the  indictment,  on  any 
ground  which  would  have  been  good  ground  for  challenge  either  to 
the  panel  or  to  an  individual  grand  juror.  Held,  that  defendant, 
against  whom  a  second  indictment  has  been  returned  under  section 
873,  supra,  hj  the  same  grand  jurj  that  had  returned  a  former 
indictment,  is  not  entitled  to  a  dismissal  of  such  indictment  under 
section  862,  supra,  because  he  has  had  no  opportunity  to  challenge 
the  grand  jury  for  bias  under  section  792,  supra,  arising  out  of 
their  former  consideration  of  his  offense,  as  no  such  right  of  chal- 
lenge exists. 

2.  Embezzlement — ^Eyidencb  —  Indictment  —  Bev.  Stats.  Ariz.  1901, 

Pen.  Code,  sec.  460,  Construed. — Under  section  460,  supra,  declar- 
ing every  person  intrusted  with  property  for  the  use  of  another,  who 
fraudulently  appropriates  it  to  any  purpose  not  in  the  due  execu- 
tion of  his  trust,  guilty  of  embezzlement,  an  indictment  for  embez- 
Element  need  only  allege,  and  the  evidence  need  only  show,  that 
defendant  was  intrusted  with  the  property  for  the  use  of  another, 
and  fraudulently  appropriated  it  to  some  purpose  not  in  the  due 
execution  of  his  trust,  and  it  is  unnecessary  to  allege  or  show  the 
particular  use  or  purpose  for  which  the  money  was  intrusted  to 
defendant. 

3.  Same — Same^Admissibilitt. — ^When  an  indictment  charged  the  em- 

bezzlement of  money  deposited  in  bank  under  an  arrangement  by 
which  defendant  was  entitled  to  draw  the  same  by  check,  the  check 
by  which  defendant  drew  the  money  which  he  embezzled  was  admis- 
sible in  evidence. 

4.  Criminal  Law — Evidence — Privilbged  Communication — Secondary 

Evidence. — ^The  contents  of  a  letter  written  by  defendant  while 
IX  Aris.— 11 
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in  jail,  to  his  wife,  under  a  rule  of  which  he  bad  knowledge,  that 
it  would  be  opened  and  examined  by  the  jailer,  ifl  not  a  privileged 
communication;  and  although  the  wife  will  not  be  permitted  to  tes- 
tify thereto,  and  cannot  be  compelled  to  produce  the  letter,  yet  the 
sheriff,  who  read  the  letter,  may  testify  to  its  contents  after  the 
necessary  foundation  is  laid.  The  fact  that  the  letter  could  not 
be  secured  from  the  wife,  nor  the  wife  be  permitted  to  offer  it  in 
evidence,  authorized  the  establishment  of  its  contents  by  secondary 
evidence. 

5.  Criminal  Law — ^Embezzlement — ^Perfection  op  Trust. — The  mere 

placing  of  money  in  bank,  subject  to  defendant's  order,  to  be  used 
for  certain  purposes,  does  not  perfect  in  defendant  a  trust,  within 
the  meaning  of  the  law  of  embezzlement,  but  such  trust  is  complete 
only  when  he  draws  the  money  from  the  bank  pursuant  to  his 
authority. 

6.  Same — Same — ^Evidence — Held  Suiticient. — Held,  that  the  evidence 

was  sufficient  to  sustain  a  conviction  of  embezzlement  by  defendant 
of  money  belonging  to  his  wife  and  deposited  in  bank  subject  to 
his  order. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Henry  T.  Andrews,  Joseph  B.  Morrison,  and  Samuel  L. 
Pattee,  for  Appellant. 

The  demurrer  to  the  first  indictment,  which  was  sustained 
by  the  court,  going  to  the  merits,  the  resubmission  not  be- 
ing merely  formal,  the  defendant  having  no  right  to  chal- 
lenge after  the  first  submission  of  the  case,  and  having  in 
apt  time  made  his  motion  to  set  aside  the  indictment  because 
of  the  disqualification  of  the  grand  jurors,  and  they  being 
disqualified  as  a  matter  of  law,  under  the  following  authori- 
ties, it  was  error  to  deny  the  motion.  TerriU  v.  Superior  Court, 
(Cal.)  60  Pac.  38;  People  v.  Eanstead,  135  CaL  149,  67  Pac. 
763. 

B.  W.  Wells,  Attorney-General,  for  Respondent. 

* 

DOAN,  J. — ^The  appellant  in  this  case,  Charles  De  Leon,, 
was  indicted  on  November  10,  1903,  by  the  grand  jury  of 
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Yavapai  County,  for  the  crime  of  embezzlement.    On  the 
eleventh  day  of  November,  1903,  a  demurrer  to  this  indict- 
ment was   sustained  by  the   district   court,   and  the   case 
ordered  resubmitted  to  the  same  grand  jury,  which  was  still 
in  session.     On  the  following  day,  November  12,  1903,  the 
said  grand  jury  returned  a  second  indictment  against  the 
defendant,  charging  him  with  the  same  offense.    Upon  ar- 
raignment   under    the    second    indictment,    the    defendant 
moved  to  set  aside  the  indictment  upon  the  ground,  among 
others,  that  "at  the  time  of  finding  said  indictment  a  state 
of  mind  existed  upon  the  part  of  each  and  every  one  of  the 
grand  jurors  by  whom  the  said  indictment  was  found,  in 
reference  to  the  case  and  to  the  above-named  defendant, 
by  reason  whereof  each  and  all  of  said  grand  jurors  could 
not  give  a  verdict  impartially  and  without  prejudice  to  the 
substantial  rights  of  the  defendant,"  «nd  upon  the  further 
ground  that  **on  the  10th  day  of  November,  1903,  an  indict- 
ment had  been  returned  and  found  by  the  same  grand  jurors 
who  found  and  returned  the  indictment  herein  moved  to  be 
set  aside,  purporting  to  charge  the  defendant  with  the  same 
offense,  and  upon  arraignment  the  defendant's  demurrer  to 
said  indictment  was  sustained,  and  the  case  ordered  resub- 
mitted to  the  same  grand  jury.     And  thereupon  the  same 
was  so  resubmitted,  and  on  the  12th  day  of  November,  1903, 
the  indictment  herein  moved  to  be  set  aside  was  found  and 
returned  by  the  said  jury,  charging  the  same  offense  as  that 
attempted  to  be  charged  in  the  said  former  indictment.  That 
each  «nd  every  one  of  the  grand  jurors  who  heard  said 
evidence  offered  upon  said  resubmission,   and  found  and 
returned  said  last  indictment,  were  members  of  the  grand 
jury  who  heard  the  testimony,  and  found  and  returned  said 
first  indictment.  .  .  .  And  that  prior  to  said  resubmission 
each  and  every  one  of  said  grand  jurors  had  formed  or  ex- 
pressed an  unqualified  opinion  that  an  indictment  should  be 
found  and  returned  against  said  defendant  upon  said  charge, 
and  that  prior  to  the  said  resubmission  this  defendant  had 
had  no  opportunity,  and  no  right  was  given  to  him  by  law, 
to  challenge  the  grand  jury  or  any  member  thereof."    The 
motion  to  dismiss  was  overruled  by  the  court,  and,  upon 
the  overruling  of  a  demurrer  to  the  indictment,  the  defend- 
ant pleaded  not  guilty,  and  the  case  was  tried  to  a  jury. 
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The  evidence  at  the  trial  tended  to  show  that  the  defend- 
ant and  one  Mrs.  Edith  Brown  were  married  March  24, 1903 ; 
that  prior  to  her  marriage  to  the  defendant  the  collection 
of  some  money  due  Mrs.  Brown  (now  Mrs.  De  Leon)  had 
heen  intrusted  to  the  Branch  Bank  of  Arizona,  at  Jerome; 
that  on  March  27th  Mr.  De  Leon,  the  defendant,  deposited 
to  his  own  credit  one  hundred  dollars,  and  that  afterwards, 
upon  the  collection  of  part  of  the  money  aforesaid,  Mr.  and 
Mrs.  De  Leon  went  to  the  bank  on  April  6,  1903,  and  placed 
in  the  bank  four  hundred  dollars  thus  collected,  and  the 
one. hundred  dollars  that  had  been  deposited  by  De  Leon, 
to  the  credit  of  Mrs.  or  Charles  De  Leon,  under  an  arrange- 
ment that  either  Mr.  or  Mrs.  De  Leon  could  draw  checks 
against  the  account  without  the  consent  of  the  other,  and 
such  checks  would  be  honored  by  the  bank.  The  balance 
of  the  money,  amounting  to  $310.12,  was  on  May  18,  1903, 
deposited  in  the  bank  under  the  same  arrangement.  Prior 
to  May  25,  1903,  some  small  checks  were  drawn  by  Mr.  De 
Leon  on  this  account,  and  paid  by  the  bank.  On  May  25, 
1903,  Mr.  De  Leon  presented  to  the  bank  a  check  drawn  by 
him  for  five  hundred  and  fifty  dollars,  payable  to  himself, 
for  which  he  received  a  cashier's  check  for  that  sum,  payable 
to  the  Bank  of  Arizona,  at  Prescott,  Arizona.  This  cashier's 
check  was  indorsed  by  Mr.  De  Leon,  and  subsequently  paid 
by  the  bank  upon  which  it  was  drawn.  Some  time  during 
May  or  June,  1903,  Mr.  De  Leon  was  arrested,  upon  the 
charge  of  which  he  was  subsequently  convicted,  by  the 
sheriff  of  Yavapai  County,  at  Santa  Barbara,  California, 
and  brought  to  Yavapai  County  for  trial.  At  the  time  of  his 
arrest  he  said  to  the  sheriff  that  he  took  the  money,  and  was 
sorry  for  it;  that  he  was  drunk  at  the  time,  and  didn't 
know  what  he  was  doing.  At  the  trial  the  prosecution 
sought  to  introduce  a  letter  alleged  to  have  been  written  by 
the  defendant,  while  in  jail,  to  his  wife ;  and  the  sheriff  was 
permitted  to  testify,  over  the  objection  and  exception  of  the 
defendant,  that  the  signature  of  the  letter  was  in  the  same 
handwriting  as  the  indorsement  of  the  cashier's  check.  It 
was  also  shown  that  the  letter  had  been  mailed  to  Mrs. 
De  Leon,  and  it  was  not  produced  at  the  trial.  The  sheriff 
testified  from  his  recollection  as  to  the  appearance  of  the 
signature.    The  sheriff  also  stated,  over  the  objection  of  the 
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defendant,  Ms  recollection  of  the  contents  of  the  letter, 
which  was  to  the  effect  that  the  defendant  knew  that  he  did 
wrong  in  taking  Mrs.  De  Leon's  money,  and  offering,  if  she 
would  stop  the  prosecution,  to  pay  it  back. 

At  the  close  of  the  testimony  for  the  territory,  the  defend- 
ant moved  the  court  to  instruct  the  jury  to  return  a  verdict 
of  not  guilty,  on  the  ground  of  the  insufficiency  of  the  evi- 
dence to  sustain  the  charge  made  in  the  indictment.  This 
motion  was  denied,  and,  the  defendant  offering  no  evidence, 
the  case  was  submitted  to  the  jury,  after  instructions  from 
*  the  court,  and  the  jury  returned  a  verdict  of  guilty.  The 
defendant,  after  verdict,  moved  for  a  new  trial,  which  was 
denied,  moved  in  arrest  of  judgment,  which  was  also  denied, 
and  he  was  thereupon  sentenced  to  imprisonment  in  the 
territorial  prison  for  two  years.  From  the  judgment  of  im- 
prisonment, and  the  denial  of  the  motion  for  a  new  trial,  the 
defendant  has  appealed. 

The  eighteen  assignments  of  error  contained  in  appellant's 
brief  may  be  grouped  under  five  different  heads.  The  first, 
second,  and  third  assignments  present  the  correctness  of  the 
ruling  of  the  trial  court  in  overruling  the  defendant's  mo- 
tion to  set  aside  the  indictment  filed  November  12th,  on  the 
ground  of  the  disqualification  of  the  grand  jury  that  re- 
turned an  indictment  for  this  offense  against  the  defendant 
on  the  10th  to  again  consider  the  same  charge  against  the 
same  defendant  and  return  a  second  indictment  on  Novem- 
ber 12th,  after  the  first  indictment  had  been  declared  insuf- 
ficient by  the  court  to  properly  charge  the  offense  attempted 
to  be  charged  therein.  Subdivision  4  of  section  862  of  our 
Penal  Code  provides  that  **the  indictment  may  be  set  aside 
by  the  court  upon  motion  when  the  defendant  has  not  been 
held  to  answer  before  the  finding  of  the  indictment,  on  any 
ground  which  would  have  been  good  ground  for  challenge 
either  to  the  panel  or  to  any  individual  grand  juror."  Sec- 
tion 792  of  the  Penal  Code  gives  as  one  of  the  grounds  for 
challenge  to  an  individual  grand  juror  that  **a  state  of  mind 
exists  on  his  part  in  regard  to  the  facts  of  the  case  or  to 
either  party,  which  satisfies  the  court  in  the  exercise  of  a 
sound  discretion,  that  he  cannot  act  impartially  and  with- 
out prejudice  to  the  substantial  rights  of  the  party  chal- 
lenging."   The  appellant  bases  his  assignments  of  error  on 
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the  provisions  of  these  two  paragraphs,  and  claims  inasmuch 
as  he  had  not  had  an  opportunity  for  challenging  the  grand 
jury  after  they  had  passed  upon  the  first  indictment,  as  pro- 
vided by  section  792,  he  was  entitled  to  his  motion  to  dis- 
miss under  the  provisions  of  section  862.  Our  Penal  Code 
provides  that  a  challenge  to  the  panel  of  «-  grand  jury  may 
be  interposed  by  a  person  held  to  answer  to  a  charge  for  a 
public  oflfense,  after  the  grand  jury  has  been  drawn  and 
has  appeared,  and  at  the  time  of  their  examination  touch- 
ing their  qualifications  to  serve  as  such  jurors.  It  is  pro- 
vided that  these  challenges  are  made  after  the  jurors  have 
been  sworn  upon  their  voir  dire,  and  before  they  are  for- 
mally sworn  as  jurors.  In  this  instance  the  appellant  had 
been  held  to  answer  for  the  offense,  was  present  in  court  at 
the  impanelment  of  the  grand  jury,  and  the  presumption  of 
the  law  is  that  he  exercised  his  right  of  challenge  to  the 
grand  jurors  when  they  were  sworn  and  impaneled.  He 
would  not,  therefore,  come  under  the  provisions  of  section 
862,  relative  to  the  motion  to  dismiss  on  the  ground  above 
quoted.  The  right  of  challenge  and  the  manner  of  the  exer- 
cise of  that  right  are  provided  by  statute,  and  no  greater 
right  is  conferred  upon  a  party  defendant  than  as  provided 
by  the  statute. 

Section  873  of  the  Penal  Code  provides  that  "if  the  de- 
murrer be  allowed,  the  judgment  shall  be  final  upon  the 
indictment  demurred  to,  and  shall  be  a  bar  to  another  pros- 
ecution of  the  oifense  unless  the  court  being  of  opinion  that 
the  objection  upon  which  the  demurrer  is  allowed  may  be 
avoided  in  a  new  indictment,  direct  the  case  to  be  so  sub- 
mitted to  the  same  or  another  grand  jury."  This  provision 
of  the  Penal  Code  that  the  case  may  be  resubmitted  to  the 
same  grand  jury  certainly  authorizes  the  grand  jury  to 
consider  the  case  and  return  an  indictment  thereon.  The 
Penal  Code  having  conferred  no  right  upon  a  defendant  to 
challenge  the  grand  jurors  at  any  time  after  they  have  once 
acted  upon  an  indictment,  no  such  right  exists  in  this  juris- 
diction. The  authorities  cited  and  the  argument  offered 
by  the  appellant  in  his  brief  do  not  impress  us  as  raising 
any  serious  question  as  to  the  right  of  a  grand  jury,  under 
our  code,  to  find  a  second  indictment  on  a  case  that  has  been 
resubmitted  to  them  after  a  demurrer  has  been  sustained 
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to  a  former  indictment  theretofore  returned  by  Ihem,  which 
upon  examination  is  found  to  imperfectly  or  insuflSciently 
set  forth  the  offense  with  which  they  have  attempted  to 
charge  a  party  defendant. 

The  fourth,  fifth,,  sixth,  and  eighteenth  assignments  of 
error  present  the  question  of  the  sufiSciency  of  the  second 
indictment  found  against  the  defendant.  The  charging  part 
of  the  indictment  alleges  that  ''the  said  Charles  De  Leon 
being  then  and  there  intrusted  by  one  Mrs.  Edith  De  Leon 
with  a  certain  sum  of  money,  .  .  .  being  the  separate  prop- 
erty of  Mrs.  Edith  De  Leon,  and  intrusted  to  the  defendant 
as  aforesaid  for  the  use  of  her,  the  said  Mrs.  Edith  De  Leon, 
and  the  said  defendant  then  and  there  having  the  said  sum 
of  money  in  his  possession  by  virtue  of  said  trust,  ...  he, 
the  said  Charles  De  Leon,  did  then  and  there  feloniously,  un- 
lawfully, and  fraudulently  embezzle  the  said  sum  of  money, 
and  appropriate  the  same  to  his  own  use,  and  to  a  use  and 
purpose  not  in  the  due  and  lawful  execution  of  his  trust." 
The  demurrer  to  this  indictment  was  based  upon  the  ground, 
among  others,  that  the  facts  stated  in  said  indictment  do  not 
constitute  a-  public  offense,  and  it  is  on  this  ground  that  the 
assignments  of  error  rely.  It  is  urged  in  the  brief  that  this 
indictment,  as  above  quoted,  wholly  fails  to  state  the  pur- 
pose for  which  the  money  was  intrusted  to  the  defendant, 
and  is  fatally  defective  therein,  and  the  demurrer  should 
have  been  sustained.  This  offense  is  purely  statutory,  and 
is  defined  in  section  460  of  the  Penal  Code:  "Every  broker, 
agent  or  person  otherwise  intrusted  with,  or  having  in  his 
control,  property  for  the  use  of  another  party  who  fraudu- 
lently appropriates  it  to  any  use  or  purpose  not  in  the  due 
or  lawful  execution  of  his  trust  ...  is  guilty  of  embezzle- 
ment.'' Under  the  provisions  of  that  section,  whenever  the 
indictment  charges  and  the  evidence  on  the  trial  establishes 
the  two  facts, — 1.  That  the  person  has  been  intrusted  with 
the  property  in  question  for  the  use  of  another  person ;  and 
2.  That  he  has  fraudulently  appropriated  it  to  some  use  and 
purpose  not  in  the  due  and  lawful  execution  of  such  trust, 
— ^these  are  unquestionably  sufficient  to  establish  the  offense, 
even  though  the  prosecution  might  not  know,  or  might  not 
be  able  to  establish  by  competent  evidence,  the  particular 
use  or  purpose  in  behalf  of  such  other  person  for  which  said 
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money  haJ  been  intrusted.  It  is  frequently  the  case  that 
money  or  property  is  intrusted  to  a  person  generally  for 
the  use  and  benefit  of  another  person,  without  any  particular 
use  or  purpose  being  in  mind  at  the  time  the  property  is  in- 
trusted to  the  agent  or  person  who  afterwards  embezzles  it. 
To  adopt  the  argument  of  the  appellant  in  the  case  at  bar 
would  render  it  impossible  to  convict  an  embezzler  who 
might  appropriate  to  his  own  use  trust  funds  in  every  such 
instance,  and  minimize  the  beneficial  effect  of  this  statute 
by  confining  its  operations  to  those  cases  only  in  which  the 
money  had  been  intrusted  to  him  for  some  specific  purpose, 
and  that  specific  purpose  be  susceptible  of  proof. 

The  seventh  assignment  of  error  is  based  upon  the  admis- 
sion in  evidence  of  the  check  (Exhibit  B)  upon  the  ground 
that  the  same  was  immaterial  and  irrrelevant,  and  was  a 
departure  from  the  allegations  of  the  indictment.  The  in- 
dictment informed  the  defendant  that  he  was  charged  with 
embezzling  a  certain  amount  of  money,  and  it  is  therefore 
contended  that  the  admission  in  evidence  of  the  check  was 
error  on  the  part  of  the  court,  as  he  was  not  tried  for  draw- 
ing out  of  a  bank  money  that  had  been  therein  deposited. 
The  indictment  was  for  embezzlement,  which  was  based  upon 
the  ground  that  the  party  obtained  the  money  or  property, 
with  the  embezzlement  of  which  he  is  charged,  in  a  lawful 
manner.  If  the  original  taking  was  felonious,  the  offense 
would  be  larceny.  The  introduction  of  the  check  to  which 
objection  has  been  made  was  perfectly  proper,  as  being  one 
of  a  chain  of  circumstances  following  after  the  establishment 
of  the  arrangement  made  with  the  bank,  to  show  that  the 
defendant  came  into  the  possession  of  the  money  in  a  manner 
that  was  authorized,  and  was  as  relative  and  material  to  this 
case  as  would  have  been  the  sack  in  which  stolen  money  was 
carried  off,  or  the  saddle  and  bridle  with  which  a  horse 
had  been  ridden  off  by  the  defendant  on  his  prosecution  for 
larceny. 

The  eighth  assignment  of  error  is  based  on  the  admission 
in  evidence  of  the  testimony  of  Roberts,  the  sheriff,  to  the 
identity  of  the  signature  of  the  defendant  to  a  letter  written 
by  the  defendant  to  his  wife  while  in  jail;  and  the  ninth  and 
fourteenth  assignments  of  error  are  based  upon  the  admis- 
sion in  evidence  of  the  testimony  of  the  same  witness  (Rob- 


March,  1905.]  De  Leon  v.  Territory.  169 

erts)  as  to  the  contents  of  the  letter.  The  testimony  in  the 
record  is  sufficient  to  sustain  the  ruling  of  the  court  as  to 
the  competency  of  Roberts  to  testify  as  an  expert  to  the 
identity  of  the  handwriting.  The  objections  to  the  proof 
of  the  contents  of  the  letter  were  made  upon  the  ground  that 
the  letter  itself  was  a-  confidential  communication  between 
husband  and  wife,  and  that  there  was  no  sufficient  founda- 
.  tion  laid  for  the  introduction  of  secondary  evidence  as  to  the 
contents,  even  if  it  had  been  admissible  in  evidence  itself  if 
offered.  The  admissibility  of  the  evidence  was  very  tersely 
and  aptly  stated  by  the  learned  judge  of  the  trial  court,  who 
said:  ''It  is  not  the  communication  itself  that  is  sacred.  It 
is  the  relation  of  confidence  that  is  sacred.  No  requirement 
that  violates  that  confidence  is  proper."  But  in  the  present 
case  the  defendant  wrote  this  letter  while  in  jail,  under  a 
rule  that  required  that  his  letter  should  be  opened  and 
examined  by  the  jailer.  He  wrote  only  what  he  had  volun- 
tarily stated  to  the  sheriff  and  others  before,  and,  writing 
it  thus  under  circumstances  that  fully  advised  him  that  it 
would  be  subject  to  the  scrutiny  and  perusal  of  others  than 
his  wife,  he  cannot  now  be  heard  to  claim  that  it  was  a 
privileged  and  sacred  communication  between  husband  and 
wife,  that  could  not  be  used  against  him.  It  is  true  that  the 
wife  would  not  be  permitted  to  testify  of  it.  It  is  likewise 
true  that  she  could  not  be  compelled  to  produce  the  letter. 
The  weight  of  authority  would  be  in  support  of  the  proposi- 
tion that  she  would  not  be  permitted  to  voluntarily  offer  the 
letter  in  evidence,  or  to  those  who  might  place  it  in  evidence. 
But  there  is  no  law  relative  to  privileged  communications 
that  would  prevent  those  persons  to  whom  the  letter  was 
voluntarily  exposed  by  the  writer  from  testifying  as  to  the 
information  thus  voluntarily  given  them  by  him  as  to  the 
contents  of  the  letter,  simply  because  that  letter  was  ad- 
dressed to  his  wife.  And  the  fact  that  the  letter  could  not 
be  secured  from  the  wife,  nor  the  wife  be  compelled  or  per- 
mitted to  offer  it  in  evidence,  authorized  the  establishment 
of  its  contents  by  secondary  evidence. 

The  eleventh  assignment  of  error  is  based  upon  the  follow- 
ing instruction  given  by  the  court:  **The  placing  of  money 
in  a  bank,  to  be  drawn  upon  by  another,  is  not,  in  legal 
effect,  the  intrusting  of  money  to  that  person ;  but,  if  one  has 
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placed  money  in  a  bank,  to  be  drawn  by  the  other,  the  money 
so  drawn  by  the  other  is  money,  in  legal  effect,  intrusted 
to  him  or  given  to  him."  It  is  urged  in  support  of  this  con- 
tention that  conceding  that  the  depositing  of  money  in  the 
bank,  to  be  drawn  upon  by  another,  is  not  an  intrusting  of 
money  to  that  person,  the  allegations  of  the  indictment  that 
Mrs.  De  Leon  intrusted  the  money  to  the  defendant  are 
entirely  without  support  in  the  proof.  K  this  were  true, 
there  would  be  something  in  the  point  as  presented  by  appel- 
lant. The  record,  however,  discloses  proof — 1.  That  the 
money  was  deposited  under  the  arrangement  that  it  might 
be  checked  out  by  Mrs.  De  Leon  or  the  defendant;  2.  That 
under  that  arrangement  the  defendant  did  check  out  the 
money ;  and  3.  That  after  he  had  checked  out  the  money  he 
left  the  country  with  it,  without  having  devoted  it  to  the  use 
or  benefit  of  Mrs.  De  Leon,  and  directly  thereafter  was 
arrested  in  the  state  of  California,  when  he  admitted  having 
taken  the  money  and  decamped  with  it,  expressing  contri- 
tion for  the  offense,  and  excusing  himself  by  claiming  that 
he  was  drunk  when  he  did  it.  The  application  of  this  in- 
struction to  the  evidence  in  the  case  is  very  pertiuient,  and 
should  be  epparent  to  any  one  upon  examination.  That  the 
deposit  of  the  money  in  the  bank  to  be  drawn  upon  by 
another  is  not,  in  legal  effect,  the  intrusting  of  mcmey  to  that 
person,  unless  it  is  proven  that  it  has  been  so  drawn  upon  by 
the  other,  is  on  a  parity  with  the  statement  that  a  person 
that  sends  a  package  of  money  by  a  messenger  to  another 
imposes  upon  that  other  no  responsibility  for  either  the 
safe-keeping  or  the  proper  use  of  such  money,  unless  the 
money  is  delivered  to  such  person  by  the  messenger,  and  is 
received  by  him  from  such  messenger.  It  is  then,  and  then 
only,  that  responsibility  attaches.  And  in  this  case  the  in- 
trusting of  the  money  to  the  defendant  was  not  perfected  when 
the  money  was  placed  in  the  bank  subject  to  his  order,  but 
was  only  so  perfected  when,  in  pursuance  to  the  arrange- 
ment, he  drew  the  money  from  the  bank  as  he  had  been 
authorized  to  do,  and  when  he  did  that  the  trust  in  him  was 
perfected. 

The  tenth,  twelfth,  thirteenth,  sixteenth,  and  seventeenth 
assignments  of  error  present  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  conviction.     The  allegations 
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of  the  indictment  were  that  this  money,  being  the  separate 
property  of  Mrs.  De  Leon,  was  intrusted  to  the  defendant  for 
her  use,  and  that  he,  having  the  money  in  his  possession 
by  virtue  of  said  trust,  feloniously  and  fraudulently  embez- 
zled the  said  sum  of  money,  and  appropriated  the  same  to 
his  own  use,  and  to  a  use  and  purpose  not  in  the  due  and 
lawful  execution  of  said  trust.  The  jury  have  found  by 
their  verdict  that  the  ownership  of  the  money  in  the  com- 
plaining witness,  the  rightful  possession  of  the  defendant, 
the  establishment  of  the  trust,  and  the  fraudulent  appropria- 
tion have  all  been  proven  to  their  satisfaction  beyond  a 
reasonable  doubt,  and  an  examination  of  the  record  discloses 
sufficient  evidence  in  support  of  each  of  these  essential  fea- 
tures to  sustain  that  verdict,  and  we  will  therefore  not  dis- 
turb it  in  this  court. 
The  judgment  of  the  lower  court  is  therefore  affirmed. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 


[Criminal  No.  182.     Filed  March  30,  1905.] 

[80  Pac.  363.] 

IIARTIN  TJBILLOS,  indicted  as  Francisco  Garcia,  Defend- 
ant and  AppeUant,  v.  TERRITORY  OF  ARIZONA, 
Plaintiff  and  Respondent. 

1.  Appeal  and  Erbor — ^Mubdes — Assignment  of  Ebbobs — Necessabt. 

— In  a  capital  ease  this  court  will  look  into  the  record  and  review 
the  case,  even  in  the  absence  of  an  assignment  of  errors. 

2.  Cbiminal  Law — Tbial— Juby  List  —  Bevision  —  Eev.  Stats.  Abiz. 

1901,  PAB.  2787,  Constbued. — Under  paragraph  2787,  supra,  pro- 
viding that  the  board  of  supervisors  of  the  several  counties,  at  their 
first  regular  meeting  after  the  first  Monday  in  January  of  each 
year,  shall  make  a  list  of  all  persons  qualified  to  serve  as  jurors, 
and  shall  from  time  to  time  revise  the  same,  there  is  no  necessity 
for  the  revision  of  the  list  where  the  jury  is  drawn  less  than  ninety 
days  after  the  list  was  made. 

3.  Same — ^Muedeb — Evidence  —  SumciENCT.  —  Evidence   reviewed  and 

held  sufficient  to  sustain  a  verdict  of  murder  in  the  first  degree. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Yuma. 
George  R.  Davis,  Judge.    Affirmed.  ) 

The  facts  are  stated  in  the  opinion. 

Frank  Baxter  and  Henry  Wupperman,  for  Appellant. 

No  appearance  for  Respondent. 

DOAN,  J. — ^The  appellant  was  indicted,  jointly  with  one 
Samuel  Rodriguez,  for  the  crime  of  murder.  The  defend- 
ants were  tried  jointly  to  a  jury,  and  the  appellant  was  con- 
victed on  April  7, 1904,  of  murder  in  the  first  degree,  and  the 
death  penalty  imposed,  and  his  co-defendant,  Rodriguez, 
acquitted  under  the  instructions  of  the  court.  From  the 
verdict  and  judgment  of  conviction,  and  the  denial  of  a 
motion  for  a  new  trial,  an  appeal  was  taken. 

There  is  no  assignment  of  the  errors  relied  upon  presented 
in  the  counsel's  brief,  as  required  by  rule  4  of  this  court; 
but  this  being  a  capital  case  we  will  look  into  the  record, 
and  endeavor  to  determine  therefrom  the  points  on  which 
the  appellant  relies. 

The  appellant  first  urges  in  his  brief  that  the  panel  for 
the  trial  jury  was  unlawfully  drawn.  At  the  beginning  of 
the  trial  the  attorneys  for  the  appellant  challenged  the  ar- 
ray on  the  ground  that  the  list  from  which  they  were  se- 
lected was  not  such  a  list  as  was  contemplated  by  the  statutes 
of  Arizona.  The  court  disallowed  the  challenge.  Para- 
graph 2787  of  the  Revised  Statutes  of  1901  provides  that 
"The  board  of  supervisors  of  the  several  counties  in  this 
territory,  at  their  first  regular  meeting  after  the  first  Mon- 
day in  January  of  each  year,  or  thereafter  at  any  special 
meeting  called  for  that  purpose,  shall  cause  to  be  made  a 
list  of  all  persons  within  their  respective  counties,  qualified 
and  liable  to  serve  as  jurors  and  shall  from  time  to  time  re- 
vise the  same  so  as  to  keep  such  list  as  complete  as  practi- 
cable, and  such  boards  shall  cause  certified  copies  of  such 
original,  and  revised  lists,  to  be  filed  in  the  office  of  the 
clerks  of  the  district  courts  in  their  several  counties." 
There  was  filed  as  an  exhibit  of  the  appellant  a  list  of  sev- 
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eral  hundred  names,  duly  certified  by  the  clerk  of  the  board 
of  supervisors  of  the  county  to  be  **a  full,  true  and  correct 
copy  of  the  list  of  all  persons  within  said  county  qualified 
and  liable  to  serre  as  jurors,  as  appears  from  the  original 
list  thereof  caused  to  be  made  by  the  board  of  supervisors 
of  said  county  at  its  meeting  on  January  12th,  A.  D.  1904. 
Dated  this  15th  day  of  January,  A.D.  1904. "  This  was  further 
certified  by  the  clerk  of  the  district  court  of  the  first  judicial 
district  of  the  territory  of  Arizona,  in  and  for  the  county  of 
Yuma,  to  be  a  ''list  of  persons  qualified  to  serve  as  jurors,  1904, 
certified  copy  from  board  of  supervisors  filed  this  15th  day  of 
January,  A.  D.  1904,  at  30  minutes  after  9  o'clock  a.  m." 
This  list  is  criticised  by  counsel  for  appellant,  as  being  the 
grand  register  of  the  county,  with  alterations  therein,  but 
there  is  nothing  in  the  record  to  attack  or  impeach  the  cer- 
tificate of  the  clerk  of  the  board  of  supervisors,  or  the  certi- 
cate  of  the  clerk  of  the  district  court,  that  the  list  is,  as  it 
is  shown  by  the  certificates  to  be,  **a  true  and  correct  copy 
of  the  list  of  all  persons  within  the  said  county  qualified 
and  liable  to  serve  as  jurors,  as  appears  from  the  original 
list  thereof  caused  to  be  made  by  the  board  of  supervisors  of 
said  county  at  its  meeting  on  January  12th,  A.  D.  1904." 
The  general  allegation  in  appellant's  brief  that  such  list  has 
not  been  revised  from  time  to  time  is  entitled  to  scant  con- 
sideration, when  the  record  shows  the  list  was  prepared  by  the 
board  of  supervisors  on  January  12,  1904,  and  the  certified 
copy  thereof  filed  in  the  oflSce  of  the  clerk  of  the  district 
court  on  the  fifteenth  day  of  January,  1904,  and  the  term  of 
court  wherein  this  case  was  tried  convened  April  4,  1904. 
The  jury  is  required  to  be  drawn  not  less  than  ten  days  prior 
thereto,  so  that  the  jury  must  have  been  drawn  less  than 
ninety  days  after  such  list  was  made,  and  therefore  before 
there  would  be  a  necessity  for  any  revision.  The  general  alle- 
gation in  the  brief  that  '*many  on  the  list  were  wholly  dis- 
qualified by  reason  of  not  understanding  the  English  lan- 
guage" would  have  been  susceptible  of  proof,  if  true,  but  no 
evidence  to  that  effect  appears  in  the  record  to  disprove  the 
certificate  of  the  clerk  of  the  board  of  supervisors  that  **the 
persons  on  the  list  were  qualified  and  liable  to  serve  as  jurors.*' 
The  challenge  to  the  panel  on  the  grounds  given  as  presented 
in  the  record  was  properly  disallowed. 


174  Ubillos  v.  Territory.  [9  Ariz. 

Neither  the  jury  list  of  one  hundred,  as  provided  by  the 
requirements  of  paragraphs  2790  to  2794,  inclusive,  of  our 
statutes,  nor  the  order  for  drawing  the  general  venire,  nor  the 
orders  for  any  special  venires  for  the  term  that  may  have 
been  made  by  the  court  before  this  case  came  on  for  trial, 
are  presented  in  the  record,  although  there  does  appear  one 
order  for  a  special  venire  of  ten  during  the  impanelment  of 
the  jury  in  this  case.  As  these  are  not  attacked  or  excepted 
to,  it  is  presumed  that  the  proceedings  in  these  respects  were 
regular  and  in  proper  conformity  with  the  requirements  of 
the  law. 

It  fe  further  urged  that  seven  of  the  jurors  who  tried  the 
case  were  not  named  in  the  list  filed  by  the  board  of  super- 
visors. There  is  nothing  presented  in  the  record  to  indicate 
that  this,  if  true,  would  sustain  a  challenge  to  the  panel,  and 
the  individual  jurors  were  all  passed  by  the  appellant  after 
examination  as  to  their  qualifications  on  their  voir  dire.  The 
name  of  one  juror  who  tried  the  case  appears  in  the  special 
venire  of  ten  that  was  issued  during  the  impanelment  of  the 
jury  in  this  case,  and  no  other  special  venire  of  the  term  is 
presented  in  the  record.  If  it  be  true  that  six  others  were  not 
in  the  original  list  as  filed,  it.  does  not  appear  that  they  were 
not  contained  in  special  venires  for  the  term  ordered  in  open 
court  prior  to  the  trial  of  this  case.  An  appellate  court  re- 
views the  action  of  a  trial  court  upon  the  record.  Allegations 
of  fact,  made  in  argument  of  counsel,  have  no  weight  unless 
supported  by  facts  appearing  in  the  record. 

The  motion  for  a  new  trial  was  based  on  the  one  ground 
that  the  verdict  **is  contrary  to  the  law  and  the  evidence." 
An  examination  of  the  instructions  given  by  the  court  dis- 
closes no  reversible  error  therein.  The  jury  were  fully  and 
properly  instructed  upon  the  crime  of  murder,  the  different 
degrees  thereof,  the  crime  of  manslaughter,  the  provisions  of 
the  law  applicable  to  their  consideration  of  the  evidence,  the 
definition  of  reasonable  doubt,  and  the  presumption  of  in- 
nocence. The  evidence  presented  at  the  trial  was  sufiKcient 
to  support  each  material  allegation  in  the  indictment,  to 
establish  every  essential  element  of  the  crime  of  murder,  and 
to  sustain  the  verdict  of  murder  in  the  first  degree,  and  war- 
rant the  fixing  of  the  penalty  at  death.  The  record  discloses 
that  the  defendants  and  the  deceased  were  convicts  in  the 
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territorial  prison  at  Yuma,  Arizona,  and,  with  three  others, 
were  occupants  of  the  same  cell.  The  evening  before  the 
killing  there  was  a  quarrel  between  the  deceased  and  the  ap- 
pellant, during  which  the  deceased  applied  some  very  of- 
fensive epithets  to  the  appellant,  and  cursed  the  other  inmates 
of  the  cell.  On  the  following  morning  the  appellant,  having 
borrowed  a  knife  from  a  fellow-convict,  invited  the  deceased 
into  the  cell  and  asked  him  why  he  had  said  those  things, 
and  the  conference  resulted  in  an  altercation  between  them, 
the  appellant  being  armed  with  the  knife,  and  the  deceased 
unarmed  until  during  the  course  of  the  diflBculty  he  obtained 
a  stick  that  was  used  as  a  brace  between  the  upper  cots  in 
the  cell.  Rodriguez,  a  cell-mate  of  the  two  men,  and  a  co- 
defendant  in  the  indictment  in  this  cause,  came  into  the  cell 
as  the  defendant  was  stabbing  the  deceased  with  the  knife 
and  the  deceased  striking  at  him  with  the  stick.  Shortly 
after  Rodriguez's  entrance  the  deceased  gave  the  stick  to 
Rodriguez,  and  fell  over  on  the  bunk,  and  rolled  from  thene 
to  the  floor,  and  the  defendant  gave  the  knife  to  Rodriguez, 
who,  at  the  defendant's  request,  passed  it  out  through  the 
door  of  the  cell  to  some  person  on  the  outside.  The  physi- 
cian who  was  called  to  examine  the  body  of  the  deceased, 
which  was  found  shortly  afterwards  in  the  cell,  testified  that 
there  were  several  wounds  upon  the  body  inflicted  with  some 
sharp  instrument.  In  describing  the  several  wounds  he  says : 
**He  had  five  wounds.  There  were  four  on  his  lower  ex- 
tremities and  one  over  the  heart. — Q.  What  was  the  immediate 
cause  of  death? — ^A.  Hemorrhage. — Q.  From  which  wound 
did  he  die? — ^A.  From  the  wound  under  the  knee.  The  ar- 
tery had  been  cut  and  there  was  a  severe  hemorrhage. — Q. 
Did  you  attend  the  coroner's  inquest? — ^A.  I  did. — Q.  At  that 
time  did  you  hear  the  statement  of  the  defendant  as  to  the 
cause  of  the  death  of  Simon  Aldrete  ? — ^A.  Yes,  sir.  He  stat- 
ed that,  after  the  prisoners  had  been  turned  out  of  the  cell, 
he  met  Simon  Aldrete.  He  said  to  Simon  Aldrete,  *You 
have  been  saying  some  dirty  things  about  me.  Come  in  here ; 
I  want  to  settle  with  you. '  And  they  went  into  the  cell.  I  be- 
lieve that  he  said  Simon  struck  him  once,  and  he  took  his  knife 
and  began  to  cut  him.  And  then  I  believe  he  said  that  Al- 
drete climbed  on  the  bunk,  and  he  let  him  alone  then,  after 
he  fell  down."    The  testimony  of  other  witnesses  was  very 
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much  to  the  same  effect,  and  the  def endant,  in  his  own  behalf, 
testified  that  he  had  invited  deceased  into  the  cell  on  the 
morning  of  the  difficulty,  and  asked  him  why  he  had  said 
those  things  so  ugly  that  night  to  him,  and  that,  after  some 
heated  discussion  and  violent  language,  he  killed  the  de- 
ceased. When  asked  if  deceased  had  anything  in  his  hands 
at  the  time  he  (defendant)  pulled  out  his  knife  and  struck 
him,  defendant  answered:  **No.  He  looked  for  something 
under  his  pillow.  After  he  didn't  find  anything  under  his 
pillow  and  when  he  turned  over  towards  me,  I  cut  him  the 
first  time  because  he  would  n't  cease.  When  he  struck  at  me 
again  I  cut  him  in  the  leg.  I  stepped  to  one  side  and  gave 
him  a  chance  to  get  out,  but,  instead  of  going  out,  he  got  up 
on  top  of  the  bed  to  get  hold  of  the  stick.  Then  he  began 
to  strike  at  me  with  the  stick.  He  struck  me  on  the  wrist 
with  the  stick.  I  did  n't  get  hold  of  the  stick  with  my  hands; 
what  I  had  was  a  knife."  When  asked  where  he  got  the 
knife,  he  answered:  **I  borrowed  it  from  Antonio  Hernan- 
dez that  same  morning. — Q.  How  long  had  you  had  the  knife 
before  you  invited  Simon  Aldrete  into  the  feell? — ^A.  Quite  a 
few  moments."  There  is  nothing  in  the  record  to  indicate 
other  than  that  the  jury  carefully  considered  the  evidence 
under  the  instructions  of  the  court,  and  regularly  returned 
their  verdict,  based  upon  a  careful  consideration  by  them  of 
the  evidence,  under  the  instructions.  Such  being  the  case, 
there  is  nothing  to  warrant  this  court  in  disturbing  the  ver- 
dict of  the  jury  or  the  judgment  of  the  trial  court 
The  judgment  is  therefore  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


March,  1905.]         Ramirez  v.  Territory.  177 


[Orimiiial  No.  183.    Filed  March  30,  1905.] 

[80  Pac.  391.] 

RITO  RAMIREZ,  Defendant  and  Appellant,  v.  TERRITORY 
OF  ARIZONA,  Plaintiff  and  Respondent 

1,  Criminal  Law — Bobbeby — Evidkncb — Insutticiency. — ^Force  or  fear 
being  requisite  to  constitute  the  crime  of  robbery,  a  verdict  of  guilty 
of  robbery  should  be  set  aside  where  there  is  an  utter  absence  of 
evidence  tending  to  show  the  use  of  f6rce  or  the  existence  of  fear. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Tuma. 
George  R.  Davis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

H.  Wupperman,  for  Appellant. 

No  appearance  for  Respondent. 

DOAN,  J. — The  appellant  was  indicted  for  the  offense  of 
robbery  alleged  to  have  been  committed  on  one  John  C.Murray 
on  the  sixth  day  of  March,  1904.  The  indictment  charged 
that  the  defendant  ''did  then  and  there  willfully,  unlawfully, 
feloniously,  and  forcibly  take  from  the  person  of  one  John 
C.  Murray  one  gold  coin  ...  of  the  denomination  of  five 
dollars."  After  arraignment  and  plea  of  not  guilty,  the 
case  was  tried  to  a  jury,  which  returned  a  verdict  of  guilty. 
A  motion  to  set  aside  the  verdict  and  grant  a  new  trial  was 
presented,  argued,  and  denied,  and  the  judgment  of  the 
court  was  pronounced,  sentencing  the  defendant  to  impris- 
onment in  the  territorial  prison  for  the  term  of  five  years. 
From  the  denial  of  the  motion  and  the  judgment  of  the  court, 
the  defendant  has  appealed. 

The  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
was  based  upon  the  ground  that  the  verdict  was  contrary  to  the 
law  and  evidence.  The  court  properly  instructed  the  jury  up- 
on the  essential  elements  of  the  crime  of  robbery,  and  the  ne- 
cessity of  force  or  intimidation  to  constitute  the  offense.  The 
court  said:  ''Robbery  is  the  felonious  taking  .of  personal 
property  in  the  possesion  of  another,  from  his  person  or  im- 
mediate presence  and  against  his  will,  accomplished  by  means 
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of  force  or  fear.  This  indictment  charges  the  offense  of  rob- 
bery against  the  defendant,  Bito  Bamirez.  In  order  to  con- 
vict the  defendant  of  the  crime  thus  charged,  it  devolves 
upon  the  territory  to  prove  to  you  the  truth  of  each  and  all 
material  allegations  therein  contained  against  the  defend- 
ant. Nothing  is  to  be  presumed  or  taken  by  implication 
against  the  defendant.  The  law,  on  the  contrary,  presumes 
him  to  be  innocent  of  the  crime  with  which  he  is  chained, 
until  his  guilt  be  established  by  competent  evidence  beyond 
a  reasonable  doubt.  The  jury  are  instructed  that,  if  the  de- 
fendant merely  filched  from  the  pocket  of  the  complaining 
witness  the  five-dollar  gold  piece  mentioned  in  the  indictment, 
the  mere  force  necessary  to  remove  the  property  is  not  all 
the  force  required  by  the  statute  to  constitute  the  robbery." 
The  record  discloses  no  evidence  whatever  to  support  the 
charge  of  force  or  intimidation  in  the  taking  of  the  money. 
It  appears  that  both  the  prosecuting  witness  and  the 
defendant  had  been  drinking  on  the  night  of  the  alleged  rob- 
bery; that  they  had  been  sitting  together  in  a  saloon,  and  the 
defendant,  sitting  by  the  side  of  the  prosecuting  witness,  who 
was  playing  cards,  was  seen  to  put  his  hand  into  the  prosecut- 
ing witness's  pocket  on  different  occasions.  They  afterwards 
went  out  from  the  saloon  to  the  street,  and  later  in  the  night 
were  arrested  and  placed  in  jaiL  After  their  arrest  a 
five-dollar  gold  piece,  fifty  cents  in  silver  with  some  small 
coins,  were  found  on  the  person  of  the  defendant.  No  one 
was  present  with  them  at  the  time  of  the  alleged  offense,  and 
the  testimony  of  the  prosecuting  witness  contains  the  only 
statement  of  the  particular  facts  and  circumstances  of  the 
offense.  He  states  that  he  was  drunk,  and  had  been  drunk 
all  the  evening.  **I  lost  my  reason  partly  in  the  evening.  I 
know  that  in  the  morning — that  is,  some  time  during  the 
night — ^I  was  over  across  the  alley  from  the  Turf  Saloon,  in 
that  alley,  and  I  felt  somebody  come  up  behind  me  and  run 
their  hands  in  my  pocket,  and  then  run  off.  That  was  the 
first  recollection  I  had  in  six  or  seven  hours.  After  that 
...  I  threw  my  hat  over  my  shoulders  and  started  after  him, 
and,  as  I  did,  the  officer  nailed  me,  and  I  was  then  within  about 
twenty  feet  of  him.  ...  I  don't  remember  going  out  of  the 
saloon;  I  remember  being  in  the  alley.  That  is  my  first 
recollection. — Q.  How  long  did  you  stay  in  the  Turf  Saloon? 
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— ^A.  From  all  accounts  it  must  have  been  five  or  six  hours. — 
Q.  What  hour  was  it  when  you  went  across  the  street  to  the 
alley! — ^A.  I  don't  know. — Q.  Did  you  see  the  defendant 
there  f — ^A.  Not  to  my  recollection. — Q.  What  happened  when 
you  went  across  the  street? — A.  Somebody  stepped  up  behind 
me  and  put  his  hands  in  my  pocket. — Q.  How  do  you  know? 
— ^A.  Because  I  remember  that. — Q.  Did  you  notice  somebody 
come  up  behind  yout — ^A.  No,  sir;  tomebody  put  their  hand 
in  my  pocket  and  walked  away."  The  oflScer  who  made  the 
arrest  testified  that  he  had  seen  the  defendant  watching  the 
prosecuting  witness  in  the  saloon  while  the  latter  was  playing 
cards,  had  seen  him  have  his  hand  half-way  in  Murray's 
pocket,  and  when  Murray  left  the  saloon  the  defendant  fol- 
lowed him  out.  The  officer  watched  them:  '*They  went  up 
the  street  about  half  a  block,  and  went  into  another  dark 
alley,  and  in  a  little  while  Bamirez  came  out  ahead  of  Mur- 
ray. Murray  was  following  him,  and  was  hallooing  at  Ba- 
mirez, and  Bamirez  started  to  go  across  the  street,  and  Mr. 
Martinez  and  I  ran  out  and  got  him."  Another  witness  who 
saw  the  arrest  testified:  "They  were  coming  from  the  alley 
just  south  of  the  Wig  Wam.  Bamirez  was  in  front,  and  Mur- 
ray was  behind  him,  about  twenty  feet,  I  suppose.  They  were 
coming  across  the  street,  walking  tolerably  fast,  both  of  them. 
— Q.  Did  you  see  anything  else  that  evening? — ^A.  Well,  I 
seen  the  officer  arrest  him."  While  the  evidence  might  be 
sufficient  to  sustain  a  charge  of  larceny,  there  is  absolutely  no 
evidence  in  the  record  showing  or  tending  to  show  any  force 
used  by  the  defendant,  any  fear  on  the  part  of  the  prosecuting 
witness,  or  any  intimidation  by  the  defendant  calculated  to 
place  the  prosecuting  witness  in  fear.  Force  or  fear  being  re- 
quisite to  constitute  the  crime  of  robbery,  that  offense  was  not 
established.  The  court  erred  in  denying  the  motion  to  set 
aside  the  verdict  for  want  of  evidence. 

There  being  no  evidence  to  sustain  the  verdict  or  the  judg- 
ment based  thereon,  the  judgment  of  the  lower  court  is  re- 
versed and  the  defendant  discharged. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 

Note. — As  to  what  force  is  sufficient  to  constitute  robbery,  see  note  to 
Jones  V.  Commonwealth,  (Ky.)  57  L.  B.  A.  432. 
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[Grimlnal  No.  196.     Filed  March  30,  1905.] 

[80  Pac.  320.] 

BISSELL  THOMAS,  Defendant  and  Appellant,  v.  TERRI- 
TORY OP  ARIZONA,  PlaintiflP  and  Respondent 

1.  Gbiminal  Law — Embezzlement  —  Indictment  —  Biv.  Stats.  Akik. 
1901,  Pen.  Code,  sec.  462,  Construed. — ^Under  seetion  462,  supra, 
reading,  ''Every  clerk,  agent,  or  servant  of  any  person,  who  fraud- 
ulently appropriates  to  his  own  use  any  property  of  another  which 
has  come  into  his  control  or  care  by  virtue  of  such  employment  as 
such  clerk,  agent,  or  servant,  is  guilty  of  embezzlement, '^  an  indict- 
ment charging  that  defendant  on  July  13,  1904,  as  agent  of  McD., 
received  a  certain  sum,  and  afterwards,  on  October  5th,  appro- 
priated a  portion  thereof  to  his  own  use,  does  not  state  facts  suf- 
ficient to  constitute  the  offense  of  embezzlement,  in  that  it  fails  to 
allege  the  relation  of  agent  on  the  part  of  defendant  at  the  time 
the  appropriation  is  charged  to  have  been  made. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  Counly  of  Maricopa.^ 
Edward  Kent,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Bennett  &  Bennett,  for  Appellant 

A.  C.  Baker,  District  Attorney,  and  Street  &  Alexander,  for 
Respondent. 

DOAN,  J. — The  appellant  was  indicted,  in  conjunction  with 
one  J.  B.  Woodward,  for  embezzlement,  alleged  in  the  indict- 
ment to  have  been  committed  as  follows,  to  wit:  "The  said  J. 
B.Woodward  and  Bissell  Thomas  on  or  about  the  thirteenth  day 
of  July,  A.  D.  1904,  and  before  the  finding  of  this  indictment, 
at  the  county  of  Maricopa,  territory  of  Arizona,  being  then 
and  there  the  agents  of  one  H.  W.  McDonald,  did  by  virtue 
of  their  employment  receive  and  take  into  their  possession 
and  control  a  large  sum  of  money,  to  wit,  one  thousand  and 
fifty-two  dollars  and  fifty  cents,  in  money  of  the  personal 
property  of  the  said  H.  W.  McDonald,  their  said  principal, 
and  afterwards,  to  wit,  on  the  fifth  day  of  October,  1904,  at 
said  county  of' Maricopa,  territory  of  Arizona,  did  willfully. 


March,  1905.]  Thomas  v.  Tebritobt.  181 

unlawfully,  feloniously,  and  fraudulently  convert  and  appro- 
priate to  their  own  use  and  benefit,  and  contrary  to,  and  not 
in  the  due  and  lawful  execution  of,  their  said  trust,  the  sum 
of  eight  hundred  and  sixty-seven  dollars  and  forty  cents  in 
money,  of  the  value  of  eight  hundred  and  sixty- 
seven  dollars  and  forty  cents  in  money,  of  the 
personal  property  of  the  said  H.  W.  McDonald 
out  of  and  from  the  said  one  thousand  and  fifty-two  dollars 
and  fifty  cents  so  received  and  taken  into  their  possession  and 
control  by  virtue  of  their  said  employment  as  aforesaid ;  and 
the  said  J.  B.  Woodward  and  the  said  Bissell  Thomas  then 
and  there  failed  and  refused  to  return  and  deliver  to  the 
said  H.  W.  McDonald,  their  said  principal,  the  said  sum  of 
eight  hundred  and  sixty-seven  dollars  and  forty  cents  on  de- 
mand then  and  there  made  therefor  by  the  said  H,  W.  Mc- 
Donald, contrary  to  the  form,  force,  and  effect  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  territory  of  Arizona."  Upon  arraignment,  the 
defendants  severed,  and  the  appellant  herein  demurred  to 
the  indictment.  The  demurrer  was  overruled  by  the  court,  a 
plea  of  not  guilty  was  entered,  and  the  case  was  tried  to  a 
jury,  and  upon  a  verdict  of  guilty  a  motion  for  a  new  trial 
was  denied,  and  the  defendant  sentenced  to  imprisonment  in 
the  territorial  prison.  The  ruling  of  the  court  upon  the  de- 
murrer was  excepted  to,  and  an  appeal  was  taken  from  the 
judgment  of  the  court  and  the  denial  of  the  motion  for  a  new 
trial. 

The  first  assignment  of  error  urges  that  the  court  erred  in 
overruling  the  demurrer  of  the  defendant  Bissell  Thomas 
to  the  indictment,  upon  the  grounds, — 1.  That  said  indictment 
does  not  substantially  conform  to  the  requirements  of  sec- 
tions 824,  825,  and  826  of  the  Penal  Code  of  the  territory  of 
Arizona;  and  2.  That  the  facts  stated  in  said  indictment  do 
not  constitute  a  public  offense.  Section  826  of  the  Penal 
Code  requires  that  the  indictment  must  be  direct  and  certain 
as  it  regards  the  offense  charged,  and  the  particular  circum- 
stances of  the  offense  charged,  when  they  are  necessary  to 
constitute  a  complete  offense.  The  language  employed  in  the 
indictment  shows  that  the  indictment  was  drawn  under  sec- 
tion 462  of  the  Penal  Code,  and  attempts  to  charge  the  de- 
fendant with  embezzlement  as  agent  of  H.  W.  McDonald. 
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The  language  of  the  statute  is:  ** Every  clerk,  agent  or 
servant  of  any  person,  who  fraudulently  appropriates  to 
his  own  use  any  property  of  another  which  has  come  into  his 
control  or  care  by  virtue  of  such  employment  as  such  clerk, 
agent  or  servant,  is  guilty  of  embezzlement."  The  essential 
elements  in  the  crime  of  embezzlement,  under  this  statute,  are 
three:  1.  The  act  of  fraudulent  appropriation  of  the  money 
or  property;  2.  The  relation  of  clerk,  agent,  or  servant 
on  the  part  of  the  fraudulent  appropriator  at  the  time  of 
such  appropriation  to  the  owner  of  the  property  thus  ap- 
propriated; and  3.  The  acquirement  by  the  appropriator 
of  the  care  or  control  of  the  money  or  property  appropriated 
by  virtue  of  his  employment  as  such  clerk,  agent,  or  servant 
As  these  three  elements  are  necessary  to  constitute  the  offense 
of  embezzlement  under  this  statute,  they  must  be  charged  in 
direct  and  certain  language  in  the  indictment  therefor.  *'An 
indictment  upon  a  statute  must  state  all  such  facts  and  cir- 
cumstances as  constitute  the  statute  offense,  so  as  to  bring 
the  party  indicted  within  the  provisions  of  the  statute. 
1  Chitty  on  Criminal  Law,  281,  283;  Archbold  on  Criminal 
Pleading,  50.  If  the  statute  is  confined  to  certain  classes  of 
persons,  or  to  acts  done  at  some  particular  time  or  place,  the  in- 
dictment must  show  that  the  party  indicted,  and  the  time  and 
place  T^here  the  alleged  criminal  acts  were  perpetrated,  were 
such  as  to  bring  the  supposed  offense  directly  within  the 
statute."  People  v.  Allen,  5  Denio,  76.  The  indictment  in 
question  directly  charges  the  act  of  fraudulent  appropriation 
of  the  money,  and  the  fact  that  such  money  was  received  by 
the  defendant  by  virtue  of  his  employment  as  agent,  but 
fails  to  charge  the  fact  that  the  defendant  was  the  agent  of 
H.  W.  McDonald  on  the  fifth  day  of  October,  at  which  time 
he  is  charged  with  the  fraudulent  conversion  and  appropria- 
tion of  the  money;  the  only  allegation  of  agency  in  the  in- 
dictment being  that  the  defendant  was  the  agent  of  Mc- 
Donald on  or  about  the  thirteenth  day  of  July,  1904,  at  the 
time  he  received  the  money  into  his  possession  and  control. 

We  pass  over  the  criticism  by  the  appellant  on  the  man- 
ner in  which  this  agency  was  alleged,  as  that  is  not  important 
in  this  case,  because  the  allegation,  as  made,  applied  only  to 
the  thirteenth  day  of  July,  at  which  date  the  receipt  of  the 
money  is  charged;  and,  if  it  be  conceded  that  the  allegation 
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as  laid  is  sufficient,  such  concession  does  not  extend  its  appli- 
cation to  the  latter  date, — ^to  wit,  the  fifth  day  of  October, — 
at  which  time  the  fraudulent  conversion  and  appropriation  is 
charged.  The  indictment,  in  order  to  charge  the  offense  under 
the  provisions  of  section  462  of  our  Penal  Code,  must  allege 
the  existence  of  the  agency  at  the  time  of  the  fraudulent 
appropriation  and  conversion.  State  v.  Johnston,  21  Tex. 
775 ;  Gaddy  v.  State,  8  Tex.  App.  127. 

The  indictment  herein  being  considered,  while  it  would  be 
good  against  demurrer  under  a  statute  reading,  **  Every  per- 
son who  fraudulently  appropriates  to  his  own  use  any  prop- 
erty of  another  which  has  come  into  his  control  or  care  by 
virtue  of  his  employment  as  clerk,  agent,  or  servant  of  such 
other  person,  is  guilty  of  embezzlement,"  does  not  state  facts 
sufficient  to  constitute  the  offense  of  embezzlement  under  sec- 
tion 462  of  our  Penal  Code,  as  above  cited,  for  the  reason 
that  it  fails  to  allege  the  relation  of  clerk,  agent,  or  servant 
on  the  part  of  the  defendant  at  the  time  the  appropriation  is 
charged  to  have  been  made,  and  therefore  fails  to  charge  that 
the  fraudulent  appropriation  was  made  by  a  clerk,  agent,  or 
servant.  This  failure  is  fatal  upon  the  demurrer  urged  in  the 
trial  court  as  shown  in  the  record,  and  the  court  erred  in 
overruling  the  demurrer  to  the  indictment  on  the  grounds 
therein  given.  This  determination  renders  unnecessary  the 
consideration  of  the  other  points  that  have  been  presented  by 
the  appellant. 

The  judgment  of  the  lower  court  is  reversed  and  the  case 
remanded. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 
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LCriminal  No.  220.     Filed  March  30,  1905.] 

[80  Pac.  340.] 

FRED  HICKLIN,   Defendant   and  Appellant,  v.   TERRI- 
TORY OP  ARIZONA,  Plaintiff  and  Respondent. 

1.  Criminal  Law — Homicide — Self-Defense — ^Bey.  Stats.  Asiz.  1901, 

Pen.  Code,  secs.  181,  182,  Construed. — Sections  181  and  182,  supra, 
provide  that  ''A  homicide  is  justifiable  when  committed  in  the  law- 
ful defense  of  such  person,  .  .  .  when  there  is  reasonable  ground  to 
apprehend  a  design  ...  to  do  some  great  bodily  injury,  and  immi- 
nent danger  of  such  design  being  accomplished.  But  such  x>^rson 
...  if  he  was  the  assailant  .  .  .  must  really  and  in  good  faith 
have  endeavored  to  decline  any  further  struggle  before  the  homicide 
was  committed.  A  bare  fear  of  the  commission  of  the  offenses,  .  .  . 
to  prevent  which  the  homicide  may  be  lawfully  committed,  is  not 
BufScient  to  justify  it,  but  the  circumstances  must  be  sufficient  to 
excite  the  fears  of  a  reasonable  person,  and  the  party  killing  must 
have  acted  under  the  influence  of  such  fears  alone."  Under  these 
sections,  the  testimony  of  the  defendant  that  after  his  sister  had 
told  him  of  an  insult  offered  her  by  deceased  he  saw  him  coming 
down  the  road,  and,  picking  up  a  gun,  walked  down  the  road  towards 
him,  and  turning  brought  the  gun  up  and  said,  "What  did  you 
insult  my  sister  fort"  to  which  deceased  did  not  reply  for  ten  or 
fifteen  seconds,  when  he  saw  deceased  jerk  his  hand,  and  thinking 
he  was  going  for  his  gun,  being  angry  and  excited,  he  pressed  the 
trigger  and  fired,  did  not  present  the  issue  of  self-defense. 

2.  Same — Same — Same — ^Instruction  to  Jury — Matter  op  Law — ^Nor 

Criticism  of  Defendant's  Credibility. — ^Where  on  a  trial  for 
murder  the  facts  as  given  in  defendant's  statement  taken  as  true 
did  not  constitute  self-defense  as  a  matter  of  law,  it  is  the  duty  of 
the  court  to  eliminate  that  feature  from  the  case,  and  an  instruc- 
tion that  "I  charge  you  .  .  .  under  the  facts  and  circumstances 
shown  in  the  evidence,  there  is  nothing  shown  to  justify,  under  the 
law,  the  killing  of  Mullino  by  the  defendant^"  was  not  erroneous  aa 
a  criticism  upon  defendant's  testimony. 

3.  Same — Same — Evidence — Impeachment. — ^Where  a  witness  takes  the 

stand  for  the  defense  in  a  prosecution  for  homicide,  it  is  permissible 
for  the  prosecution  to  impeach  her  by  her  own  cross-examination,  in 
contradiction  of  her  direct  testimony,  and  by  the  introduction  of 
other  competent  evidence  affecting  her  credibility. 

4.  Same — Same — ^Manslaughter — Instruction  to  Jury. — ^In  a  prose- 

eution  for  homicide  an  abstract  declaration  of  the  law  by  the  court 
in  charging  the  jury,  that  ''The  law  does  not  permit  the  taking  of 
human  life  in  rage  or  passion  occasioned  by  inadequate  provocation. 
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— ^that  iBf  by  slight  or  trivial  provocation, — ^but  it  most  be  such  as 
would,  in  the  mind  of  an  average  man,  be  calculated  naturallj  to 
arouse  such  rage  and  passion  as  would  render  the  mind  uncontrol- 
lable in  its  impulses  to  take  life,"  was  not  prejudicial,  where  the 
court  further  and  fuUj  charged  the  jury  on  the  reduction  of 
murder  to  manslaughter,  and,  in  addition  thereto,  the  law  relative 
to  manslaughter  was  fully  given  in  language  chosen  by  the  counsel 
for  defendant. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Bichard  E.  Sloan,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion.  A 

Hawkins,  Boss  &  Anderson,  for  Appellant. 

Joseph  H.  Kibbey,  Attorney-General,  for  Bespondent. 

DOAN,  J. — On  Wednesday,  the  twenty-second  day  of  June, 
1904,  Florence  Hicklin,  the  nineteen-year-old  sister  of  appel- 
lant, was  visiting  at  the  Marksberry  home,  at  Dewey,  Yavapai 
County,  Arizona.  During  her  visit  she  was  some  time  in  the 
company  of  Jud  MuUino,  whom  she  had  known  for  a  short 
time,  and  who  had  been  paying  her  some  attention  thereto- 
fore. Upon  Thursday  she  returned  to  her  home,  at  Blanchard, 
a 'few  miles  distant,  arriving  there  about  noon.  Just  after 
dinner  on  Friday,  in  the  presence  of  the  Hicklin  family,  she 
told  of  an  insult  offered  to  her  by  Jud  Mullino  on  Wednesday 
evening,  whpn  she  and  Mullino  had  walked  out  together  some 
distance  from  the  Marksberry  home.  Among  the  men  of  the 
Hicklin  family  who  heard  this  recital  was  the  appellant  herein, 
Fred  Hicklin,  who  had  returned  home  the  previous  day  from 
California,  whither  he  had  gone  to  secure  medical  treatment 
for  a  nervous  affection  which  had  resulted  from  an  injury  to 
his  head  and  spine,  received  by  him  some  months  before.  He 
was  unacquainted  with  Jud  Mullino,  and  at  that  time  was  in 
poor  health,  mentally  and  physically.  He  remained  about  the 
Hicklin  house  from  the  time  of  the  aforesaid  recital  by  his 
sister  until  about  five  o'clock  in  the  afternoon,  when  he  over- 
heard his  sister  say  that  **  Mullino  was  coming  down  the  road 
toward  the  house."  He  picked  up  a  Winchester  rifle,  went 
out  of  the  back  door  of  the  house,  and,  walking  in  the  direc- 
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tion  in  which  Mullino  and  two  other  companions — ^Frank 
Armor  and  Frank  Rahl — ^were  riding  on  horseback,  proceeded 
nearly  parallel  with  the  road  until  he  was  within  a  few  steps 
of  the  parties,  and  a  little  in  advance  of  them,  when  he  turned 
and  faced  Mullino  and  his  companions  as  they  came  riding 
down  the  road,  presented  the  gun  and  fired,  and  Mullino  fell 
from  his  horse.  The  deceased  was  riding  in  his  shirt-sleeves, 
with  a  loose  vest  on,  and  no  coat.  He  was  wearing  a  pair  of 
riding  gauntlet  gloves  on  his  hands  at  the  time.  The  bullet 
went  through  the  side  pocket  of  his  vest,  entered  the  left  breast, 
passed  directly  through  the  heart  and  came  out  behind.  As 
to  thBe  details  of  the  occurrence,  Armor  testified:  "We  were 
riding  along  three  abreast.  The  man  that  was  killed  was  on 
the  outside.  This  defendant  threw  the  gun  to  his  shoulder, 
never  spoke  a  word,  and  fired.  I  didn't  notice  what  had 
happened  until  I  looked  at  my  partner,  when  I  saw  him  reel 
in  the  saddle.  I  was  riding  on  the  left,  next  to  the  man  that 
did  the  killing  of  Mullino;  Frank  Bahl  was  in  the  center; 
and  Mullino  was  standing  in  his  stirrups  on  one  side,  like — 
kind  of  riding  on  one  leg — ^laughing,  as  the  shot  struck  him." 
Frank  Bahl,  the  party  riding  next  to  Mullino,  testified:  **As 
we  were  riding  up,  I  noticed  Mr.  Fred  Hicklin  coming  up 
with  a  gun  on  his  shoulder  at  about  twenty  or  thirty  steps 
from  the  road.  He  walked  on  with  the  gun  on  his  shoulder, 
and  then  wheeled  and  shot  Mullino  off  his  horse.  He  walked 
along  about  fifty  or  sixty  steps  in  that  way  before  he  shot. 
He  was  about  twenty  steps  from  Mullino  when  he  fired  the 
shot.  When  the  gun  was  thrown  down  on  us,  I  raised  my 
hands,  and  so  did  Mullino.  The  gun  was  fired,  and  he  fell 
from  his  horse,  dead.  Nothing  was  said,  that  I  heard,  either 
by  defendant  or  Mullino."  The  defendant  was  thereafter  in- 
dicted, in  conjunction  with  Florence  Hicklin  and  J.  H.  Hick- 
lin, for  murder,  to  which  indictment  he  pleaded  not  guilty; 
and  the  trial  was  had  thereunder,  resulting  in  the  conviction 
of  appellant  of  the  crime  of  murder  in  the  second  degree.  A 
motion  for  a  new  trial  was  denied,  and  judgment  rendered  in 
accordance  with  the  verdict.  From  the  judgment  and  the  de- 
nial of  the  motion  for  a  new  trial  an  appeal  was  taken. 

Upon  the  trial  of  this  cause  the  appellant  offered  three  sep- 
arate defenses:  1.  That  he  was  insane  at  the  time  of  the 
killing,  and  could  not  be  held  responsible  therefor.     This  de- 
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fense  was  properly  presented  to  the  jury  by  the  introduction 
of  proof,  and  by  the  instructions  of  the  court,  and  concerning 
which  no  error  is  alleged  on  this  appeal.  2.  That  the  killing 
was  done  in  self-defense,  for  which  reason  appellant  could 
not  be  punished  therefor.  This  defense  was  excluded  from 
the  consideration  of  the  jury  by  the  court  upon  the  ground 
that  there  was  no  evidence  upon  which  to  base  it,  which  is 
claimed  by  the  appellant  to  have  been  prejudicial  error. 
3.  That  the  killing  was  done  under  a  sudden  heat  of  passion 
adduced  by  adequate  provocation,  and  the  appellant  could 
not  be  convicted  of  any  higher  grade  of  offense  than  that  of 
manslaugl^ter.  It  was  claimed  by  the  appellant  that  this 
defense  was  gretCtly  weakened  by  an  instruction  of  the  court 
given  on  the  subject  of  manslaughter,  and  this  is  assigned  as 
error. 

In  support  of  his  first  assignment  of  error,  "that  the  theory 
of  self-defense  was  excluded  from  the  consideration  of  the 
jury  by  the  court,"  it  is  urged  by  the  appellant  in  his  brief 
that  the  plain  implication  of  the  charge  given  by  the  court 

» 

on  that  subject  was  that  the  appellant  had  offered  a  manu- 
factured defense,  and  that  his  testimony  was  not  to  be  con- 
sidered; that  the  instruction  actually  given  by  the  court 
directly  criticised  appellant's  credibility  as  a  witness, 
and  ''was  an  instruction  on  the  weight  and  credibility  of  testi- 
mony." An  examination  of  the  instruction  complained  of, 
and  of  the  testimony  of  the  defendant,  does  not  sustain  that 
contention.  The  court  instructed  the  jury:  "I  charge  you 
further  in  this  case,  under  the  facts  and  circumstances  shown 
in  the  evidence,  that  there  is  nothing  shown  to  justify,  under 
the  law,  or  to  excuse,  under  the  law,  the  killing  of  Mullino 
by  the  defendant."  We  pass  by  the  testimony  of  the  two 
parties  who  were  riding  with  the  deceased  at  the  time  of  the 
killing,  because,  in  presenting  the  case  to  the  jury,  it  is  prop- 
er that  the  court  should  present  it  in  the  light  of  the  testi- 
mony of  the  defendant.  We  will  therefore  take  the  case  as 
made  by  the  defendant's  own  testimony,  because  the  theory  of 
self-defense,  as  stated  by  the  counsel  for  the  appellant,  was 
supported  only  by  the  testimony  of  the  defendant.  His  two 
versions  of  th^  occurrence  were  given  in  these  words:  **I 
stepped  back  into  the  room  and  picked  up  the  gun,  and  walked 
off  down  the  side  of  the  road;  and,  when  I  got  down  there, 
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these  fellows  were  riding  down  behind  me.  I  turned  around 
and  I  asked  him,  *What  did  you  insult  my  sister  for?'  He 
did  n  't  answ^.  I  saw  him  make  a  move  as  if  he  was  going  after 
a  gun.  I  was  so  mad  and  excited  that  I  was  almost  shot  to 
pieces.  I  pressed  the  trigger  and  shot''  His  other  statement 
is  worded:  **When  he  came  riding  down  the  road  (I  never 
seen  him  before),  my  sister  says,  'There  comes  Jud  Mullino 
now.'  I  picked  up  the  gun  where  it  was  sitting,  and  I  went 
off  down  the  road  there,  and  I  turned  and  I  says,  *What  did 
you  insult  my  sister  fort'  He  didn't  say  anything.  I  saw 
him  jerk  his  hands  as  though  going  for  a  gun.  I  was  so 
excited  and  angry  that  I  pressed  the  trigger  and  fired."  On 
cross-examination  defendant  said:  ''He  was  riding  on  his 
horse.  I  was  down  and  to  the  left  of  him.  As  I  turned  I 
brought  the  gun  up,  and  I  says,  'What  did  you  insult  my 
sister  for  f '  It  must  have  been  ten  or  fifteen  seconds  he  did  n  't 
say  a  word — didn't  answer  me.  I  saw  his  hand  jerk  some- 
thing like  this  [indicating].  I  thinks  to  myself,  'He  is  going 
for  a  gun. '  It  was  told  to  me  that  he  said  he  packed  a  gun  as 
big  as  any  of  us  packed,  and  I  'didn't  want  to  take  any 
chances;  and,  of  course,  the  other  thing  happened."  It  is 
the  undisputed  testimony  in  the  case  that,  at  the  crack  of  the 
gun,  deceased  fell  from  his  horse,  shot  directly  through  the 
heart. 

Our  statute  on  self-defense  (Rev.  Stats.  1901,  pars.  181, 
182)  says:  "A  homicide  is  justifiable  when  committed  in 
the  lawful  defense  of  such  person  .  .  .  when  there  is  reason- 
able ground  to  apprehend  a  design  ...  to  do  some  great  bodi- 
ly injury,  and  imminent  danger  of  such  design  being  accom- 
plished. But  such  person  ...  if  he  was  the  assailant  .  .  . 
must  really  and  in  good  faith  have  endeavored  to  decline  any 
further  struggle  before  the  homicide  was  committed.  A  bare 
fear  of  the  commission  of  any  of  the  offenses  ...  to  prevent 
which  homicide  may  be  lawfully  committed,  is  not  sufficient  to 
justify  it,  but  the  circumstances  must  be  sufficient  to  excite  the 
fears  of  a  reasonable  person  and  the  party  killing  must  have 
acted  under  the  influence  of  such  fears  alone."  The  in- 
struction of  the  court  cannot  be  logically  considered  as  a  re- 
flection on  the  testimony  of  the  defendant,  or  a  criticism  of  his 
credibility  as  a  witness.  But  it  is  equivalent  to  saying  that 
the  facts  as  testified  to  by  the  defendant  were  not  sufficient 
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to  constitute  a  ground  for  self-defense,  under  the  require- 
ments of  the  law.  Counsel  for  the  appellant  seems  to  have 
overlooked  two  important  provisions  of  the  statute  cited 
above.  One  is  that,  if  the  slayer  is  the  assailant,  he  must 
really  and  in  good  faith  have  endeavored  to  decline  any  fur- 
ther struggle  before  the  homicide  was  committed.  There  is 
no  evidence  that  such  was  the  case  in  this  instance.  In  fact, 
the  testimony  of  the  defendant  is  directly  to  the  contrary.  A 
further  requirement  is  that  **the  circumstances  must  be  suf- 
ficient to  excite  the  fears  of  a  reasonable  person,  and  the 
party  killing  must  have  acted  under  the  influence  of  such 
fears  alone."  There  is  not  a  word  in  the  evidence  of  the 
defendant  stating  or  intimating  that  he  felt  any  fear,  or  that 
his  act  was  in  any  way  or  to  any  extent  influenced  by  fear; 
but  he  says  in  the  one  recital:  ''I  was  so  mad  and  excited 
that  I  was  almost  shot  to  pieces.  I  pressed  the  trigger  and 
shot."  In  another  he  says:  ''I  saw  him  jerk  his  hands  as 
though  going  for  a  gun.  I  was  so  excited  and  angry  that  I 
pressed  the  trigger  and  fired."  And  in  the  third:  "As  I 
turned,  I  brought  the  gun  up,  and  I  says :  ...  It  must  have 
been  ten  or  fifteen  seconds  he  didn't  say  a  word — didn't  an- 
swer me.  I  saw  his  hand  jerk,"  etc.  His  own  language — 
especially  this  last  statement  that  he  had  aimed  his  weapon 
at  the  heart  of  the  deceased,  with  his  finger  on  the  trigger, 
ten  or  fifteen  seconds  before  he  saw  any  movement  of  the 
hand — shows  that  he  was  not  within  the  provisions  of  the 
law  relative  to  self-defense;  and  the  instructions  of  the  court 
cannot  be  considered  as  any  reflection  upon  his  veracity  or 
any  criticism  upon  his  testimony,  further  than  to  state,  as  a 
legal  proposition,  that,  considering  his  testimony  as  absolutely 
true,  the  facts  it  established  did  not  constitute  grounds  for 
self-defense,  under  our  statute.  Had  there  been  any  evidence 
tending  to  prove  that  the  killing  was  done  in  self-defense,  it 
would  have  been  incumbent  upon  the  court  to  submit  the 
matter  to  the  jury,  in  order  that  they  should  pass  upon  the 
weight  and  effect  of  such  evidence.  But  where  the  facts  in 
support  of  which  testimony  is  offered  would,  if  taken  as  prov- 
en, not  constitute  self-defense,  it  becomes  a  question  of  law 
(25  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  284),  and  it  is  the 
province  of  the  court  to  eliminate  that  feature  from  the 
case. 
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The  cases  cited  by  the  appellant  in  support  of  the  right  of 
the  defendant  to  arm  himself  before  meeting  the  deceased, 
for  the  purpose  of  his  own  protection,  because  of  his  knowl- 
edge or  belief  that  the  deceased  was  in  the  habit  of  going 
armed,  are  not  applicable  to  the  case  at  bar.  Those  are  cases 
wherein  the  defendant,  having  armed  himself  for  the  purpose 
of  his  own  protection,  claimed  to  have  committed  the  act, 
impelled  by  fear  of  injury  to  himself,  unless  he  secured  his 
own  safety  by  slaying  his  adversary.  If  in  this  instance  the 
defendant,  although  armed,  had  approached  the  deceased,  had 
entered  into  a  discussion,  or  initiated  an  altercation,  and  af- 
terwards had  drawn  his  weapon  after  the  drawing  of  a  weax)on 
by  the  deceased,  or  an  effort  on  the  part  of  the  deceased  to 
draw  a  weapon,  and  had  claimed  in  his  testimony  to  have  slain 
deceased,  actuated  by  the  fear  that  unless  he  did  the  deceased 
would  have  slain  him,  we  would  have  a  much  different  case 
presented  than  this,  wherein  the  defendant  testifies  that,  at 
the  instant  of  the  movement  of  the  hand  of  deceased,  he 
pressed  the  trigger,  actuated  by  anger  and  excitement,  with- 
out any  claim  that  he  was  actuated  by  fear,  and  wherein  the 
defendant's  weapon  at  the  time  of  the  movement,  if  one  was 
made,  had  been,  by  defendant's  own  testimony,  for  ten  or  fif- 
teen seconds  presented  with  deadly  aim  at  the  heart  of  the 
deceased. 

It  is  assigned  as  error  that  the  court  permitted  Florence 
Hicklin,  on  cross-examination,  to  answer  some  questions  that 
were  excepted  to,  and  that  the  court  likewise  erred  in  per- 
mitting the  introduction  of  the  evidence  of  Miss  Marksberry 
in  rebuttal  to  some  of  the  testimony  offered  by  Florence  Hick- 
lin in  her  direct  and  cross-examination.  The  record  discloses 
that  the  witness  Florence  Hicklin  was  introduced  by  the  de- 
fense to  corroborate  three  or  four  other  witnesses  in  their  testi- 
mony that  she  (Florence  Hicklin)  had  had  a  certain  conver- 
sation with  the  defendant  on  the  day  of  the  homicide,  shortly 
after  noon ;  and  in  her  direct  testimony  she  not  only  testified 
that  she  had  made  certain  statements  in  that  conversation,  but 
she  also  testified  to  the  facts  as  they  occurred  on  the  Wed- 
nesday night  previous,  and  likewise  testified  that  she  had 
narrated  these  facts  to  the  Marksberry  girls  on  Wednesday 
night  after  their  occurrence.  The  prosecution  was  entitled  to 
impeach  her  by  her  own  cross-examination  in  contradiction 
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of  her  direct  testimony,  and  by  the  introduction  of  any  other 
competent  evidence  that  might  affect  her  credibility  as  a 
witness,  and  thns  lessen  the  weight  of  her  testimony  in  cor- 
roboration of  the  other  evidence  in  support  of  which  it  was 
offered.  The  examination  of  the  two  witnesses  named  does 
not  seem  to  have  been  extended  beyond  the  limit  to  which  the 
prosecution  was  entitled  to  go  for  this  purpose.  Owing  to  the 
peculiar  nature  of  this  case,  it  was  perhaps  unfortunate  that 
the  effect  of  this  testimony  might  be  prejudicial  to  the  de- 
fendant; but  for  that  fact  the  defense  is  responsible,  in  hav- 
ing placed  Florence  Hicklin  upon  the  stand,  and  thus  opened 
a  way  for  her  legitimate  cross-examination  and  impeachment^ 
from  which  these  other  results  would  incidentally  follow. 

It  is  urged  by  the  appellant  that  the  court  erred  in  instruct- 
ing the  jury  upon  the  crime  of  manslaughter.  The  expression 
to  which  exception  was  taken  reads :  * '  The  law  does  not  permit 
the  taking  of  human  Ufe  in  rage  or  passion  occasioned  by 
inadequate  provocation — ^that  is,  by  slight  or  trivial  provoca- 
tion— ^but  it  must  be  such  as  would,  in  the  mind  of  an  aver- 
age man,  be  calculated  naturally  to  arouse  such  rage  and 
passion  as  would  render  the  mind  uncontrollaGle  in  its  im- 
pulses to  take  life."  In  the  abstract,  that  is  a  correct  declara- 
tion of  the  law,  and,  while  its  incorporation  in  the  definition 
of  the  provocation  necessary  to  reduce  homicide  from  murder 
to  manslaughter  might  be  criticiBed,  the  court  did  not  stop 
here,  but  went  further,  and  charged  the  jury  fully  on  this 
subject.  It  is  proper,  in  passing  upon  this  question,  to  con- 
sider the  instruction  as  a  whole,  and  a  careful  reading  of 
the  entire  instruction  given  in  this  case  convinces  us  that  the 
law  touching  the  crime  of  manslaughter  was  not  only  correct- 
ly, but  was  fairly  and  plainly,  enunciated  by  the  court  in 
the  charge  given  on  its  own  motion,  and,  in  addition  thereto, 
the  law  relative  to  manslaughter  was  given  in  extenso,  in  lan- 
guage chosen  by  the  counsel  for  the  appellant.  The  charge 
of  the  court,  considered  in  the  light  of  the  authorities  cited 
by  the  appellant,  does  not  disclose  any  error  that  would  war- 
rant a  reversal. 

The  judgment  is  affirmed. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 
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[Civil  No.  853.    Filed  March  30,  1905.] 
[80  Pac  397.] 

NATIONAL  METAL  COMPANY,  a  Corporation,  IX^fendant 
and  Plaintiff  in  Error,  v.  GEEENE  CONSOLIDATED 
COPPER  COMPANY,  a  Corporation,  et.  al..  Plaintiffs 
and  Defendants  in  Error. 

1.  Judgment — ^Motion  to  8kp  Aside — ^Rev.  Statb.  Abiz.  1901,  pab. 

1478,  Mandatobt. — Paragraph  1478,  supra,  proyiding  that  ''all 
motions  for  new  trials,  in  arrest  of  judgment  or  to  set  aside  a 
judgment  shall  be  made  within  five  days  after  rendition  of  verdiet 
or  judgment,  if  the  term  of  eourt  shall  continue  so  long;  if  not, 
then  before  the  end  of  the  term,''  is  mandatory,  and  the  court 
has  no  power  to  vacate,  set  aside,  or  modify  its  judgment  at  a 
term  subsequent  to  the  one  at  which  the  judgment  was  rendered. 

2.  Same — Same — ^Pbopeblt   Refused — ^Bev.   Stats.   Abiz.   1901,  pabs. 

1088,  1323,  1478,  Cited  and  Gonstbued. — ^Under  paragraph  1478, 
9upra,  providing  that  all  motions  to  set  aside  a  judgment  shall  be 
made  during  the  term,  paragraph  1088,  <i»pra,  making  the  return 
of  the  sheriff  prima  facie  evidence  of  the  facts  stated  in  the 
return,  and  paragraph  1323,  supra,  providing  that,  in  suits  against 
any  incorporated  company,  the  summons  may  be  served  on  a  local 
agent  representing  such  company  in  the  county  in  which  suit  is 
brought,  the  trial  court  had  no  jurisdiction  to  set  aside  the  judg- 
ment after  the  term,  in  an  action  against  a  corporation,  where 
the  sheriff's  return  showed  service  on  the  local  agent  of  the  cor- 
poration and  there  was  evidence  corroborating  the  return. 

3.  Appeal  and   Ebbob — ^Review — Scope. — ^Where   a  writ  of  error  to 

review  a  judgment  is  taken  within  the  statutory  time,  the  attack 
on  the  judgment  being  that  the  judgment  is  void  for  want  of 
jurisdiction  over  the  person  of  defendant,  the  supreme  court  may 
determine  the  validity  of  the  judgment  by  the  entire  record, 
although,  because  of  the  judgment  being  valid  on  its  face,  the 
trial  court  had  had  no  jurisdiction  to  set  it  aside  after  the  term. 

4.  Judgment — Motion  to  Set  Aside — ^Rev.  Stats.  Abiz.  1901,  pabs. 

1088,  1323,  Cited. — ^Under  paragraph  1088,  supra,  making  the  return 
of  the  sheriff  on  a  process  prima  fade  evidence  of  the  fact  stated 
therein,  and  paragraph  1323,  supra,  providing  that  in  a  suit  against 
a  corporation  the  summons  may  be  served  on  a  local  agent  of  the 
corporation  in  the  county  in  which  the  suit  is  brought,  allegations 
of  the  want  of  service  in  a  motion  to  set  aside  the  judgment  are  of 
no  effect  to  overcome  the  return  of  the  sheriff  and  corroborative 
evidence  where,  in  an  action  against  a  corporation,  the  sheriff's 
return  showed  service  on  the  local  agent,  and  there  was  evidence 
corroborating  the  return. 
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ERROR  to  the  District  Court  of  the  First  Judicial  District 
in  and  for  the  County  of  Santa  Cruz,  George  R.  Davis, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hawkins,  Ross  &  Anderson,  for  Plaintiff  in  Error. 

Barnes  &  Martin,  and  Eugene  S.  Ives,  for  Defendants  in 
Error. 

DOAN,  J.— On  January  21,  1901,  the  National  Metal  Com- 
pany, a  corporation,  referred  to  hereinafter  as  the  ''metal 
company,"  entered  into  a  written  agreement  at  Naco,  Ari- 
zona, with  the  Greene  Consolidated  Copper  Company,  a  cor- 
poration, and  the  Cananea  Consolidated  Copper  Company, 
Sociedad  Anonima,  referred  to  hereafter  herein  as  the  ''copper 
companies,"  relative  to  the  sale  and  delivery  of  copper  matte, 
which  agreement  subsequently  became  the  basis  of  the  suit  at 
bar,  which  was  brought  by  the  copper  companies  against  the 
metal  company  in  the  district  court  at  Nogales,  Arizona.  The 
merits  of  the  action  were  not  involved  in  this  proceeding,  and 
have  never  been  inquired  into,  and  the  contract  need  only  be 
considered  as  to  the  provisions  material  to  the  determination 
of  the  questions  raised  by  this  writ  of  error.  In  the  contract 
the  metal  company  agreed  to  purchase,  and  the  copper  com- 
panies agreed  to  sell,  certain  copper  matte,  to  be  produced  by 
mines  owned  by  the  copper  companies,  and  situated  in  the 
state  of  Sonora,  republic  of  Mexico.  This  matte  was  to  be 
delivered  on  board  cars  at  Naco,  in  the  republic  of  Mexico,  and 
any  part  that  was  not  thus  delivered  was  to  be  delivered  at 
Aguas  Calientes,  Mexico ;  the  matte  to  be  weighed  at  the  point 
of  delivery,  and  payment  to  be  made  therefor  by  sight  draft 
upon  the  metal  company's  New  York  office.  The  contract 
was  executed  on  behalf  of  the  different  corporations  by  their 
respective  presidents.  The  parties  to  the  contract  were  all 
foreign  corporations.  The  subject-matter  of  the  contract  was 
the  product  of  mines  located  in  Sonora,  Mexico,  and  the  de- 
livery of  the  product  was  to  be  made  in  Mexico.  The  contract 
was  entered  into  at  Naco,  Arizona.  The  payment  for  the 
product  sold  was  to  be  made  by  sight  draft  on  the  buyer's 
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New  York  office,  delivered  to  the  seller  at  Naco.  Upon  the 
filing  of  the  suit  at  bar,  summons  was  issued  in  the  usual  form, 
and  served  by  the  sheriff  of  Santa  Cruz  County  upon  A.  L. 
Pelegrin  at  Nogales,  Arizona,  as  the  local  agent  of  the  metal 
company.  Thereafter,  on  June  23,  1903,  the  metal  company 
having  failed  to  appear  or  answer  in  the  action,  the  trial 
court  caused  judgment  by  default  to  be  entered,  and  upon  a 
hearing,  and  the  presentation  of  evidence  relative  to  the  ser- 
vice of  the  summons  and  the  alleged  agency  of  A.  L.  Pelegrin, 
and  the  merits  of  the  matter  in  controversy,  judgment  was 
rendered  by  the  court  against  the  metal  company  defendant 
in  said  cause.  After  the  rendition  of  the  judgment  the  court 
on  that  day  adjourned  for  the  term.  Thereafter,  at  the  suc- 
ceeding term  of  court,  the  metal  company  filed  its  motion  to 
quash  the  service  of  summons  theretofore  purported  to  have 
been  made  upon  the  defendant,  and  to  vacate,  annul,  and 
set  aside  the  judgment  theretofore  rendered  on  the  twenty- 
third  day  of  June,  1903,  in  the  said  action,  upon  the  ground 
that  the  metal  company  was  a  non-resident  of  the  territory, 
and  had  no  agent  or  office  within  the  territory,  and  that  the 
summons  in  said  action  had  never  been  served  upon  any 
ofiicer  or  director  of  the  company,  or  on  any  one  authorized 
to  represent  it,  and  that,  the  defendant  never  having  appeared 
in  the  action,  judgment  was  rendered  without  jurisdiction  of 
the  person.  This  motion  was  supported  by  affidavits  of  three 
officers  of  the  company,  and  was  resisted  by  the  copper  com- 
panies in  an  answer  alleging  that  the  metal  company  had  been 
for  two  years  last  past  engaged  in  business  in  the  territory 
of  Arizona,  had  submitted  itself  to  the  jurisdiction  of  the 
court,  and  at  the  time  of  the  institution  of  the  suit  had  an 
office  and  resident  agent  at  the  town  of  Nogales,  in  the  county 
of  Santa  Cruz,  this  territory,  and  that  A.  L.  Pelegrin,  the 
party  on  whom  service  was  alleged  in  the  return  to  have  been 
had,  was  the  agent  of  the  metal  company,  duly  recognized 
and  accredited  as  such,  and  represented  at  that  time  said 
company  in  the  county  of  Santa  Cruz,  Arizona.  The  answer 
further  alleged  that  the  court  was  without  power  to  vacate 
or  set  aside  the  judgment,  for  the  reason  that  the  term  at 
which  the  same  had  been  rendered  had  theretofore  expired. 
This  answer  was  supported  by  the  affidavit  of  an  officer  of  the 
company.     On  the  presentation  of  the  motion  on  December 
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21st,  after  the  argument  of  counsel,  the  court  took  the  motion 
under  advisement,  and  on  January  6,  1904,  overruled  and. 
denied  said  motion  upon  the  ground  that  the  court  had  no 
I)ower,  on  motion,  to  set  aside,  vacate,  or  annul  the  judgment 
after  the  expiration  of  the  term  at  which  said  judgment  was 
rendered,  and  that  the  relief  could  only  be  sought  and  obtained 
in  an  independent  proceeding  for  that  purpose.  The  metal 
company  thereafter,  by  writ  of  error,  removed  the  finding, 
judgment,  and  order  and  the  record  of  the  said  action  to  this 
court  for  revision  and  correction. 

It  is  urged  by  the  plaintiff  in  error  that  the  default  judg- 
ment sought  to  be  reviewed  was  rendered  without  jurisdiction 
of  the  person  of  the  plaintiff  in  error,  or  of  the  subject-matter 
of  the  suit,  and  that  the  trial  court  had  power,  after  the 
lapse  of  the  term  at  which  said  judgment  was  ren^lered,  to 
vacate  and  set  aside  the  same  upon  motion.  Our  Revised 
Statutes  provide  (Rev.  Stats.  1901,  par.  1478)  that  '*all  mo- 
tions for  new  trials  in  arrest  of  judgment  or  to  set  aside  a 
judgment  shall  be  made  within  five  days  after  rendition  of 
verdict  or  judgment,  if  the  term  of  court  shall  continue  so 
long;  if  not,  then  before  the  end  of  the  term."  This  court 
has  heretofore  held  that  this  provision  of  the  statute  is  manda- 
tory, and  that  the  court  has  no  power  to  vacate,  set  aside,  or 
modify  its  judgment  at  a  term  subsequent  to  the  one  at  which 
the  judgment  was  rendered.  Woffenden  v.  Woffenden,  1  Ariz. 
328,  25  Pac.  666 ;  Hand  v.  Buff,  3  Ariz.  175,  24  Pac.  257 ;  In  re 
Zeckendorf's  Estate,  7  Ariz.  328,  64  Pac.  493.  The  same  rule 
has  been  adopted  in  other  states  under  similar  statutes.  Johnson 
V.  Glasscock,  2  Ala.  522 ;  Baker  v.  BarcUft,  76  Ala.  414.  In 
the  case  of  Bank  of  the  United  States  v.  Moss,  6  How.  31, 
12  L.  Ed.  331,  taken  by  writ  of  error  from  the  United  States 
circuit  court,  southern  district  of  Mississippi,  the  judgment 
was  set  aside  by  the  circuit  court  at  a  term  subsequent  to  that 
at  which  it  was  rendered ;  and  this  was  done  for  alleged  want 
of  jurisdiction  in  the  court  below  over  the  cause  of  action. 
The  United  States  supreme  court  treated  this  subject  at  con- 
siderable length,  and  summarized  it  in  the  statement,  "But 
it  was  then  too  late,  after  final  judgment,  and  at  the  next 
term,  and  by  motion  only,  to  set  aside  the  judgment  and 
verdict  on  account  of  a  supposed  want  of  jurisdiction."  The 
plaintiff  in  error  recognizes  the  force  of  the  statute  and  the 
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general  application  of  the  above  rule  as  applied  to  erroneous 
judgments,  but  urges  that,  as  this  was  a  judgment  rendered 
without  jurisdiction,  it  should  .prove  an  exception  to  the  rule. 
The  weight  of  authority  on  this  subject  is  tb  the  effect  that 
statutory  limtitations  as  to  the  time  for  motions  to  vacate  or 
set  aside  a  judgment  are  mandatoiy,  but  that  under  the 
common  law  the  inherent  power  of  the  court  over  its  own 
judgments  during  the  term  when  rendered  authorizes  it  at 
any  time  during  the  term,  independent  of  motion,  or  of  its 
own  motion,  to  vacate  or  set  aside  its  own  judgment,  but  such 
jurisdiction  or  power  ceases  with  the  close  of  the  term.  But 
a  judgment  void  upon  its  face,  or  that  by  an  inspection  of 
the  judgment-roll  is  found  to  have  been  given  without  juris- 
diction, or  for  other  reasons  thus  appears  to  be  void,  will 
be  set  aside  at  any  time  upon  motion,  even  after  the  expira- 
tion of  the  time  limited  by  statute,  or  of  the  term  at  which 
it  was  rendered.  This  exception  to  the  general  rule  is  based 
upon  the  ground  that  ''a  judgment  void  upon  its  face,  and 
which  requires  only  an  inspection  of  the  judgment-roll  to 
demonstrate  its  want  of  vitality,  is  a  dead  limb  upon  the 
judicial  tree,  which  should  be  lopped  oflf  if  the  power  so  to 
do  exists.''  People  v.  Greene,  74  Cal.  400,  16  Pac.  197,  5 
Am.  St.  Bep.  448.  But  it  is  held  that  this  cannot  be  done 
upon  motion,  where  the  judgment  is  valid  upon  its  face,  or  its 
infirmity  cannot  be  ascertained  by  an  inspection  of  the  judg- 
ment-roll. Tuffree  v.  Steams  Co.,  (Cal.)  54  Pac.  826.  When 
a  party  is  driven  to  evidence  dehors  the  record  to  show  that 
a  judgment  is  void,  he  should  be  permitted  to  do  so  only 
where  the  facts  upon  which  he  relies  may  be  examined  into 
under  the  forms  and  sanction  of  a  regular  trial. 

The  plaintiff  in  error  has  cited  many  cases  wherein  void 
judgments  have  been  set  aside  on  motion  after  the  expiration 
of  the  statutory  limit  or  of  the  term.  These,  however,  will 
all  be  found  to  have  occurred  either — 1.  Where  the  judgment 
sought  to  be  set  aside  was  void  upon  its  face;  or  2.  Where, 
in  the  jurisdiction  from  which  the  case  came,  there  was  no 
statute  limiting  the  time  for  filing  a  motion  to  set  aside  a  judg- 
ment. In  the  case  of  Harris  v.  Hardeman,  14  How.  334,  14 
L.  Ed.  444,  Mr.  Justice  Daniel,  of  the  United  States  supreme 
court,  says:  **The  court  set  aside  the  judgment  purporting  to 
be  a  judgment  by  default  against  the  defendant  as  being  un- 
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warranted  upon  the  face  of  the  proceedings,  and  therefore 
void."  In  Norton  v.  Atchison  etc.  B.  B.  Co.,  97  Cal.  388,  32 
Pac.  452,  33  Am.  St.  Bep.  198,  in  which  the  plaintiff  in  error 
states  the  facts  are  on  all-fours  with  those  shown  in  the  case 
here,  we  find  that  the  defendant,  within  ten  days  after  the 
judgment  was  entered,  served  and  filed  a  notice  of  the  motion 
to  set  aside;  and  in  that  case.  Justice  McFarland,  speaking 
for  the  supreme  court  of  California,  said:  ''The  general 
common-law  rule  is  that  courts  have  power  over  their  judg- 
ments during  the  entire  term  at  which  they  are  rendered,  and 
may  vacate  them  on  motion.  .  .  .  Under  our  present  system, 
terms  of  court  are  abolished,  and  a  motion  to  set  aside  a  judg- 
ment would  have  to  be  made  within  a  reaaonable  time.  .  .  . 
We  hold,  therefore,  that,  when  a  non-resident  has  been  per- 
sonally served  within  the  state,  the  court  has  power,  within 
a  reasonable  time,  when  it  finds  that  it  has  been  deceived  by 
a  false  return  of  such  service  within  the  state,  to  quash  the 
service  of  summons  and  to  vacate  the  judgment.  This  is  as 
broad  a  statement  of  the  rule  as  the  facts  of  this  case  require, 
and,  so  holding,  we  think  that  the  order  of  the  court  below 
should  be  affirmed."  Chief  Justice  Beatty,  in  a  concurring 
opinion,  says:  ''Before  terms  of  court  were  abolished,  it  is 
dear  that  a  default  judgment  entered  upon  a  formal  return 
of  personal  service  of  summons  could  have  been  set  aside 
upon  motion  made  within  the  term.  The  abolition  of  terms 
cannot  be  held  to  have  abolished  the  remedy  by  motion,  but 
only  the  limitation  of  the  time  within  which  the  motion  must 
be  made.  .  .  .  None  of  the  decisions  cited  are  in  conflict  with 
this  view.  They  merely  hold  that  a  judgment  will  not  be 
vacated  upon  motion  made  after  the  lapse  of  the  prescribed 
period  unless  it  is  void  upon  its  face,  which  is  quite  consist- 
ent with  the  proposition  that  a  motion  made  within  the  stat- 
utory time  may  be  granted."  In  this  instance  the  judg- 
ment tried,  by  its  own  face,  is  valid  The  record,  upon 
examination,  sustains  it.  The  return  of  the  sheriff  was 
prima  facie  evidence  of  service  of  process  upon  the  local 
agent  of  the  defendant.  Rev.  Stats.  1901,  par.  1088.  Service 
upon  the  local  agent  was  service  upon  the  corporation.  Rev. 
Stats.  1901,  par.  1323.  The  testimony  of  the  witness  A.  T. 
Bird,  presented  in  the  record,  tends  to  corroborate  and  sup- 
port the  return  of  the  sheriff.    The  refusal  of  the  trial  court, 
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under  these  circumstances,  to  vacate  and  set  aside  the  judg- 
ment on  motion  after  the  expiration  of  the  term,  was  fully  in 
accprdance  with  our  practice  in  this  jurisdiction,  and  the 
weight  of  authority  on  this  subject. 

It  is  next  urged  that,  even  if  the  trial  court  had  no  power 
to  vacate  the  judgment  therein  on  a  motion  made  after  the 
lapse  of  the  term,  the  judgment  should  be  vacated  by  this 
court,  for  the  reason  that  it  is  void  for  want  of  jurisdiction 
over  the  person  of  defendant,  and  should  be  reversed  on  that 
ground;  and  the  entire  record  is  brought  here  for  our  review 
by  writ  of  error  taken  within  the  statutory  time.  The  plain- 
tiff in  error  is  correct  as  to  our  power  to  review  the  judgment 
upon  the  record  brought  here,  but,  upon  the  record  as  pre- 
sented, we  see  no  ground  on  which  the  judgment  can  be 
declared  void.  Neither  do  we  find  any  reversible  error  in  the 
record.  The  record  shows  that  a  hearing  was  had  and  evi- 
dence was  presented  relative  to  the  merits  of  the  matter  in 
controversy.  It  does  not,  however,  present  that  evidence  for 
our  inspection  or  review.  It  contains  the  return  of  service 
by  the  sheriff,  and  the  testimony  of  the  witness  Bird  in  cor- 
roboration and  support  of  such  return.  It  shows  no  presenta- 
tion in  evidence  before  the  court  of  any  facts  attacking  or 
tending  to  destroy  the  jurisdiction  of  the  court,  or  to  affect 
the  validity  of  the  judgment.  The  allegations  of  fact  that 
were  afterwards  *set  up  in  the  motion  to  vacate  the  judg- 
ment were  not  then  before  the  court.  But  even  if  we  should 
consider  them  as  now  in  the  record,  we  should  attach  no 
weight  to  them  until  they  are  supported  by  evidence  presented 
to  the  court,  subject  to  the  scrutiny  and  examination  of  the 
court  and  the  opposite  party,  under  the  laws  of  evidence 
observed  in  a  trial  of  issues  of  fact. 

There  were  some  ex  parte  affidavits  filed  in  sut>port  of  the 
motion  that  might  have  been  sufficient  to  authorize  a  trial 
court  to  vacate  and  set  aside,  on  motion,  a  judgment  void  on 
its  face,  where  the  defect  of  service  and  the  consequent  want 
of  jurisdiction  were  disclosed  either  by  the  face  of  the  judg- 
ment or  the  record  on  which  it  was  based,  or  to  enable  this 
court  to  do  so  on  review.  But  that  is  not  the  condition  of  the 
case  at  bar.  The  return  of  the  sheriff  presented  in  the  record 
shows  personal  service  upon  the  local  agent  of  the  defend- 
ants.    This  return,  by  paragraph  1088  of  the  Revised  Stat- 
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utes  of  1901,  is  made  ''prima  facie  evidence  of  the  facts  in 
such  return  stated."  Paragraph  1323  of  the  Revised  Stat- 
utes of  1901  provides:  **In  suits  against  any  incorporated 
company  .  .  .  the  summons  may  be  served  upon  the  local 
agent  representing  such  company  or  association  in  the  county 
in  which  suit  is  brought."  The  testimony  of  the  witness  A. 
T.  Bird  that  is  presented  in  the  record  corroborates  the  re- 
turn of  the  sheriff  that  A.  L.  Pelegrin  was  the  local  agent 
of  the  metal  company,  and  that  that  company  had  been  doing 
business  in  Santa  Cruz  County,  buying  metals  or  offering 
to  buy  metals  at  that  time.  The  allegations  of  the  want  of 
service  in  the  motion  were  of  no  effect  to  overcome  the  return 
of  the  sheriff,  or  the  testimony  of  the  witness  Bird,  until  sup- 
ported by  evidence.  There  is  no  evidence  tending  to  overcome 
these  presented  in  the  record. 

The  judgment,  therefore,  was  not  only  valid  upon  its  face, 
but  was  supported  by  the  record;  and  the  verity  of  that  rec- 
ord not  iaving  been  overcome  or  even  attacked  by  extrinsic 
evidence,  the  judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


[Crhnmal  No.  187.     FUed  March  30,  1905.] 

[80  Pac.  389.] 

FRANCISCO  MAPTJLA,  and  DIONICIO  JDEADO,  De- 
fendants and  Appellants,  v.  TEBRITORY  OF  ARI- 
ZONA, Plaintiff  and  Respondent. 

1.  Gkiminal   Law — ^Indictment — ^Murder — Aggravated   Assault — ^In- 

cluded OiTENSES — ^Bev.  Stats.  Ariz.  1901,  Pen.  Ck)DE,  seo.  974, 
Construed. — ^Under  section  974,  supra,  providing  that  a  defendant 
maj  be  found  guilty  of  anj  offense,  "the  commission  of  which  is 
necessarilj  included  in  that  with  which  he  is  charged,"  a  conviction 
for  an  aggravated  assault  under  an  indictment  charging  murder, 
and  setting  forth  circumstances  which  in  themselves  constitute  an 
aggravated  assault,  will  be  sustained. 

2.  Same — Same — Same — Indictment — Sutpiciency — ^Rev.  Stats.  Ariz. 

1901,  Pen.  Ck)DS,  sec.  215,  Construes). — An  indictment  charging 
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in  effect  that  defendants  assaulted  and  inflicted  ''certain  mortal 
injuries"  upon  the  deceased,  is  sufficient  to  charge  an  aggravated 
assault  under  section  215,  supra,  providing  that  an  aggravated 
assault  is  committed  "when  a  serious  bodilj  injurj  is  inflicted 
upon  the  person  assaulted/'  the  words  "mortal  injuries''  being 
taken  as  the  equivalent  of  "serious  bodilj  injuries." 

3.  Criminal  Law — Asbajji/t — ^Indiotmxnt — Sufficixncy — ^Bkv.  Stats. 
Asiz.  1901,  Pbn.  Ck)DE,  SBO.  831,  Constbued. — ^Under  section  831, 
supra,  providing  that  "words  used  in  an  indictment  are  construed 
in  their  usual  acceptance  in  common  language,  except  such  words 
and  phrases  as  are  deflned  bj  law,  which  are  construed  according 
to  their  legal  meaning,"  it  is  not  necessary  in  charging  an  assault 
to  allege  that  the  defendant  had  the  "present  ability  to  commit 
a  violent  injury,"  the  word  "assault"  being  sufficiently  "defined 
by  law"  and  "by  usual  acceptance  in  common  language"  to 
authorize  its  use  without  defining  it. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qraham. 
Fletcher  M.  Doan,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFarland,  for  Appellants. 

There  can  be  no  conviction  for  an  aggravated  assault  un- 
less the  aggravating  matter  is  set  out  in  the  indictment. 

In  this  case  the  party  assaulted  was  a  female,  but  the  indict- 
ment failing  to  allege  that  the  assaulting  parties  were  adult 
males,  it  is  insufficient  to  charge  the  offense  of  aggravated 
assault.  Oriffln  v.  State,  12  Tex.  App.  423 ;  Lawson  v.  State, 
13  Tex.  App.  83 ;  Flynn  v.  State,  8  Tex.  App.  368. 

Both  an  assault  and  a  battery  are  statutory  offenses  in  the 
territory  of  Arizona,  and  these  offenses  must  be  described 
according  to  their  statutory  definitions,  for  that  is  necessary 
to  show  that  the  acts  constituting  the  offenses  are  in  violation 
of  the  statute.    Adell  v.  State,  34  Ind.  543. 

In  charging  an  assault  under  our  statute  the  "present 
ability  to  commit  a  violent  injury"  must  be  alleged.  Pen. 
Code,  sec.  207 ;  State  v.  Hubbs,  58  Ind.  415 ;  Howard  v.  State, 
67  Ind.  401. 

Joseph  H.  Kibbey,  Attorney-General,  and  Charles  L.  Raw- 
lins, District  Attorney,  for  Respondent. 
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SLOAN,  J. — The  appellants  in  the  district  court  of  Gra- 
ham County  were  tried  upon  a  charge  of  murder,  and  con- 
victed, and  sentenced  for  an  aggravated  assault.  The  indict- 
ment, omitting  the  formal  parts,  reads  as  follows:  ''Francisco 
Mapula  and  Dionicio  Jurado  are  accused  by  the  grand  jury 
of  the  county  of  Graham,  territory  of  Arizona,  duly  impan- 
eled and  sworn,  by  this  indictment,  found  this  5th  day  of 
April,  A.  D.  1904,  of  the  crime  of  murder,  committed  as  fol- 
lows: The  said  Francisco  Mapula  and  Dionicio  Jurado,  on 
or  about  the  8th  day  of  September,  A.  D.  1903,.  and  before 
the  finding  of  this  indictment,  at  the  county  of  Graham, 
territory  of  Arizona,  willfully,  unlawfully,  feloniously,  with 
malice  aforethought,  and  deliberate  premeditation,  in  and 
upon  one  Annie  Beanes,  an  assault  did  make,  in  some  way 
or  manner,  and  by  some  means,  instrument,  and  weapon  to 
the  grand  jurors  unknown,  they,  the  said  Francisco  Mapula 
and  Dionicio  Jurado,  did  then  and  there  willfully,  imlawf uUy, 
feloniously,  with  malice  aforethought,  and  deliberate  premedi- 
tation, inflict  on  and  create  in  the  said  Annie  Beanes  certain 
mortal  injuries,  a  further  description  whereof  is  to  the  grand 
jurors  unknown,  of  which  said  mortal  injuries,  to  the  grand 
jurors  unknown,  the  said  Annie  Beanes  afterwards,  to  wit, 
on  or  about  the  7th  day  of  October,  A.  D.  1903,  in  the  county 
of  Graham,  territory  of  Arizona,  did  die.  And  so  the  grand 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that  they 
the  said  Francisco  Mapula  and  Dionicio  Jurado  her,  the  said 
Annie  Beanes,  in  the  manner  and  form  aforesaid,  then  and 
there  willfully,  unlawfully,  feloniously,  with  malice  afore- 
thought, and  deliberate  premeditation,  did  kill  and  murder. 
Contrary  to  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  territory  of  Arizona." 

It  is  contended  by  counsel  for  appellants  that  the  judgment 
of  conviction  cannot  be  sustained,  for  two  reasons:  1.  Be- 
cause the  crime  of  an  aggravated  assault  is  not,  nor  can  it 
be,  by  any  pleading,  included  as  a  lesser  offense  in  a  charge 
of  murder;  and  2.  Because  the  facts  stated  in  the  indictment 
in  this  case  do  not  set  forth  the  particular  circumstances 
necessary  to  constitute  the  offense  of  an  aggravated  assault 
under  the  statute. 

At  common  law  one  could  not  be  indicted  and  tried  for 
murder  and  be  convicted  of  any  offense  less  than  manslaugh- 
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ter,  and  in  no  case  could  one  be  convicted  of  a  misdemeanor 
upon  an  indictment  charging  a  felony,  even  though  such  mis- 
demeanor be  included  in  such  felony  as  a  constituent  part 
This  rule  has  been  generally  abrogated  by  statute  in  this 
country.     Section  974  of  the  Penal  Code  provides  that  a 
defendant  may  be  found  guilty  of  any  offense  "the  commis- 
sion of  which  is  necessarily  included  in  that  with  which  he  is 
charged."    It  must  be  admitted  that  the  narrow  and  precise 
meaning  of  the  language  of  the  statute  would  limit  the  lesser 
offense  of  which  a  defendant  may  be  convicted  to  such  as  is 
necessarily  included  in  any  charge  of  the  commission  of  the 
greater  offense.    The  construction  put  upon  this  statute  here- 
tofore is  that  a  defendant  may  be  convicted  of  any  lesser 
offense  included  in  the  greater,  when  the  facts  constituting 
the  lesser  offense  properly  appear  in  the  indictment.    Thus 
in  a  number  of  cases  this  court  has  held  that  a  conviction  for 
an  assault  with  a  deadly  weapon  will  be  sustained  under  an 
indictment  charging  an  assault  with  a  deadly  weapon  with 
intent  to  commit  murder.     Territory  v.  West,  4  Ariz.  212, 
36  Pac.  207;  Territory  v.  Evans,  4  Ariz.  257,  36  Pac.  209. 
The  supreme  court  of  California  has  similarly  construed  the 
statute  of  that  state,  of  which  our  statute  is  an  exact  copy. 
People  V.  English,  30  Cal.  218.    While  an  assault  with  intent 
to  commit  murder  necessarily  includes  as  an  essential  element 
a  simple  assault,  it  may  not  include  an  assault  with  a  deadly 
weapon,  for  assaults  with  intent  to  commit  murder  may  be 
committed  without  the  use  of  such  weapons.    The  element  of 
assault  enters  into  every  charge  of  murder.    If  an  indictment 
charging  an  assault  with  a  deadly  weapon  with  intent  to 
commit  murder  can  be  said  to  include  necessarily  an  assault 
with  a  deadly  weapon,  logically  the  latter  offense  must  like- 
wise be  said  to  be  included  within  a  charge  of  murder  when 
the  indictment  sets  forth  that  the  assault  was  made  by  the 
use  of  a  deadly  weapon.     The  crime  of  an  assault  with  a 
deadly  weapon  is  no  more  a  necessary  element  of  the  crime 
of  murder  than  is  an  aggravated  assault,  and,  if  one  be  neces- 
sarily included  in  a  charge  of  murder,  where  the  particular 
circumstances  constituting  it  are  set  forth  in  the  indictment, 
the  other  must  also  be  included,  if  similarly  pleaded.     We 
hold,  therefore,  that  a  conviction  for  an  aggravated  assault 
under  an  indictment  charging  murder  and  setting  forth  cir- 
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ciimstances  which  in  themselves  constitute  an  aggravated  as- 
sault will  be  sustained.  The  indictment  in  this  case  charges, 
in  effect,  that  the  defendants  assaulted  and  inflicted  ''certain 
mortal  injuries'*  upon  the  deceased.  It  is  contended  that  this 
allegation  is  insufficient  to  charge  an  aggravated  assault  under 
section  215  of  the  Criminal  Code,  defining  the  crime  of  an 
aggravated  assault.  The  fifth  subdivision  of  said  section  pro-  . 
vides  that  an  aggravated  assault  is  committed  ''when  a  serious 
bodily  injury  is  inflicted  upon  the  person  assaulted.''  As 
used,  the  words  "mortal  injuries"  must  be  taken  as  the  equiva- 
lent of  "serious  bodily  injuries. "  Every  serious  bodily  injury 
is  not  necessarily  mortal,  but  every  mortal  injury  must  neces- 
sarily be  a  serious  bodily  injury.  The  particular  circum- 
stances necessary  to  constitute  an  aggravated  assault  under 
the  subdivision  of  the  section  quoted  are  sufficiently  charged 
in  the  indictment.  It  is  not  necessary,  as  argued  by  counsel 
for  the  appellants,  in  charging  a  commission  of  assault  under 
our  statute,  that  it  be  alleged  the  defendant  had  the  "present 
ability  to  commit  a  violent  injury."  This  court  has  held  in 
Territory  v.  West,  supra,  that  it  is  not  necessary  that  all  the 
elements  of  the  assault,  as  defined  by  the  statute,  be  set  forth 
in  an  indictment.  The  word  "assault"  is  sufficiently  "defined 
by  law"  and  "by  usual  acceptance  in  common  language"  to 
authorize  its  use  in  this  way  under  section  831  of  the  Penal 
Code. 

The  judgment  is  affirmed. 

KENT,  G.  J.,  and  DAVIS,  J.,  concur. 
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[Criminal  No.  104.     Filed  Mareh  30,  1905.] 

[80  Pae.  354.] 

ZACK  BOOTH,  Defendant  and  Appellant,  v.  TERRITOBT 
OF  ARIZONA,  Plaintiff  and  Respondent 

1.  Gbiminal  Law — Musdeb — Tbial — Jury — ^Pebemftobt  Challkngzs — 
Sevebance — Key.  Stats.  Abiz.  1901,  Pen.  Code,  segs.  903,  910,  913, 
918,  925,  CoHP.  Laws  1877,  secs.  714,  726,  Cited  and  Constbued.— 
Under  section  726,  supra,  declaring  that  a  ehallenge  to  an  indlYidual 
juror  is  either  peremptory  or  for  cause;  section  910,  supra,  stating 
the  causes  for  which  challenges  to  individual  jurors  may  be  made, 
and  using  the  term  "challenge  to  an  individual  juror"  as  synony- 
mous with  "challenge  for  cause";  section  913,  supra,  declaring 
that  challenges  to  individual  jurors  shall  be  tried  by  the  court; 
section  918,  sfipra,  providing  that  challenges  to  the  panel  or  to  the 
individual  juror  shall  be  oral,  and  shall  be  entered  on  the  minutes 
of  the  court,  together  with  the  court's  decision  thereon;  and  section 
714,  supra,  as  amended,  providing  that  when  several  defendants 
are  tried  together,  they  are  not  allowed  to  sever  their  challenges^ 
but  must  join  therein,  "except  a  challenge  tc  an  individual  juror," 
two  defendants  jointly  indicted  for  murder  in  the  first  degree, 
having  made  no  application  <or  severanoo,  as  they  might  have 
done,  under  section  925,  supra,  were  only  entitled  to  the  number 
of  peremptory  challenges  each  would  havs  been  entitled  to  if 
separately  tried. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Gila.  Ed- 
ward Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFarland,  and  George  J.  Stoneman,  for  Ap- 
pellant. 

The  provisions  of  our  Penal  Code  relative  to  the  right  of 
the  accused  to  peremptorily  challenge  persons  from  the  jury 
list  are  but  declaratory  of  the  common  law,  and  ought  to  be 
settled  without  much  controversy.  **It  appears  never  to  have 
been  doubted  at  common  law,  in  the  case  of  persons  jointly 
indicted,  each  was  entitled  to  the  same  number  of  peremptory 
challenges  which  he  might  claim  if  singly  indicted."  Thomp- 
son &  Merriam  on  Juries,  sec.  162;  State  v.  Durein,  29  Kan. 
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688;  Smith  v.  State,  57  Miss.  822;  Washington  v.  State,  17 
Wis.  152;  Wiggins  v.  State,  1  Lea,  738;  People  v.  Webner, 
110  Mich.  248,  68  N.  W.  141. 

Joseph  H.  Kibbey,  Attorney-General,  A.  C.  Baker,  of  Coun- 
sel, for  Respondent. 

The  terms  "party,"  or  "either  party,"  or  "each  party," 
as  used  in  sections  910  and  920,  do  not  mean  person;  they 
mean  the  entire  side,  although  composed  of  several  persons. 
People  V.  O'Laughlin,  3  Utah.  133,  1  Pac.  653;  State  v.  Cady, 
80  Me.  413,  14  Atl.  940. 

SLOAN,  J. — The  appellant,  Z.  H.  Booth,  and  his  brother, 
John  Booth,  in  the  district  court  of  Gila  County,  were  jointly 
indicted  and  jointly  tried  for  murder.  The  appellant,  Z.  H. 
Booth,  was  convicted  of  murder  in  the  first  degree,  and  his 
co-defendant,  John  Booth,  was  acquitted.  The  verdict  against 
appellant  fixed  his  punishment  at  death. 

Upon  the  trial  the  court  ruled  that  the  defendants  were 
jointly  entitled  to  ten  peremptory  challenges,  and  denied  their 
request  that  each  be  allowed  that  number.  Appellant  com- 
plains of  this  ruling  of  the  trial  court,  and  of  no  other.  In 
so  far  as  this  court  is  concerned,  a  new,  and,  in  its  general 
application  to  the  practice  in  our  trial  courts,  an  important, 
question  is  thus  presented.  The  practice  in  the  district  courts 
since  the  organization  of  the  territory  has  been  uniform,  in 
allowing  to  two  or  more  defendants  jointly  tried  only  the 
number  of  peremptory  challenges  each  would  have  been  en- 
titled to  if  separately  tried.  This  practice,  so  long  adhered 
to  and  acquiesced  in,  while  not  controlling,  should  be  consid- 
ered in  construing  our  statutes,  if  a  reading  of  these  leaves 
the  legislative  intent  a  matter  of  doubt.  Until  the  revision 
of  our  laws  in  1887  took  effect,  the  California  statutes  upon 
the  subject  of  the  organization  of  trial  juries  in  criminal  cases 
were  in  force  in  this  territory.  These  statutes,  prior  to  their 
adoption  by  our  legislature,  had  been  construed  by  the  su- 
preme court  of  California  to  limit  the  number  of  peremptory 
challenges,  when  two  or  more  defendants  were  jointly  tried, 
to  that  allowed  to  a  single  defendant.  People  v.  McCalla,  8 
Cal.  301.  From  their  organization  the  trial  courts  of  the 
territory  followed  the  practice  thus  sanctioned  by  the  courts 
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of  the  state  from  whence  our  statutes  were  taken.  The  stat- 
utes upon  the  subject  of  trial  juries  in  criminal  cases  were  in 
some  particulars  changed  by  the  revision  of  1887.  It  was 
argued  by  counsel  for  appellant  that  the  effect  of  these  amend- 
ments was  to  change  the  rule  relating  to  the  exercise  of  the 
right  of  peremptory  challenges  by  defendants  jointly  tried- 
Stress  was  put  upon  the  amendment  to  paragraph  714  of  the 
Compiled  Laws  of  Arizona  of  1877.  This  paragraph  origi- 
nally read:  **When  several  defendants  are  tried  together 
they  are  not  allowed  to  sever  their  challenges  but  must  join 
therein."  This  paragraph  was  re-enacted  in  the  revision  of 
1887  with  the  addition  of  the  words  **  except  a  challenge  to 
an  individual  juror.'*  Unless  the  legislative  intent  to  change 
the  rule  can  be  inferred  from  this  amendment,  it  cannot  be 
elsewhere  found  in  the  amendments  made  to  the  statutes. 
Judge  Terry,  in  delivering  the  opinion  of  the  court  in  People 
V.  McCdlla,  expressed  the  view  that  the  statute  forbidding 
the  severance  of  challenges  by  defendants  jointly  tried  had 
particular  reference  to  peremptory  challenges,  for  the  reason 
that  it  was  the  duty  of  the  trial  court  to  exclude  a  juror, 
without  the  interposition  of  a  challenge,  should  it  otherwise 
appear  or  be  brought  to  the  knowledge  of  the  court  that  such 
juror  .was  incompetent.  The  learned  judge  in  that  case  seems 
to  have  overlooked  the  fact  that  many  cases  might  arise  of  the 
presence  on  the  panel  of  incompetent  and  unfit  jurors  whose 
incompetency  and  unfitness  would  not  be  ascertained  on  voir 
dire.  In  such  cases  challenges  for  cause  would  be  required, 
in  order  that  the  facts  showing  disqualification  might  be 
shown  by  other  evidence  than  that  of  the  sworn  statements  of 
the  jurors.  In  any  such  case  it  would  seem  only  just  that 
each  defendant  should  have  the  right  to  make  his  challenge 
for  cause  independently  of  the  action  of  his  co-defendant. 
It  is  a  reasonable  explanation  of  the  change  thus  made  in  the 
statute  that  it  was  the  intent  of  the  legislature  that  each 
defendant  should  not  be  required  to  join  in  any  challenge  for 
cause  to  an  individual  juror.  This  view  is  strengthened  when 
we  consider  other  changes  made  in  the  statutes  relating  to 
the  same  subject-matter.  Paragraph  726  of  the  Compiled 
Laws  reads:  **A  challenge  to  an  individual  juror  is  either: 
(1)  Peremptory;  or  (2)  for  cause."  The  present  statutes 
omit  to  classify  peremptory  challenges  among  those  to  an 
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individual  juror,  and  in  a  number  of  instances  the  term 
"challenge  to  an  individual  juror"  is  used  as  synonymous 
with  the  term  ** challenge  for  cause."     Thus  in  section  910 
of  the  Penal  Code,  the  causes  for  which  challenges  to  individ- 
ual jurors  may  be  made  are  set  forth.    Section  913,  in  effect, 
provides  that  challenges  to  individual  jurors  shall  be  tried  by 
the  court.    Again,  section  918  provides  that  the  challenges  to 
the  panel  or  to  an  individual  juror  shall  be  oral,  and  shall 
be  entered  in  the  minutes  of  the  court,  together  with  the 
court's  decision  thereon.     The  view  that  by  the  revision  of 
1887  it  was  the  legislative  intent  to  grant  the  right  of  indi- 
vidual challenges  for  cause  to  each  defendant  and  to  leave 
the  general  provision  requiring  the  several  defendants  to  join 
in    their   peremptory   challenges   still   in   effect,    is   further 
strengthened  when  we  consider  other  provisions  of  our  jury 
law.    If  it  were  intended  by  the  amendment  to  permit  each 
defendant  to  exercise  the  right  of  peremptory  challenge,  inde- 
pendently of  his  co-defendant,  and  to  give  to  each  the  full 
number  of  peremptory  challenges  allowed  by  law  to  a  single 
defendant,  it  would  seem  reasonable  that  the  legislature  would 
have  enlarged  the  number  of  trial  jurors  which  might  be 
drawn  from  the  jury  list  and  be  summoned  to  attend  for  any 
term  of  court.    The  number  of  jurors  which  can  be  so  drawn 
under  the  two  revisions  of  the  Penal  Code  is  the  same  as 
that  under  the  Howell  Code, — ^namely,  fifty.    Under  the  pres- 
ent practice  of  requiring  the  full  number  of  qualified  jurors 
to  be  in  the  box  before  either  party  is  required  to  exercise 
his  right  of  challenge,  either  peremptory  or  for  cause,  the  num- 
ber of  fifty  would  be  wholly  inadequate  in  a  case  of  murder, 
where  two  or  more  defendants  were  being  jointly  tried.     It 
would  seem,  therefore,  that,  if  the  legislature  intended  any 
change  in  the  practice  in  the  matter  of  extending  the  number 
of  peremptory  challenges  to  two  or  more  defendants  jointly 
tried,  it  would  have  at  the  same  time  enlarged  the  number 
of  the  trial  jury  which  could  be  drawn,  summoned,  and  in 
attendance  during  the  term.     We  regard  this  question  as 
purely  one  of  statutory  construction,  upon  which  little  light  is 
shed  by  the  rulings  of  the  courts  in  other  states  and  territories 
construing  other  and  distinct  statutes. 

A  study  of  the  practice  which  prevailed  at  common  law, 
while  interesting,  does  not  materially  aid  in  the  construction 
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of  our  statutes.  The  right  of  peremptory  challenge  was  one 
recognized  in  all  felony  cases,  and  each  defendant  was  entitled 
to  exercise  independently  the  full  number;  but  at  common 
law  a  defendant  jointly  indicted  with  another  could  not,  as  a 
matter  of  right,  demand  a  separate  trial — ^neither  could  the 
prosecution.  Bishop,  in  his  work  on  Criminal  Procedure, 
quotes  Hawkins,  however,  as  authority  for  the  statement  that 
a  prosecutor  could  secure  a  separate  trial  without  the  exercise 
of  any  discretion  on  the  part  of  the  court  by  taking  out  sepa- 
rate venires  against  the  several  defendants.  Unless  this  was 
done,  it  appears  that  the  matter  of  a  separate  trial  rested 
in  the  sound  discretion  of  the  court;  and  this  discretion  was 
frequently  exercised  when  it  appeared  that  the  tales  would  be 
exhausted,  and  the  inconvenience  arising  therefrom  be  occa- 
sioned. Under  our  statute  it  is  the  privilege  of  every  defend- 
ant jointly  indicted  to  be  severally  tried.  Pen.  Code,  sec.  925. 
The  same  reason  why  each  defendant  jointly  indicted  and 
tried  should  be  given  the  full  number  of  peremptory  chal- 
lenges does  not  exist  under  our  statutes  as  at  common  law, 
for  he  may  exercise  the  option  of  being  tried  jointly  or  sev- 
erally. 

We  hold,  therefore,  that  the  right  of  each  defendant,  under 
a  joint  indictment,  to  sever  his  peremptory  challenges,  and 
exercise  the  full  number  allowed  by  law  to  a  def endant^  is  not 
recognized  by  the  statutes,  and  we  see  no  reason  for  over- 
turning the  contemporaneous  construction  put  upon  the  stat- 
utes by  the  trial  courts,  and  long  acquiesced  in. 

The  judgment  is  affirmed. 

DOAN,  J.,  and  DAVIS,  J.,  concur. 
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[Civil  No.  845.    Piled  March  30,  1905.] 
[80  Pae.  326.] 

UNITED  STATES  OF  AMERICA,  Plaintiflf  and  Appellant, 
V.  WILLIAM  K.  MEADE  et  al..  Defendants  and  Ap- 
pellees. 

1.  Bonds — Jttdomei^  against  Principal — Is  Suit  where  Sureties  not 

Parties  —  Pleading  —  Breach  —  SutHcibnoy.  —  Where  suit  was 
brought  against  sureties  on  the  official  bond  of  a  United  States 
marshal,  an  allegation  that  a  judgment  was  recovered  against  the 
principal  was  insufficient  to  show  a  breach  of  the  bond,  the  recovery 
of  the  judgment  not  being  the  breach,  but  onlj  the  evidence  thereof. 

2.  Same — ^Breach — Pleading — Complaint — Supfigiengt. — ^Where  an  ac- 

tion was  brought  against  the  sureties  on  the  bond  of  a  United 
States  marshal,  an  allegation  that  during  the  life  of  the  bond  there 
was  a  sum  of  money  in  the  principal's  hands,  the  same  being 
the  balance  which  had  come  into  his  hands  by  reason  of  advances 
and  payments  made  to  him  by  plaintiff  from  time  to  time  as 
marshal,  and  that  he  afterwards  refused  to  pay  over  the  same 
is  insufficient  to  show  a  breach  of  the  bond,  because  not 
alleging  that  the  money  was  improperly  retained. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.    George  B.  Davis,  Judge.    Reversed. 

On  rehearing.  For  former  opinion,  see  8  Ariz.  367,  76 
Pac.  467. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellant. 

Ben  Goodrich,  for  Appellees. 

For  briefs,  see  8  Ariz.  367. 

SLOAN,  J. — The  rehearing  was  granted  in  this  case  upon 
the  showing  made  by  the  government  that  the  treasury  tran- 
script oflfered  in  evidence,  and  rejected  by  the  trial  court, 
evidences  that  Meade,  during  the  life  of  the  bond  sued  upon, 
was  improperly  and  contrary  to  law  allowed  certain  items 
upon  his  accounts  as  marshal  which  appear  therein,  and  that 
the  sum  of  these  items  is  the  amount  sought  to  be  recovered  in 
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this  action,  and  to  afford  the  counsel  for  the  government  a 
fuller  opportunity  of  arguing  the  admissibility  of  the  tran- 
script as  proper  evidence  to  show  a  breach  of  the  bond  under 
the  pleadings.  While  we  are  now  satisfied  that  the  transcript 
does,  as  contended  by  counsel  for  the  government,  show  such 
items,  and  does  with  sufficient  certainty  indicate  that  these 
were  allowed  during  the  life  of  the  bond,  yet,  upon  further 
consideration,  we  still  adhere  to  the  conclusion  heretofore 
expressed  by  the  chief  justice  in  the  opinion  of  the  court — 
that  under  the  pleadings  the  evidence  was  properly  excluded. 
In  substance,  the  complaint  charges  that  Meade  was  United 
States  marshal,  and,  as  such,  executed,  with  his  co-defendants 
as  sureties,  the  bond  sued  upon;  that  on  May  28,  1890,  a 
balance  of  five  hundred  and  seventy-two  dollars  was  held  by 
Meade,  as  marshal,  which  had  come  into  his  hands  by  reason 
of  advances  and  payments  made  him  by  the  government ;  that 
on  said  date  the  said  Meade  brought  suit  in  the  court  of  claims 
against  the  government,  and  that  in  this  suit  the  United 
States  obtained  judgment  upon  the  counterclaim  filed  by  it 
against  him  in  the  sum  of  $2,470.32 ;  that,  of  the  amount  thus 
found  due  the  government  by  the  court  of  claims,  the  sum  of 
five  hundred  and^  seventy-two  dollars  represented  advances 
made  to  the  marshal  during  the  period  covered  by  the  bond; 
and  that  Meade  has  not  paid  the  government  the  said  sum, 
or  any  part  thereof,  although  requested  so  to  do.  The  action 
was  dismissed  as  to  Meade,  and  continued  as  to  the  sureties. 
The  sureties  were  not  parties  to  the  judgment  rendered 
against  Meade  in  the  court  of  claims,  and  hence  are  not  bound 
by  it,  nor  can  an  action  thereon  be  maintained  against  them. 
The  judgment,  under  the  authority  of  Moses  v.  United  States, 
166  U.  S.  571,  17  Sup.  Ct.  682,  41  L.  Ed.  1119,  in  an  action 
against  the  sureties,  is  admissible  in  evidence  to  establish 
a  breach  of  the  bond.  The  fact  that  a  judgment  against 
Meade  was  rendered  is  not  the  breach,  but  is  only  evidence 
thereof.  To  plead  the  judgment  is  not  to  plead  the  breach 
of  the  bond,  but  only  the  evidence  by  which  it  is  to  be  estab- 
lished. A  cause  of  action  against  the  sureties  is  not  stated, 
therefore,  unless  a  breach  of  the  bond  is  set  forth  in  proper 
averments,  independent  of  those  having  reference  to  the  judg- 
ment. If  all  reference  to  the  judgment  be  eliminated  from 
the  complaint,  there  remains,  in  addition  to  the  recital  of  the 
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bond  sued  upon,  and  a  statement  of  Meade's  official  position, 
the  allegation  that  Meade  failed  to  keep  and  perform  the 
conditions  of  the  bond,  to  the  injury  of  the  government,  in 
that,  within  the  life  of  the  bond,  ''there  was  in  the  hands  of 
the  said  William  K.  Meade  a  large  sum  of  money,  to  wit :  the 
sum  of  five  hundred  and  seventy-two  dollars,  the  same  being 
the  balance  which  had  come  into  his  hands  by  reason  of  ad- 
vances and  payments  made  to  him  by  plaintiff  from  time  to 
time  as  marshal  aforesaid;  .  .  .  and  that  he,  the  said  Meade, 
did  not  nor  would  then  or  afterwards  in  any  manner  pay  to 
or  for  the  United  States  the  balance  of  moneys  aforesaid,  or 
any  part  thereof,  although  he  was  then  and  there  requested 
to  pay  the  same.  By  reason  of  which  premises  the  said  writ- 
ing obligatory  became  forfeited.''  The  complaint  does  not 
show  a  breach  of  the  bond,  the  condition  of  which  is  that 
Meade  ''shall  faithfully  perform  all  the  duties  of  said  office 
of  marshal."  It  is  not  averred  that  Meade  failed  in  the 
performance  of  any  duty  of  his  office,  nor  is  any  fact  of  like 
import  pleaded.  To  charge  the  marshal  with  the  retention  of 
money  received  from  the  government,  though  it  be  termed 
a  "balance,"  is  not  to  charge  a  breach  of  the  bond,  as  he  may 
have  had  a  right  to  retain  it  for  services  rendered  or  for 
money  paid  out  and  expended  under  warrant  of  law.  To 
chaise  a  breach  in  this  behalf,  and  hence  to  state  a  cause  of 
action,  it  should  be  made  to  appear  by  proper  averments  that 
the  marshal  retained  this  money  improperly  and  in  violation 
of  law. 

The  absence  from  the  complaint  of  any  averments  showing 
a  breach  of  the  bond  is  fatal  to  its  sufficiency,  for,  without 
such  averments,  no  cause  of  action  against  the  sureties  is 
alleged.  The  exclusion,  therefore,  of  the  evidence,  even  if 
otherwise  relevant,  was  not  error,  and  the  judgment  must  be 
affirmed. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 
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[Giyil  No.  856.    Filed  March  30,  1905.] 
[80  Pao.  845.] 

F.  L.  BUTTERPIELD  et  al.,  Plaintiffs  and  Appellants,  t. 
THB  NOGALES  COPPEE  COMPANY,  a  Corporation, 
et  al.,  Defendants  and  Appellees. 

1.  EQUITY — JuBiSDicnoN — ^Pkbson — Lakb  IK  FosEiON  Stats. — ^A  conn 

of  equity,  having  acquired  jurisdiction  over  the  person  of  the 
defendant,  has  jurisdiction  to  enter  any  decree  which  may  concern 
or  affect  lands  situated  in  a  foreign  state  to  the  same  extent  and 
as  fully  as  though  these  were  situated  within  the  state  where  the 
court  has  its  Htus, 

2.  Yemdob  and  Pubohaseb — ^Fbaud — Gomflaint — Sufficibkct  —  Equi- 

table Belief. — A  complaint  setting  forth  that  defendants  under  a 
contract  to  purchase  of  plaintiffs  obtained  possession  of  certain 
mining  claims  situate  in  Mexico,  and  removed  the  monuments  set 
up  by  plaintiffs  and  set  them  up  in  another  direction,  so  as  to 
exclude  a  large  body  of  ore,  and  then  located  for  themselves  a 
claim  where  plaintiffs'  claims  had  been,  states  facts  constituting 
such  fraud  and  misconduct  as  to  entitle  plaintiffs  to  relief  in 
equity,  by  declaring  defendants  trustees  of  the  property  covered 
by  the  original  locations,  to  require  them  to  convey  an  interest  in 
said  property  to  plaintiffs,  and  to  enjoin  them  from  selling,  encum- 
bering, or  otherwise  disposing  of  the  same. 

8.  Same — ^Adykbss  Possession — ^Fbaud. — Defendants,  in  possession  un- 
der a  contract  of  purchase  of  mining  ground,  cannot  obtain  title 
thereto  by  an  act  of  actual  fraud  made  possible  by  the  possession 
thus  gained  and  hold  the  same  adversely  to  plaintiffs. 

i.  Same  —  Gontbagt  —  Pitbchasino  Mining  Claim — ^Vendee's  Failubi 
TO  Sign — Immaterial — ^Whebe  Pabt  Payment  Mads  and  Posses- 
sion Taken. — ^Where  defendants  make  part  payment  and  enter  into 
possession  of  a  mining  claim  under  a  contract  signed  by  plaifiiifs, 
they  are  bound  thereby,  and  the  fact  that  defendanU  did  not  sign 
the  contract  is  immateriaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
George  B.  Davis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Thomas  &  Thomas,  Qoudy  &  Twitchell,  and  Thomas  D. 
Satterwhite,  for  Appellants. 
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No  appearance  for  Appellees. 

SLOAN,  J.— The  appellants,  Mrs.  P.  L.  Butterfield  and 
Charles  Dougherty,  filed  their  complaint  in  the  district  court 
of  Santa  Cruz  County,  alleging,  in  substance,  the  following 
facts:  That  the  plaintiffs  are  residents  of  the  state  of  Colo- 
rado; that  the  defendant  the  Nogales  Copper  Company  is  a 
corporation  organized  under  the  laws  of  Arizona;  that  the 
defendant  the  Cerro  Prieto  Mining  Company  is  a  corporation 
organized  under  the  laws  of  the  republic  of  Mexico ;  that  the 
defendants  J.  R.  Grant,  W.  P.  Chenoweth,  H.  K.  Chenoweth, 
and  B.  N.  McPherson  are  residents  of  Arizona;  and  that  the 
defendant  Manuel  M.  Maldonado  is  a  resident  of  the  republic 
of  Mexico;  that  in  May,  1898,  plaintiffs  and  the  defendant 
Maldonado  discovered  and  denounced  under  the  Mexican  laws 
two  mining  claims — one  called  the  ''Margarita,"  consisting 
of  five  mining  pertenencias,  and  one  called  the  ''Enterprise," 
consisting  of  fifteen  mining  pertenencias — situated  in  the 
jurisdiction  of  the  municipality  of  Cucurpe,  district  of  Mag- 
dalena,  state  of  Sonora,  republic  of  Mexico;  that  said  claims 
were  properly  surveyed,  staked  off,  and  monumented  as  re- 
quired by  the  Mexican  laws;  that  by  agreement  between  plain- 
tiffs and  said  Maldonado  the  former  paid  all  the  costs  of  loca- 
tion and  survey  of  said  claims  and  the  taxes  and  all  other 
fees  and  charges  required  by  the  rules,  regulations,  and  laws 
of  the  republic  of  Mexico  pertaining  to  such  locations,  and 
that  they  thereby  became,  under  said  agreement,  the  owners 
of  an  undivided  three^fourths  interest  in  the  said  claims,  and 
were  recognized  by  said  Maldonado  thereafter  as  the  owners 
of  said  undivided  three-fourths  interest;  that  on  the  fifteenth 
day  of  October,  1899,  plaintiffs  entered  into  a  written  agree- 
ment with  the  defendant  W.  P.  Chenoweth,  who  then  and 
there  acted  for  himself  and  for  his  co-defendants  H.  K. 
Chenoweth,  J.  B.  Grant,  and  B.  N.  McPherson,  under  the 
terms  of  which  agreement  the  plaintiffs  agreed  to  sell  to  said 
defendants  an  undivided  two-thirds  interest  in  said  mining 
claims  in  consideration  of  the  payment  of  five  hundred  dollars 
cash,  and  the  further  sum  of  fourteen  thousand  five  hun- 
dred dollars  within  one  year  from  the  date  of  said  agreement. 
The  said  purchasers  agreeing  to  pay  all  taxes  due  the  Mexican 
government  on  behalf  of  said  claims  during  the  life  of  the 
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agreement,  and  upon  the  payment  of  said  last-mentioned  sum 
within  the  time  mentioned  a  deed  to  said  undivided  two-thirds 
interest  was  to  be  made  and  delivered  by  plaintiffs  to  said 
defendants;  that  said  agreement  was  signed  by  the  plain- 
tiffs ;  that  under  said  agreement  the  said  defendants  paid  the 
said  sum  of  five  hundred  dollars,  and  went  into  possession  of 
the  mining  claims.  On  information  and  belief  the  plaintifib 
further  alleged  that  immediately  upon  taking  possession  of 
said  mining  claims  under  said  agreement  the  said  defendants, 
purchasers  under  said  agreement,  entered  into  a  conspiracy 
among  themselves  and  with  other  persons  unknown  to  the 
plaintiffs  to  defraud  plaintiffs  out  of  their  property,  and  in 
pursuance  to  the  said  conspiracy  tore  down  and  removed  the 
original  monuments  set  up  by  the  locators,  and  set  them  up 
in  another  direction,  for  the  purpose  of  changing  the  surface 
of  said  mining  claims  so  as  to  exclude  therefrom  a  large  vein 
and  ledge  clearly  exposed  on  the  surface,  rich  in  mineral, 
and  which,  as  located  and  surveyed,  ran  through  the  center 
of  said  mining  claims;  that  inmiediately  upon  removing  the 
monuments  erected  by  plaintiffs  and  setting  them  up  in 
another  direction  the  said  defendants,  purchasers  under  said 
agreement,  denounced  four  mining  claims  covering  the  same 
territory  and  land  embraced  within  the  original  locations  of 
the  Margarita  and  Enterprise  claims  as  those  were  originally 
surveyed  and  monumented;  that  said  defendants  afterwards 
and  on  the  twelfth  day  of  March,  1900,  organized  the  said 
Cerro  Prieto  Mining  Company,  and  conveyed  the  said  claims 
so  located  by  them,  called  the  "Cerro  Prieto,"  the  ** Nogales," 
the  ** Grant,"  and  the  ** Eliza,"  to  said  company;  that  in  the 
organization  of  said  Cerro  Prieto  Mining  Company  the  said 
defendants  each  became  a  one-fourth  owner  therein;  that 
after  the  organization  of  said  company  it  applied  for  and  re- 
ceived from  the  republic  of  Mexico  title  to  said  Cerro  Prieto, 
Nogales,  Grant,  and  Eliza  mining  claims ;  that  in  thus  obtain- 
ing title  in  itself  the  said  company  well  knew  the  plaintiffs' 
rights  in  the  premises ;  that  on  information  and  belief  plain- 
tiffs further  allege  that  in  the  year  1900  the  said  defendants 
organized  the  defendant  company  The  Nogales  Copper  Com- 
pany, and  each  became  and  is  now  the  owner  of  one  fourth 
of  the  stock  of  the  said  company ;  that  an  agreement  has  been 
entered  into  between  the  Cerro  Prieto  Mining  Company  and 
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the  said  defendants  W.  F.  and  H.  K.  Chenoweth,  J.  R.  Grant, 
and  N.  R.  McPherson  that  the  said  company  should  convey 
to  the  said  Nogales  Copper  Company  the  said  mining  claims. 
Plaintiffs  further  allege  that  the  said  defendants,  and  each 
of  them,  at  all  times  herein  mentioned  had  full  knowledge 
of  plaintiffs'  rights  in  the  premises;  that  when  the  said  de- 
fendants, purchasers  under  the  said  agreement,  entered  into 
possession  of  the  said  Margarita  and  Enterprise  claims,  the 
agent  of  plaintiffs  took  the  last-named  defendants  to  the  said 
premises,  and  showed  them  the  monuments  and  surface 
boundaries  thereof;  that  the  said  defendants,  after  going  into 
possession  of  said  property,  took  an  option  from  the  defend- 
ant Maldonado,  and  under  said  option  have  purchased  all 
the  right,  title,  and  interest  of  said  Maldonado  in  and  to  said 
property;  that  they  did  not,  within  one  year  after  the  date 
of  said  agreement,  nor  have  they  at  any  time  since,  paid  plain- 
tiffs the  purchase  price  named  in  the  agreement,  nor  any  part 
thereof,  except  the  said  sum  of  five  hundred  dollars;  that, 
notwithstanding  their  failure  to  complete  the  purchase  of  said 
mining  claims,  they  have  remained  in  possession  of  said  prop- 
erty, and  have  extracted  large  quantities  of  rich  and  valuable 
ore  therefrom,  and  have  refused  to  recognize  or  to  carry  out 
the  agreement  expressed  in  said  contract,  and  have  ignored 
the  same  and  plaintiffs'  rights  under  the  same ;  that  said  plain- 
tiffs did  not  know  that  the  said  defendants  had  removed  the 
said  monuments,  or  that  they  had  reset  them  in  another  and 
different  direction,  and  did  not  know  that  they  had  de- 
nounced locations  on  said  Cerro  Prieto,  Nogales,  Grant,  and 
Eliza  mining  claims,  and  acquired  title  to  the  same,  until  after 
the  expiration  of  the  year  provided  for  in  the  said  option  and 
agreement;  that  immediately  upon  discovering  the  facts  of 
said  fraudulent  conduct  and  acts  they  demanded  from  the  said 
defendants  the  possession  of  their  said  property  and  an  ac- 
counting for  the  ore  taken  therefrom ;  that  the  said  defendants 
refused  to  deliver  up  the  possession  or  to  make  said  accounting. 
Plaintiffs  pray  that  defendants  be  declared  their  trustees  of 
an  undivided  three-fourths  interest  in  and  to  the  property 
covered  by  the  Margarita  and  Enterprise  mining  claims  as 
originally  located,  and  that  the  defendants  be  required  to  con- 
vey to  plaintiffs  the  said  three-fourths  interest  in  said  claims; 
that  the  defendants  be  enjoined  from  selling,  encumbering, 
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or  in  any  manner  disposing  of  said  property;  and  that  they 
be  granted  snch  other  and  further  relief  as  they  may  show 
themselves  entitled  to  in  equity.  Service  was  had  upon  the 
defendants  W.  F.  and  H.  K.  Chenoweth  and  the  Nogales 
Copper  Company.  The  defendants  served  appeared  and  an- 
swered to  the  complaint.  They  filed  a  general  demurrer  to 
the  complaint  upon  the  grounds, — 1.  That  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action;  and  2.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Upon  the  hearing  the  court  sustained  the 
general  demurrer,  and,  upon  the  plaintiffs  declining  to  amend, 
dismissed  the  complaint.  From  the  order  sustaining  the  de- 
murrer and  from  the  judgment  of  dismissal  plaintiffs  have 
brought  this  appeal. 

The  demurrer  presetited  two  questions:  1.  Did  the  court 
have  jurisdiction  to  grant  any  relief  to  plaintiffs  notwith- 
standing the  fact  that  the  subject-matter  of  this  relief  is  prop- 
erty situated  in  Mexico?  2.  If  the  court  had  jurisdiction,  did 
the  facts  stated  in  the  complaint  entitle  the  plaintiffs  to  any 
such  relief  t 

It  is  a  settled  doctrine  that  a  court  of  equity,  having  ac- 
quired jurisdiction  over  the  person  of  the  defendant,  haa 
jurisdiction  to  enter  any  decree  which  may  concern  or  affect 
lands  situated  in  a  foreign  state  to  the  same  extent  and  as 
fully  as  though  these  were  situated  within  the  state  where 
the  court  has  its  situs.  **  Where  the  subject-matter  is  situated 
within  another  state  or  country,  but  the  parties  are  within  the 
jurisdiction  of  the  court,  any  suit  may  be  maintained  and 
remedy  granted  which  directly  affect  and  operate  upon  the 
person  of  the  defendant,  and  not  upon  the  subject-matter,  al- 
though the  subject-matter  is  referred  to  in  the  decree,  and 
the  defendant  is  ordered  to  do  or  to  refrain  from  certain 
acts  toward  it,  and  is  thus  ultimately  but  indirectly  affected 
by  the  relief  granted.  As  examples  of  this  rule,  suits  for 
specific  performance  of  contracts,  for  the  enforcement  of 
express  or  implied  trusts,  for  relief  on  the  ground  of  fraud, 
actual  or  constructive,  for  the  final  accounting  and  settle- 
ment of  a  partnership,  and  the  like,  may  be  brought  in  any 
state  where  jursdiction  of  defendant's  person  is  obtained, 
although  the  land  or  other  subject-matter  is  situated  in  an- 
other state,  or  even  in  a  foreign  country."    Pomeroy's  Equity 
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Jurisprudence,  sec.  1318.  Whether  or  not  the  defendants,  hav- 
ing obtained  possession  of  plaintiffs'  property  under  the  agree- 
ment to  purchase,  were  in  such  relation  to  the  plaintiffs  that 
they  could  not  acquire  any  adverse  title  and  hold  the  property 
thereafter  as  against  plaintiffs  by  virtue  of  such  adverse  title, 
we  are  clearly  of  the  opinion  that  they  could  not,  by  an  act 
of  actual  fraud,  made  possible  by  reason  of  the  possession  thus 
obtained,  obtain  title  and  hold  the  same  adversely  to  plaintiffs. 
The  facts  stated  in  the  complaint  make  out  a  case  of  the  gross- 
est fraud  and  misconduct  on  the  part  of  the  defendants 
alleged  to  have  gone  into  possession  of  the  property  under  the 
agreement.  It  can  make  no  difference  that  this  agreement 
was  not  signed  by  them.  It  was  accepted  and  ratified  by  their 
payment  of  the  five  hundred  dollars  and  their  going  into  pos- 
session under  it.  To  permit  them  to  enjoy  the  fruits  of  their 
misconduct  would  be  shocking  to  equity  and  good  conscience. 
In  such  cases  equity  can  and  does  afford  relief.  ''In  general, 
whenever  the  legal  title  to  property,  real  or  personal,  has  been 
obtained  through  actual  fraud,  misrepresentations,  conceal- 
ments, or  other  undue  influence,  duress,  taking  advantage  of 
one's  weakness  or  necessities,  or  through  any  other  similar 
means,  or  through  any  other  similar  circumstances  which  ren- 
der it  unconscientious  for  the  holder  of  the  legal  title  to  retain 
and  enjoy  the  beneficial  interest,  equity  impresses  a  construct- 
ive trust  on  the  property  thus  acquired  in  favor  of  the  one 
who  is  truly  and  equitably  entitled  to  the  same.'*  Pomeroy's 
Equity  Jurisprudence,  sec.  1053.  **If  one  party  procures  the 
legal  title  to  property  from  another  by  fraud,  misrepresenta- 
tion, or  concealment,  .  .  .  equity  will  convert  such  party  thus 
obtaining  such  property  into  a  trustee.  .  .  .  And  this  trust  it 
will  fasten  upon  the  property  in  the  hands  of  the  offending 
party,  and  will  convert  him  into  a  trustee  of  the  legal  title, 
and  will  order  him  to  hold  it,  or  to  execute  the  trust  in  such 
manner  as  to  protect  the  rights  of  the  defrauded  party  who  is 
the  beneficial  owner.*'  Perry  on  Trusts,  sec.  166.  '*The 
remedy  which  equity  gives  to  the  defrauded  person  is  most 
extensive.  It  reaches  all  those  who  are  actually  concerned 
in  the  fraud,  all  who  directly  and  knowingly  participated  in 
its  fruits,  and  all  those  who  derive  title  from  them  volun- 
tarily or  with  notice."  Pomeroy's  Equity  Jurisprudence, 
sec.  918.    We  hold  that  the  court  had  jurisdiction  to  grant 
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the  relief  prayed  for,  and  that  the  eomplaiiit  stated  facts 
entitling  the  plaintiff  to  such  relief,  and  therefore  that  the 
court  erred  in  sustaining  the  general  demurrer. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  consonance  with  this  opinion. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 


[Civi]  No.  857.    FUed  March  30,  1905.] 
[80  Pac.  337.] 

GILA  VALLEY,  GLOBE  AND  NORTHERN  RAILWAY 
COMPANY,  Defendant  and  Appellant,  v.  A.  J.  LYON, 
Plaintiff  and  Appellee. 

1.  Appeal  and  Ebbob  —  Law  of  Gasx  —  Sutficisnot  of  Evidenge. — 

Where  the  evidence  adduced  upon  a  second  trial  is  substantially 
the  same  as  upon  the  first,  and  upon  the  first  appeal  the  court 
held  that  this  evidence  was  sufficient  to  warrant  the  labmission  of 
the  question  of  negligence  on  the  part  of  the  eompanj  to  the  jury, 
such  ruling  becomes  the  law  of  the  ease  and  is  conclusive  upon 
any  subsequent  appeaL 

2.  Tbial  —  JuBT  —  Special    Intebbogatobies  —  Discbetionabt — Be?. 

Btats.  Abiz.  1901,  PAB.  1427,  Constbued  and  Held  Dibectoby  only. 
— ^Paragraph  1427,  supra,  providing  that  "In  all  cases,  whether 
law  or  chancery,  where  more  than  one  material  issue  of  fact  is 
joined,  interrogatories  may,  under  proper  instructions,  be  submitted 
to  the  jury  in  writing,"  etc.,  is  directory  and  not  mandatory,  and 
leaves  the  matter  of  submitting  the  interrogatories  in  any  ease  to 
the  sound  discretion  of  the  court. 

3.  Masteb  and  Seevant — Negligence — Cause  —  Goncubbino  —  Pbozi- 

MATE — Sole. — If  a  railroad  company  was  negligent  in  constructing 
a  spur,  and  if  this  negligence  contributed  to  the  accident  in  the 
sense  that  otherwise  it  would  not  have  occurred,  then  such  negli- 
gence, coupled  with  the  negligence  of  the  conductor,  was  the 
proximate  cause,  and  the  company  is  liable;  but  if  the  negligence 
of  the  conductor  was  such  as  would  have  resulted  in  the  accident 
even  had  the  railroad  company  exercised  due  care  and  diligence, 
then  the  negligence  of  the  conductor  would  have  been  not  only 
the  "proximate,"  but  the  "sole,"  cause  of  the  injury,  and  the 
company  would  not  be  liable. 
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4.  Same — Same — Same — Same — Chabge  to  Juby — Nor  Inconsistent 

WITH  Former  IIoldino  or  Sufkems  Ck>i7RT. — ^In  an  action  for  dam- 
ages for  the  death  of  a  railroad  emplojee  through  the  negligence 
of  a  railroad  companj,  the  issue  being  whether  the  accident  was 
caused  in  whole  or  in  part  by  the  negligence  of  the  company  or  by 
the  negligence  of  a  fellow-servant  alone,  and  the  supreme  court 
on  a  former  appeal  having  said  that  if  the  act  of  the  servant  was 
the  ''proximate"  cause  of  the  injury  it  was  immaterial  whether 
such  negligence  was  or  w)els  not  coupled  with  the  company's  negli- 
gence, but  if  the  injury  was  caused  both  by  the  negligence  of  the 
fellow-servant  and  of  the  company,  the  company  would  be  liable, 
the  charge  of  the  court  upon  a  second  trial,  that  in  determining 
whether  the  company  was  liable  the  jury  were  to  determine  whether 
its  negligence  contributed  to  the  accident,  or  whether  the  accident 
was  caused  ''solely"  by  the  negligence  of  the  fellow-servant,  was 
proper,  and  followed  the  opinion  of  the  supreme  court,  notwith- 
standing the  substitution  of  the  word  "solely"  for  "proximate." 

5.  Negligence — Proximate  Gause.^ — The  term ' '  proximate  cause,  * '  in  the 

sense  in  which  it  is  ordinarily  used,  means  the  efficient  causey 
which  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  and  independent  cause,  produced  the  event,  and  without  which 
that  event  would  not  have  occurred^ 

8.  EvmBNCs — Expert  Witness  —  Competency  —  Discretionary. — The 
question  of  the  competency  of  an  expert  witness  is  a  matter  resting 
in  the  sound  discretion  of  the  court,  and  its  exercise  will  not  be 
reviewed  but  for  abuse. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Gila.  Ed- 
ward Kent,  Judge.    Affirmed. 

Affirmed.    Opinion,  203  U.  S.  465,  51  L.  Ed.  276. 

The  facts  are  stated  in  the  opinion. 

Frank  W.  Burnett,  for  Appellant. 

Falvey  &  Davis,  and  George  R.  Hill,  for  Appellee. 

SLOAN,  J. — This  is  the  second  appeal  in  this  case.  Upon 
the  first  appeal  the  judgment  rendered  in  the  court  below  in 
favor  of  the  appellee  was  reversed,  and  a  new  trial  granted 
upon  the  ground  of  error  in  the  giving  of  an  erroneous  in- 
struction and  in  refusing  to  give  a  proper  instruction.  Gila 
Valley  etc.  Co.  v.  Lyon,  8  Ariz.  118,  71  Pac.  957.  Upon  a 
retrial  of  the  cause  a  verdict  was  again  found  by  the  jury 
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in  favor  of  the  appellee,  and  a  judgment  entered  thereon. 
From  the  ruling  of  the  court  denjdng  its  motion  for  a  ne^ 
trial  and  from  the  judgment  appellant  brings  this  appeal. 

The  first  error  assigned  is  based  upon  the  refusal  of  the  trial 
court  to  instruct  the  jury,  at  the  conclusion  of  the  evidence, 
to  return  a  verdict  for  the  defendant  upon  the  ground,  as 
stated  in  the  motion  made  in  that  behalf,  that  the  evidence 
failed  to  make  out  a  case  of  negligence  on  the  part  of  the  de- 
fendant railroad  company.  The  evidence- adduced  upon  the 
second  trial  was  substantially  the  same  as  upon  the  first 
trial.  We  held  upon  the  first  appeal  that  this  evidence  was 
sufScient  to  warrant  the  submission  of  the  question  of  negli- 
gence on  the  part  of  the  railroad  company  to  the  jury.  It  is 
settled  law  that  all  rulings  made  by  the  appellate  court  upon 
a  first  appeal  become  the  law  of  the  case,  and  are  conclusive 
upon  any  subsequent  appeal.  Roberts  v.  Cooper,  20  How. 
467,  15  L.  Ed.  969 ;  Clark  v.  Keith,  106  U.  S.  464,  1  Sup.  Ct 
568,  27  L.  Ed.  302 ;  United  States  v.  Neustra  Senora  de  Regla, 
108  U.  S.  92,  2  Sup.  Ct.  287,  27  L.  Ed.  662. 

Counsel  for  the  appellant,  before  the  argument  of  the  case, 
requested  the  trial  court  to  submit  certain  special  interroga- 
tories to  the  jury  for  their  answer.  The  court  expressed  a 
willingness  to  do  this,  but  found  exception  to  the  wording  of 
one  of  the  interrogatories  submitted,  and  suggested  an  amend- 
ment thereto.  Counsel  declined  to  consent  to  any  amendment 
to  the  interrogatory,  whereupon  the  court  refused  to  submit 
any  special  question  to  the  jury.  This  ruling  is  assigned  as 
error.  At  common  law  the  practice  of  submitting  special  in- 
terrogatories to  a  jury  was  not  allowed,  and  the  finding  of  the 
jury  was  restricted  to  a  general  verdict  or  a  special  verdict, 
as  it  might  elect.  In  certain  of  the  older  states  a  practice 
originated  at  an  early  day  of  the  court  submitting  certain 
questions  to  the  jury  to  be  answered  by  them  as  supplement- 
ary to  a  general  verdict.  In  many  of  the  states  this  practice 
has  been  incorporated  into  the  statutes.  As  a  rule,  these, 
unless  mandatory  in  terms,  are  construed  as  permitting  the 
practice,  but  leaving  it  to  the  sound  discretion  of  the  trial 
court  whether  it  be  followed  in  any  particular  case.  Para- 
graph 1427,  of  the  Revised  Statutes  of  1901  reads:  "In  all 
cases,  whether  law  or  chancery,  where  more  than  one  material 
issue  of  fact  is  joined,  interrogatories  may,   under  proper 
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instructions,  be  submitted  to  the  jury  by  the  court  in  writing," 
etc  A  cursory  reading  of  this  statute  discloses  that  it  is  di- 
rectory, and  not  mandatory,  and  that  it  leaves  the  matter  of 
submitting  the  interrogatories  in  any  case  to  the  sound  dis- 
cretion of  the  court.  Such  has  been  the  ruling  of  this  court. 
Taggart  Mercantile  Co.  v.  Clack,  8  Ariz.  295,  71  Pac.  925. 

Exception  is  taken  to  the  oral  charge  of  the  court,  in  that 
it  does  not  follow  the  IdM  as  laid  down  by  ui9  upon  the  first 
appeal.  That  part  of  the  charge  of  the  court  complained  of 
reads  as  follows:  ''If  the  accident  causing  the  death  was 
brought  about  by  the  negligence  of  the  dead  man  himself, 
or  his  negligence  contributed  thereto,  then  you  cannot,  gen- 
tlemen, find  a  verdict  against  this  defendant  company.  If 
the  accident  was  brought  about  solely  by  the  negligence  of 
the  conductor  of  the  train,  a  fellow-servant,  the  defendant 
company  is  not  responsible  in  damages,  and  you  cannot  find 
a  verdict  against  the  defendant  in  this  case.  Negligence,  for 
the  purpose  of  this  case,  I  will  define  to  be  a  failure  to  use 
such  care  as  a  person  of  ordinary  prudence  would  use  under 
like  circumstances.  Now,  in  this  case,  the  conductor  of  the 
train  was  a  fellow-servant  of  the  man  who  was  killed,  and, 
if  the  accident  was  brought  about  solely  by  the  negligence 
of  the  conductor  of  the  train,  then  the  defendant  company  is 
not  liable ;  or  if  the  accident  was  brought  about  by  the  negli- 
gence of  the  conductor  and  the  negligence  of  the  man  who 
was  killed,  the  defendant  company  is  not  liable.  If,  how- 
ever, the  accident  was  caused  by  a  failure  of  the  defendant 
company  to  provide  a  reasonably  safe  place  to  perform  the 
work  in  which  the  man  who  was  kiUed  was  engaged,  then  the 
defendant  company  is  liable  in  damages  for  the  death,  if  it 
was  negligent  in  not  providing  such  safe  place.  The  funda- 
mental question,  therefore,  for  you  to  determine  in  this  case, 
is,  What  was  the  cause  of  this  accident — ^what  brought  it 
about t  If.  you  find  that  this  accident  was  caused  solely  by 
the  action  of  the  conductor  in  the  method  which  he  employed 
in  putting  cars  on  the  spur  at  the  time  in  question,  then  you 
should  find  a  verdict  for  the  defendant  company,  and  you 
should  not  award  any  damages  to  the  plaintiflP  in  this  case; 
or  if  you  should  find  that  the  dead  man  has,  through  his  own 
negligence,  brought  about  this  accident,  or  contributed  to  it, 
then  you  should  find  for  the  defendant,  and  you  should  not 


222  Gila  Valley,  Globb  etc.  Co.  v.  Lyon.      [9  Ariz. 

award  any  damages  in  this  case.     On  the  other  hand,  if  you 
find  that  the  defendant  company  was  negligent  in  not  provid- 
ing a  reasonably  safe  place  for  the  performance  of  the  work^ 
you  should  find  for  the  plaintiff,  and  award  her  damages, 
provided  that  the  negligence  of  the  defendant  in  not  providing 
such  safe  place  was  the  cause  of  the  accident,  or  contributed  to 
the  accident    To  find  for  the  plaintiff,  it  is  not  enough  that 
you  should  find  that  the  premises  were  unsafe,  or  that  the 
defendant  company  was  negligent,  in  that  respect,  in  not 
providing  a  safe  place.    You  must  also  find  that  the  place  was 
unsafe,  and  that  the  accident  was  brought  about  or  contribut- 
ed to  by  reason  of  that  unsafe  place.    That  is,  if  you  should 
find  that   the   act   of   the   conductor   was   the   sole,   or   if 
you  should  find  that  it  was  the  proximate  or  the  procuring, 
cause  of  the  accident,  then  you  should  not  award  damages; 
but  if  you  find  that  the  accident  was  caused  by  the  acts 
of    the    conductor    and    also    by    the    negligence    of    the 
defendant  company  in  not  providing  a  safe  place  to   do 
the  work,  then  you  should  find  damages  for  the  plaintiff.     In 
other  words,  in  order  to  award  damages  to  the  plaintiff,  you 
must  find,  first,  that  the  defendant  company  was  negligent 
in  not  providing  a  safe  place  to  do  the  work,  and  that  such 
negligence  was  the  cause  of  the  accident  or  contributed  there- 
to.   If  you  find  the  accident  was  brought  about  solely  by  the 
acts  of  the  conductor,  you  should  not  award  damages.    If  the 
acts  of  the  conductor  alone  did  not  cause  the  accident,  but  the 
accident  was  contributed  to  by  the  negligence  of  the  defendant 
company  by  not  providing  a  safe  place  to  work,  then  you 
should  award  damages.     In  determining  this  case,  gentlemen, 
you  should  take  into  consideration  all  the  evidence  in  the  case. 
You  are  the  sole  judges  of  the  evidence,  or  the  weight  to  be 
given  it,  and  of  the  credibility  of  the  witnesses ;  and  from  the 
evidence  before  you  you  should  determine  these  questions: 
First.  Was  the  place  where  the  deceased  was  working  a  reason- 
ably safe  place  for  the  performance  of  the  work  to  be  done 
there — a  reasonably  safe  place  considering  the  character  of  the 
work  to  be  done  and  the  character  of  the  premises  t  Second.  If 
you  find  it  was  not  reasonably  safe,  and  the  defendant  com- 
pany was  negligent  in  that  respect,  did  that  fact  have  anything 
to  do  with  the  accident,  or  was  it  caused  by  the  negligence  of 
the  conductor  of  the  train  alone?    If  it  was  caused  solely  or 
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procured  or  brought  about  by  the  negligence  of  the  conductor, 
then  the  defendant  is  not  liable.  If  the  negligence  of  the 
defendant  company  contributed  to  the  accident,  then  the 
defendant  is  liable,  provided  the  dead  man  himself  was  not 
guilty  of  any  negligence  which  contributed  to  the  accident." 
Upon  the  first  appeal  we  said:  "If  the  act  of  the  conductor 
was  the  proximate  cause  of  the  injury,  then  it  made  no  dif- 
ference with  respect  to  the  freedom  from  liability  of  the 
defendant,  as  a  matter  of  law,  whether  the  negligence  of  the 
conductor  was  or  was  not  coupled  with  the  defendant's  negli- 
gence. It  is,  of  course,  well  settled  that,  if  the  injury  was 
caused  both  by  the  negligence  of  the  fellow-servant  and  the 
negligence  of  the  master,  then  the  master  is  liable.  His 
negligence  is  then  a  contributory  or  co-operative  cause,  for 
which  he  is  liable.  But  when  the  proximate  cause  of  the 
injury  is  the  negligence  of  a  competent  fellow-servant  no  re- 
covery can  be  had,  even  though  the  place  or  appliances  are 
defective,  and  the  master  is  negligent  in  that  respect;  and 
whether  such  negligence  of  the  fellow-servant  was  the  proxi- 
mate cause,  or  whether  the  defendant's  negligence  was  a  con- 
tributory cause,  is  ordinarily  a  question  for  the  jury. ' '  The  trial 
court,  in  his  oral  charge,  used  the  term  ** proximate  cause," 
as  applied  to  the  negligence  of  the  conductor,  as  synonymous 
with  **sole  cause."  It  becomes  important  to  determine 
whether  this  language  of  the  charge,  implying  that,  unless 
the  negligence  of  the  conductor  was  the  **sole  cause"  of  the 
injury,  the  defendant  was  liable,  is  inconsistent  with  the  decla- 
ration of  law  laid  down  by  us.  It  is  apparent  that  in  that  part 
of  our  former  opinion  which  we  have  quoted  we  used  the  term 
** proximate  cause"  as  implying  the  opposite  of  concurring 
or  contributory  cause.  This  use  of  the  term  "proximate 
cause"  in  the  opinion  was  proper  enough,  and  was  not  mis- 
leading when  construed  in  the  light  of  the  context.  It  was 
not,  however,  in  its  application  to  the  subject-matter  of  the 
charge  to  the  jury,  the  only  term,  or,  indeed,  the  best  term, 
to  convey  the  meaning  of  the  court.  Strictly  speaking,  where 
an  accident  is  caused  by  reason  of  concurring  acts  of  negli- 
gence on  the  part  of  the  defendant  and  another,  the  negligence 
of  neither  can  be  said  to  be  the  "proximate  cause,"  nor  is 
the  term  "proximate  cause"  properly  used  in  designating  the 
cause  of  the  accident.    The  term  "proximate  cause,"  in  the 
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sense  in  which  it  is  ordinarily  used,  means  the  efficient  cause, 
which  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  and  independent  cause,  produced  the  event,  and  without 
which  that  event  would  not  have  occurred.  If  the  event  can- 
not be  said  to  be  the  natural  and  continuous  sequence  of  the 
act  of  negligence,  then  such  negligence  becomes  remote,  and 
not  proximate.  Insurance  Co.  v.  Boon,  95  U.  S.  130,  24  L.  Ed. 
395 ;  MUwaukee  etc.  Ry.  Co.  v.  Kellogg,  94  U.  S.  470,  24  L.  Ed. 
256.  Where  an  accident  is  the  natural  and  continuous  se- 
quence of  concurring  acts  of  negligence  committed  by  two  or 
more  persons,  such  concurring  acts  of  negligence  become  the 
proximate  cause  of  the  accident.  Kraut  v.  Frankford,  160  Pa. 
327,  28  Atl.  783.  It  is  only  when  the  negligence  of  either  of 
two  persons,  shown  to  have  been  guilty  of  negligent  acts,  was 
a  sufficient  cause  in  itself,  in  the  sense  that  the  event  would 
naturally  have  resulted  therefrom  independent  of  the  negli- 
gence of  the  other,  that  the  negligence  of  the  former  can  be 
said  to  be  the  proximate  cause.  In  such  event  the  proximate 
cause  becomes  the  sole  cause. 

In  the  case  at  bar  it  was  the  duty  of  the  .railroad  company 
to  have  exercised  reasonable  care  and  caution  to  construct  and 
maintain  its  spur  at  the  place  where  the  accident  occurred 
so  as  to  guard  against  such  accidents  as  might  reasonably  have 
been  foreseen  as  liable  to  happen.  If  it  failed  in  its  duty  in 
this  respect,  it  was  guilty  of  negligence,' and,  if  this  negligence 
contributed  to  the  accident  in  the  sense  that  otherwise  it 
would  not  have  occurred,  then  its  negligence,  coupled  with 
the  negligence  of  the  conductor  in  operating  the  train,  be- 
came the  proximate  cause.  On  the  other  hand,  if  the 
conductor  was  guilty  of  negligence  in  operating  the  train,  and 
this  negligence,  coupled  with  the  negligence  of  the  railroad 
company  in  the  matter  of  the  construction  and  maintenance 
of  its  spur,  was  the  cause  of  the  injury,  such  negligence  on  the 
part  of  the  conductor  was  a  concurring  or  co-operative  cause, 
but  not  the  sole  cause.  If  the  negligence  of  the  conductor 
was  such  as  would  have  resulted  in  the  accident  even  had  the 
railroad  company  exercised  due  care  and  diligence,  then  the 
negligence  of  the  conductor  would  have  been  not  only  the 
** proximate,'*  but  the  **sole,"  cause  of  the  injury,  and  the  rail- 
road company  would  not  be  liable.  The  issue  raised  by  the 
pleadings  and  submitted  was  whether  the  accident  was  caused 
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in  whole  or  in  part  by  the  negligence  of  the  company.  The 
question  whether  the  company  was  liable  would  be  answered 
in  the  negative  were  the  jury  to  say  that  the  conductor's  neg- 
ligence was  the  sole  cause  of  the  accident,  for,  if  the  sole 
cause,  then  no  negligence  on  the  part  of  the  company  could 
have  contributed  to  it.  The  court  did,  therefore,  properly 
charge  the  jury  that  in  determining  the  question  whether  the 
company  was  liable  for  the  injury  they  were  to  find  whether 
negligence  on  the  part  of  the  company  contributed  to  the 
accident,  or  whether  it  was  brought  about  solely  by  the  negli- 
gence of  the  conductor.  We  think  the  instructions  complained 
of  are  consistent  with  the  holdings  of  the  court  upon  the  for- 
mer appeal,  and  we  think  they,  considered  as  a  whole,  could 
not  have  misled  -the  jury  to  the  prejudice  of  the  defendant. 
The  instruction  requested  by  the  defendant  and  refused  by 
the  court,  and  which  was  made  the  subject  of  the  eighth  as- 
signment of  error  by  appellant,  was  clearly  not  the  law,  for 
the  reason  that  it  contained  an  improper  definition  of  ''prox- 
imate cause,"  as  we  have  herein  defined  the  term,  and  for 
the  additional  reason  that  it  did  not  give  effect  to  our  former 
declaration  of  law  relating  to  the  effect  of  concurring  or 
co-operative  acts  of  negligence. 

None  of  the  other  assignments  of  error  relating  to  instruc- 
tions given  and  others  refused  present  reversible  error. 

With  regard  to  the  last  assignment  of  error,  which  relates 
to  the  admission  of  the  testimony  of  certain  ** expert"  wit- 
nesses and  the  objection  of  the  defendant  that  these  were  not 
shown  to  be  competent  to  give  their  opinion  as  to  the  safety 
of  the  place  where  the  deceased  was  at  work,  it  is  sufficient  to 
say  the  question  of  their  competency  was  a  matter  that  rested 
in  the  sound  discretion  of  the  trial  court,  and  we  do  not 
find  that  this  discretion  was  abused.  Spring  Co,  v.  Edgar, 
99  U.  S.  645,  25  L.  Ed.  487. 

The  judgment  is  affirmed. 

DOAN,  J.,  and  DAVIS,  J.,  concur. 

Note. — Ab  to  the  relation  of  the  proximate  eause  doctrine  to  the 
rule  of  liability  of  a  master  for  injuries  to  his  servants  caused  by 
combined  negligence  of  himself  and  a  fellow-servant,  see  note  to 
LuU  T.  Atlantio  etc.  £.  B.  Co.,  (N.  M.)  16  L.  B.  A.  819. 
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[6iTn  No.  864.    Filed  March  30,  1905.] 
[80  Pac  333.] 

BEAUCHAMP  H.  SMITH,  Defendant  and  Plaintiff  in 
Error,  v.  WILLIAM  H.  STILWELL,  Plaintiff  and 
Defendant  in  Error. 

1.  Appeal  akd  Ebbob — ^Abstracts — ^Beiefs — TkiLXjRt  to  File — ^Dismis- 

8AL. — Failure  of  the  plaintiff  in  error  to  file  abstracts  and  briefs 
as  required  b^  the  rules  is  ground  for  dismissal  of  a  writ  of  error. 

2.  Same — ^Parties — ^Personal  Bepbesentatiyes. — ^Failure  to  make  the 

personal  representatives  of  the  defendant  (who  is  deceased)  in 
the  judgment  sought  to  be  reviewed  parties  t(^  the  suit  is  ground 
for  the  dismissal  of  the  writ. 

ERROR  to  the  District  Court  of  the  First  Judicial  District 
in  and  for  the  County  of  Pima.  George  R.  Davis,  Judge. 
Dismissed. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Conroy,  for  Plaintiff  in  Error. 

William  H.  Stilwell,  In  pro.  persona. 

SLOAN,  J. — The  motion  to  dismiss  the  writ  of  error  in  this 
case  upon  the  ground  of  the  failure  of  the  plaintiff  in  error 
to  file  abstracts  and  briefs  as  required  by  the  rules  of  this 
court,  and  upon  the  further  ground  of  the  failure  to  make 
the  personal  representatives  of  the  defendant  in  the  judgment 
sought  to  be  reviewed,  who  is  now  deceased,  parties  to  the  writ^ 
will  be  granted,  and  the  writ  of  error  is  dismissed. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 
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[Civil  No.  865.    Filed  March  30,  1905.] 
[80  Pac.  333.] 

BBAUCHAMP  H.  SMTH,  Defendant  and  Plaintiff  in 
Error,  v.  WILLIAM  H.  STILWELL,  Plaintiff  and 
Defendant  in  Error. 


1.  Appeal  and  Ekbob — ^Abatement  and  Revival — Personal  Action — 
Appeal  Must  Be  bt  Personal  Bepbesentatives. — ^While  in  real 
actions  an  heir  at  law  who  may  show  that  he  is  injured  bj  an 
erroneous  judgment  against  his  ancestor  may  prosecute  a  writ  of 
error,  in  ease  of  the  death  of  the  ancestor,  to  reverse  such  judgment, 
in  a  personal  action  a  writ  of  error  can  in  such  event  onlj  be 
brought  by  the  personal  representatives  of  the  deceased. 

EBBOB  to  the  District  Conrt  of  the  First  Judicial  District 
in  and  for  the  County  of  Pima.  George  B.  Davis,  Judge. 
Dismissed. 

The  facts  are  stated  in  the  opinion, 
J.  F.  Conroy,  for  Plaintiff  in  Error- 
William  H.  Stilwell,  in  pro.  persona. 

SLOAN,  J. — ^In  the  district  court  of  Pima  County,  the  de- 
fendant in  error,  William  H.  Stilwell,  obtained  a  personal 
judgment  against  one  S.  Morgan  Smith.  The  plaintiff  in 
error  is  seeking  to  review  this  judgment  on  a  writ  of  error 
sued  out  **  as  heir  at  law  of  S.  Morgan  Smith,  defendant  in 
the  above-entitled  cause,  on  behalf  of  himself  and  of  the  other 
heirs  at  law."  The  defendant  in  error  has  moved  to  dismiss 
the  writ  upon  the  ground,  among  others,  that  petitioner  in 
error  has  not  shown  himself,  in  the  petition,  in  such  privity 
with  the  judgment  as  to  entitle  him  to  prosecute  the  writ. 
While  in  real  actions  an  heir  at  law  who  may  show  that  he 
is  injured  by  an  erroneous  judgment  against  his  ancestor 
may  prosecute  a  writ  of  error,  in  case  of  the  death  of  the 
ancestor,  to  reverse  such  judgment  in  a  personal  action  a 
writ  of  error  can,  in  such  event,  only  be  brought  by  the  per- 
sonal representatives  of  the  deceased.  Oreene  v.  Waikins,  6 
Wheat.  260,  5  L.  Ed.  256 ;  Overseers  of  Poor  v.  Beedle,  1  Barb. 
Jl 
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For  the  reason  that  the  petition  in  error  does  not  show 
facts  entitling  the  petitioner  to  prosecute  the  writ,  the  motion 
to  dismiss  will  be  granted,  and  it  is  so  ordered. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 


[Civil  No.  866.    Filed  March  80,  1905.] 
[80  Pac.  357.] 

BEAUCHAMP  H.  SMITH,  Plaintiff  and  Plaintiff  in  Error, 
V.  THE  KING  OF  ARIZONA  MINING  AND  MILLING 
COMPANY  et  al.,  Defendants  and  Defendants  in  Error. 

1.  Ghanob  of  Venue — Afpucation  fob — NoncB — Bev.   Stats.   Ask. 

1901,  PAS.  1381,  GoNSTBUED. — An  application  for  a  change  of  veniie 
IB  properly  denied  where  the  party  applying  has  failed  to  give 
five  days'  notice  to  opposite  party,  as  required  by  paragraph  1381, 
MuprcL 

2.  Same — Same — ^Must  Be  Made  When — Rev.  Stats.  Asiz.  1901,  tit. 

17,  CHAP.  IX,  Gonstbued. — After  a  cauae  has  been  tried  and  is 
ready  for  argument,  an  application  for  a  change  of  venue  is  too  late. 

5.  TsiAii — Nonsuit — ^Voluntasy — Does  not  Affect  Defendant 's  Bight 
TO  Judgment  on  Cboss-Gomplaint — ^Bev.  Stats.  Asiz.  1901,  pas. 
1396,  Construed. — Paragraph  1396,  <upra,  providing  that  "at  any 
time  before  the  jury  have  retired  the  plaintiff  may  take  a  nonsuit, 
but  he  shall  not  thereby  prejudice  the  right  of  the  adverse  party  to 
be  heard  on  his  own  claim  for  affirmative  relief.  When  the  case 
is  tried  by  the  judge,  such  nonsuit  may  be  taken  at  any  time  before 
the  decision  is  announced,"  means  that,  whether  the  case  is  tried  to 
a  jury  or  by  the  judge,  the  taking  of  the  nonsuit  by  the  plaintiff 
shall  not  prevent  a  defendant  from  being  heard  and  obtaining  judg- 
ment upon  his  cross-complaint. 

4.  Ceoss-Complaint  —  Sufficiency  —  Waives  of  Defects.  —  Where  a 

cross-complaint  contains  sufficient  allegations  of  fact  to  support  the 
judgment,  and  there  was  no  fundamental  defect  therein,  all  others 
were  waived  by  plaintiff  in  error  by  withdrawing  his  demurrer, 
filing  an  answer  and  raising  an  issue  of  fact,  and  introducing 
evidence  in  support  thereof,  without  objecting  to  the  sufBcieney 
of  the  cross-complaint. 

5.  Judgment— Entered  in  Mat  Teem  as  of  Octobes  Tebm — ^Kasmlbss 

Ebbos. — ^Where  the  court  erroneously  treated  the  October  term  as 
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being  open  and  existing  simultaneously  with  the  May  term,  and 
entered  judgment  in  the  May  term  as  of  the  October  term,  the  error 
was  harmless,  plaintiff  in  error  not  being  thereby  denied  any  of 
his  rights. 

ERROR  to  the  District  Court  of  the  First  Judicial  District 
in  and  for  the  County  of  Pima.  George  R.  Davis,  Judge. 
AflSrmed. 

On  appeal  to  the  United  States  Supreme  Court 

The  facts  are  stated  in  the  opinion. 
J.  P.  Conroy,  for  Plaintiff  in  Error. 
B.  S.  Ives,  for  Defendants  in  Error. 

SLOAN,  J. — The  plaintiff  in  error  brought  suit  in  the  dis- 
trict court  of  Maricopa  County  against  the  King  of  Arizona 
Mining  and  Milling  Company,  Hiram  W.  Blaisdell,  Eugene  S. 
Ives,  Epes  Randolph,  John  H.  Morton,  and  S.  Morgan  Smith, 
to  reform  and  enforce  a  certain  contract  made  February  21, 
1899,  and  to  annul  as  fraudulent  a  certain  writing  dated  Au- 
gust 30,  1900,  executed  by  the  defendant  S.  Morgan  Smith 
in  favor  of  the  King  of  Arizona  Mining  and  Milling  Company. 
All  the  defendants  appeared  and  answered  to  the  complaint. 
In  the  answer  of  the  defendant  Blaisdell  appeared  a  pleading 
which  began  in  the  following  words:  "This  defendant,  for 
a  further  and  separate  answer  to  the  said  amended  complaint, 
and  by  way  of  cross-complaint  against  the  plaintiff  and  the 
defendant  S.  Morgan  Smith,  alleges  and  avers."  Then  fol- 
lowed certain  averments  to  the  effect  that  three  certain  prom- 
issory notes  had  been  executed  by  the  defendant  Blaisdell,  one 
drawn  to  the  order  of  Gregory  Perkins,  Jr.,  and  the  other  two 
drawn  to  the  order  of  the  defendant  S.  Morgan  Smith ;  that  at 
the  time  of  the  execution  of  the  agreement  of  August  30, 1900, 
referred  to  in  the  plaintiff's  complaint,  these  notes  were  in  the 
possession  and  under  the  control  of  said  defendant  S.  Morgan 
Smith,  and  that  under  and  by  virtue  of  said  agreement  said 
S.  Morgan  Smith  had  agreed  to  deliver  up  the  said  notes  to 
the  King  of  Arizona  Mining  and  Milling  Company  to  be  can- 
celed ;  that  said  agreement  was  made  for  a  valuable  considera- 
tion passing  to  Smith  from  Blaisdell,  and  was  made  for  the 
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benefit  of  Blaisdell;  that  the  plaintiff,  Beauehamp  H.  Smith, 
had  wrongfully  and  unlawfully  procured  possession  of  said 
notes  under  a  claim  of  ownership,  and  under  a  claim  that  the 
defendant  S.  Morgan  Smith  had  no  authority  to  agree  to  de- 
liver up  the  same  to  the  King  of  Arizona  Mining  and  Milling 
Company.  The  pleading  contained  the  prayer  that  the  said 
notes  be  declared  paid,  and  that  plaintiff  be  required  to  deliver 
up  the  same  for  cancellation.  The  defendant  the  King  of  Ari- 
zona Mining  and  Milling  Company  filed  a  similar  pleading. 
To  these  pleadings  the  plaintiff  in  the  action  filed  demurrers. 
These  demurrers  were  subsequently  withdrawn,  and  answers 
filed  denying  the  facts  therein  set  forth.  The  case  was  subse- 
quently, on  change  of  venue,  transferred  to  the  district  court 
of  Pima  County,  and  in  the  latter  court,  on  the  twenty-fifth 
day  of  March,  1903,  came  on  for  trial.  Upon  the  trial  evi- 
dence was  introduced  by  plaintiff  to  sustain  the  issues  raised 
by  him  in  his  complaint.  The  defendants  Blaisdell  and  the 
King  of  Arizona  Mining  and  Milling  Company  introduced 
evidence  to  sustain  their  claim  for  affirmative  relief  set  forth 
in  their  answers,  and,  after  they  had  rested,  the  plaintiff,  in 
rebuttal,  introduced  certain  evidence  and  rested  his  case.  Af- 
ter the  evidence  had  been  closed,  by  agreement  of  the  parties, 
the  case  was  continued  until  April  17,  1903,  for  ai^ument,  on 
which  day  the  attorney  for  plaintiff  appeared  and  suggested 
the  death  of  the  defendant  S.  Morgan  Smith,  and  upon  his  mo- 
tion the  court  ordered  that  further  proceedings  be  postponed 
until  Monday,  the  eighteenth  day  of  May,  1903.  On  the  Matter 
date,  by  order  of  the  court,  one  S.  W.  Purcell,  as  special  ad- 
ministrator of  the  estate  of  S.  Morgan  Smith,  was  substituted 
as  a  party  defendant  in  place  of  S.  Morgan  Smith,  deceased. 
On  the  same  day  the  plaintiff,  by  his  attorney,  filed  a  motion 
for  a  change  of  venue,  supported  by  an  affidavit  which  alleged 
that  he  could  not  have  a  fair  trial  because  ''of  the  bias  or 
prejudice  or  interest  of  said  judge."  The  motion  for  the 
change  of  venue  was  denied  by  the  court.  Thereupon  the 
plaintiff  moved  for  an  order  allowing  him  to  take  a  voluntary 
nonsuit  as  to  the  cause  of  action  set  up  in  the  complaint 
The  nonsuit  was  allowed  but  the  court  ordered  that  the  hear- 
ing proceed  upon  the  cause  of  action  stated  in  the  cross-com- 
plaint filed  by  the  defendants  the  King  of  Arizona  Mining 
and  Milling  Company  and  Hiram  W.  Blaisdell,  and  upon  the 
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latter  rendered  judgment  in  favor  of  said  defendants  and 
against  the  plaintiff.  The  judgment  contained  the  order  that 
it  be  entered  nunc  pro  tunc  as  of  the  third  day  of  April,  1903. 

It  is  contended  by  plaintiff  in  error  that  the  judgment  so 
rendered  was  void  for  want  of  jurisdiction, — 1.  Because  the 
affidavit  for  change  of  venue  disqualified  the  judge  of  the 
court  below  from  further  hearing  the  cause;  2.  Because  the 
court  lost  jurisdiction  to  enter  judgment  after  the  nonsuit  of 
plaintiff  had  been  entered  of  record ;  and  3.  Because  the  cross- 
complaint  of  the  defendant  Blaisdell  did  not  state  a  cause  of 
action. 

The  assignment  of  error  as  to  the  court's  ruling  denying 
the  change  of  venue  is  disposed  of  by  a  reference  to  the  record, 
which  does  not  disclose  that  the  notice  required  by  paragraph 
1381  of  the  Revised  Statutes  of  1901,  had  been  given  to  the 
defendants;  on  the  contrary,  it  would  appear  from  the  min- 
utes of  the  court  that  no  such  notice  had  been  given.  In  ad- 
dition to  that,  however,  we  think  the  application  came  too 
late;  the  cause  had  been  tried,  and  was  then  ready  for  argu- 
ment. To  construe  the  statute  as  entitling  a  party  to  a 
change  of  venue  at  once  upon  filing  his  affidavit  at  any  stage 
of  the  trial  or  proceeding  would  work  great  hardship  and 
injustice,  and  in  many  cases  would  operate  to  grant  parties 
the  right  to  a  new  trial  they  otherwise  would  not  be  entitled 
to  and  could  not  obtain.  It  frequently  happens  that  the  court, 
by  his  rulings  during  the  trial,  indicates  his  judgment.  In 
such  case  if  the  practice  were  allowed  of  permitting  the  filing 
of  affidavits  for  a  change  of  venue  during  the  progress  of 
the  trial,  the  temptation  thus  afforded  to  secure  a  new  trial 
and  possibly  a  more  favorable  ruling  by  another  judge  would 
be  great,  and  thus  a  new  and  dangerous  feature  would  be  in- 
troduced into  the  practice.  We  are  aware  that  the  supreme 
court  of  California,  in  the  case  of  Finn  v.  Spagnoli,  67  Cal.  330, 
7  Pac.  746,  has  ruled  that  it  is  the  duty  of  the  court  to  grant  a 
change  of  venue,  upon  proper  application,  pending  its  action 
on  a  motion  for  a  new  trial,  but  that  ruling  was  based  upon 
the  ground  that,  under  the  practice  in  California,  the  hearing 
and  disposition  of  a  motion  for  a  new  trial  is  a  trial  of  itself. 
It  further  appears  in  that  case  that  the  judge  before  whom 
the  motion  for  a  new  trial  was  pending  was  not  the  same  judge 
who  had  tried  and  decided  the  case.      It  does  not  appear, 
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therefore,  that  the  trial  court  in  the  case  at  bar  erred  in  de- 
nying the  change  of  venue. 

The  contention  of  the  plaintiff  in  error  that  the  court  could 
not  enter  judgment  on  the  cross-complaint  of  the  defendants 
after  his  nonsuit  had  been  entered  of  record  is  answered  by 
a  reference  to  paragraph  1396  of  the  Revised  Statutes  of 
1901,  which  reads:  **At  any  time  before  the  jury  have  re- 
tired the  plaintiff  may  take  a  nonsuit,  but  he  shall  not  thereby 
prejudice  the  right  of  the  adverse  party  to  be  heard  on  his 
own  claim  for  affirmative  relief.  When  the  case  is  tried  by 
the  judge,  such  nonsuit  may  be  taken  at  any  time  before  the 
decision  is  announced.''  We  construe  the  statute  to  mean 
that,  whether  the  case  is  tried  to  a  jury  or  by  the  judge,  the 
taking  of  the  nonsuit  by  the  plaintiff  shall  not  prevent  a  de- 
fendant from  being  heard  and  obtaining  judgment  upon  his 
cross-complaint. 

The  objection  made  by  the  plaintiff  in  error  to  the  cross- 
complaint,  upon  which  judgment  was  had,  comes  too  late. 
It  contains  sufficient  allegations  of  fact  to  support  the  judg- 
ment, and,  as  there  was  no  fundamental  defect  therein,  all 
others  were  waived  by  plaintiff  in  error  by  withdrawing  his 
demurrer,  filing  an  answer  and  raising  an  issue  of  fact,  and 
introducing  evidence  in  support  thereof  without  objecting  to 
the  sufficiency  of  the  cross-complaint.  Cohum  v.  Cattle  Co., 
138  U.  S.  221,  11  Sup.  Ct.  258,  34  L.  Ed.  876;  Kelsey  v. 
Hohhyy  16  Pet.  277,  10  L.  Ed.  961. 

It  is  argued,  although  not  assigned  as  error  in  the  brief, 
that  the  judgment,  having  been  rendered  on  the  eighteenth  day 
of  May,  1903,  as  of  the  October  term,  1902,  is  void  for  the 
reason  that,  under  the  statute,  the  May  term,  1903,  began  on 
that  day.  The  minutes  of  the  court  recite  that  the  judgment 
was  entered  "on  the  18th  day  of  May,  1903,  the  same  being 
one  of  the  regular  juridical  days  of  October,  A.  D.  1902,  term 
of  said  court."  The  minutes  show  that  on  that  day  the 
plaintiff  in  error  was  represented  by  counsel,  and  the  defend- 
ants in  error  were  represented  by  counsel ;  that  the  arguments 
in  the  case  were  heard,  and  the  judgment  rendered  on  that 
day  in  open  court.  The  minutes  of  the  court  reciting  that  the 
day  upon  which  the  case  was  decided  was  of  the  October 
term  of  the  court  cannot  affect  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action  or  over  the  parties  to 
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the  action.  It  appears  that  the  court  was  lawfully  in  session 
on  that  day,  and,  while  doubtless  the  court  was  in  error  in 
treating  the  October  term  as  being  open  and  existing  simul- 
taneously with  the  May  term  of  the  court,  the  error  was 
harmless  so  far  as  the  plaintiff  in  error  was  concerned,  as  it 
does  not  appear  that  he  was  denied  by  the  trial  court  any  of 
his  rights  by  the  assumption  that  the  case  was  heard  and  de- 
termined at  the  October  term  rather  than  during  the  May 
term.  It  was  suggested  by  counsel  for  plaintiff  in  error, 
during  the  argument,  that  the  recital  in  the  minutes  that  the 
case  was  decided  at  the  October  term  operated  to  defeat  his 
right  of  appeal,  and  thereby  he  was  compelled  to  bring  his 
writ  of  error.  The  record,  however,  does  not  sustain  counsel 
in  this,  for  it  appears  that  after  the  rendition  of  the  judg- 
ment he  filed  his  motion  for  a  new  trial,  which  was  heard  on 
the  twenty-ninth  day  of  May,  1903,  and  overruled  on  that 
day,  and  that  counsel  for  plaintiff  then  and  there  gave  notice 
of  appeal  to  the  supreme  court.  "Whether  the  October  term 
be  regarded  as  still  open  on  the  twenty-ninth  day  of  May, 
when  notice  of  appeal  was  granted,  or  whether  said  notice  be 
regarded  as  of  the  May  term  of  the  court,  the  plaintiff  had 
full  opportunity,  under  the  statutes,  to  perfect  his  appeal,  so 
far  as  the  record  discloses. 

No  error  appears  in  the  record  which  calls  for  a  reversal 
of  the  judgment,  and  the  judgment  is  therefore  affirmed. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 
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[CivU  No.  867.    Filed  March  30,  1905.] 
[80  Pae.  334.] 

HERMAN  D.  KEPPLBR  et  al.,  Plaintiflfs  and  AppcUanta, 
V.  PAUL  BECKER,  Defendant  and  Appellee. 

1.  Mines  and  Minin<3 — ^Apflication  fob  Patent — Advebsb  Suit — €k>M- 

PLAINT — SuinciENCY — ^Ebv.  Stats.  U.  S.,  seo.  2326,  (U.  S.  Comp. 
Stats.  1901,  p.  1430,)  and  Bey.  Stats.  Abiz.  1901,  pab.4105,  Con- 
STBUED. — A  suit  brought  under  the  provisioiiB  of  section  2326,  supra, 
authorizing  the  filing  of  an  adverse  claim  to  an  application  for  patent 
to  a  mining  claim,  and  providing  that  an  action  may  be  brought  in 
support  of  such  adverse  claim,  is  neither  an  action  at  law  nor, 
strictly  speaking,  one  in  equity;  its  form  may  be  either  at  law, 
to  recover  the  possession,  or  in  the  nature  of  a  suit  to  quiet  title; 
but  in  either  case  the  plaintiff  must  allege  the  facts  which  will 
entitle  him  to  the  possession  of  the  ground  in  controversy  against 
the  government  as  well  as  against  his  adversary.  Therefore,  where 
a  complaint  merely  alleged  in  general  terms  that  the  plaintiffs  were 
the  owners  and  entitled  to  the  possession  of  a  mining  claim,  but 
did  not  allege  the  facts  entitling  them  to  possession  of  the  claim 
under  the  mineral  laws  of  the  United  States,  or  that  the  ground 
in  controversy  was  mineral  subject  to  location,  it  is  insufScient  as 
an  action  at  law,  in  that  it  fails  to  show  title  as  against  the  govern- 
ment as  well  as  the  adversary,  and  as  a  suit  to  quiet  title,  in  that 
it  failed  to  set  forth  the  nature  and  extent  of  the  estate  claimed  by 
plaintiffs  as  required  by  paragraph  4105,  iupra. 

2.  Same — Advebse  Suit  —  Limitations — ^Amended  Ck>MPLAiNT  —  Does 

NOT  Bblate  Back — Bev.  Stats.  U.  S.,  sec.  2326,  (U.  S.  Comp. 
Stats.  1901,  p.  1430,)  Ck)NSTBUED. — ^Where  the  original  complaint 
filed  in  an  adverse  suit  stated  no  cause  of  action,  and  an  amended 
complaint  was  filed  more  than  thirty  days  after  the  filing  of  the 
adverse  claim  in  the  land-ofBce,  the  amended  complaint  did  not 
relate  back  to  the  time  of  filing  the  original  complaint,  and  was 
barred  by  section  2326,  mpra,  which  provides  that  the  action  to 
support  the  adverse  claim  must  be  conunenced  within  thirty  days 
from  the  filing  of  such  claim. 

3.  Limitations — Computation  of  Time — Filing  Defective  Complaint 

Amendments — ^Do  not  Belate  Back. — ^Where  the  original  com- 
plaint states  no  cause  of  action,  it  will  not  arrest  the  running  of 
the  statute  of  limitations,  and  an  amendment  made  after  the  bar 
of  the  statute  is  complete  must  be  treated  as  filed  at  the  time  the 
amendment  is  made. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Fletcher  M.  Doan,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFariand,  for  Appellants. 

The  court  erred  in  sustaining  the  demurrer  to  the  amended 
complaint  and  dismissing  the  action. 

In  the  complaint  and  amended  complaint  the  parties  are 
the  same;  the  same  right  is  sought  to  be  obtained;  the  same 
wrong  is  complained  of;  the  object  to  be  accomplished  is  the 
same;  and  the  property  in  dispute  is  the  same. 

In  suits  of  this  kind  no  form  of  action  is  provided  for  by 
the  statute.  '*An  action  at  law,  or  a  suit  in  equity  would  lie, 
as  either  might  be  appropriate  under  the  particular  circum- 
stances." Perego  v.  Dodge,  163  U.  S.  160,  16  Sup.  Ct.  971, 
41  L.  Ed.  113. 

The  character  of  the  suit  depends  upon  the  practice  in  the 
state  in  which  the  suit  is  brought.  A  complaint  sufScient  in 
form  to  support  an  action  to  quiet  title  would  be  a  good 
complaint  in  an  action  where  a  party  was  trying  to  establish 
his  adverse  claim.  Mares  v.  Dillon,  30  Mont.  117,  75  Pac. 
963 ;  Providence  0.  M,  Co.  v.  Burke,  6  Ariz.  323,  57  Pac.  641 ; 
Jordan  v.  Duke,  6  Ariz.  55,  53  Pac.  197;  Jordcm  v.  Schuer- 
man,  6  Ariz.  79,  53  Pac.  579;  Deeney  v.  Mineral  Creek  M. 
Co.,  11  N.  Mex.  279,  67  Pac.  724. 

An  amended  complaint  which  does  not  state  a  new  cause  of 
action  or  bring  in  new  parties,  relates  back  to  the  filing  of 
the  original  complaint,  and  the  statute  of  limitations  ceases  to 
run  at  the  date  of  the  filing  of  the  original  complaint.  Union 
Pacific  By.  Co.  v.  WyUr,  158  U.  S.  285,  15  Sup.  Ct.  877,  39 
L.  Ed.  987 ;  Motes  v.  Gila  Valley  etc.  By.  Co.,  8  Ariz.  50,  68 
Pac.  532;  lAnk  v.  Jarvis,  (Cal.)  33  Pac.  206;  Jones  v.  Oeorge, 
66  Tex.  149,  42  Am.  Rep.  689;  Woody  v.  Hinds,  30  Mont. 
189,  76  Pac.  1;  Deeney  v.  Mineral  Creek  M.  Co.,  supra; 
Bishop  V.  Baisley,  28  Or.  119,  41  Pac.  936. 

Herring  &.  Sorrin,  for  Appellee. 

The  requirement  of  section  2326  of  the  Revised  Statutes  of 
the  United  States,  that  proceedings  must  be  commenced  within 
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thirty  days,  has  been  termed  '*a  short  statute  of  limitations," 
but  this  provision  is  a  special  statutory  limitation  qualifying; 
the  particular  right  created  by  this  statute.  The  right  to 
bring  suit  at  all  in  support  of  an  adverse  claim  is  conferred 
by  this  section,  and  this  right  is  conditioned  upon  the  com- 
mencement of  the  suit  within  thirty  days  after  the  filing  of 
the  adverse  claim  in  the  proper  United  States  land  ofl&ce. 

This  limitation  is  a  condition  qualifying  the  right  of  action, 
and  not  a  mere  limitation  of  the  remedy.  Theroux  v.  Northern 
Pacific  R,  R.  Co.,  64  Fed.  84,  12  C.  C.  A.  52. 

It  is  only  in  cases  involving  the  pure  statutes  of  limitations 
— the  ordinary  statutes  of  limitations — ^that  the  rule  invoked 
by  appellants,  that  an  amended  pleading  relates  back  to  the 
filing  of  the  original,  so  as  to  prevent  the  running  of  the 
statute  of  limitations,  is  ever  upheld. 

This  action  brought  by  an  adverse  claimant  under  section 
2326,  to  defeat  the  application  for  a  patent  for  a  mining 
claim,  is  brought  under  a  special  law,  and  is  maintainable 
solely  by  its  authority.  Of  the  limitation  now  under  con- 
sideration, it  may  be  said:  ''The  limitation  of  time  is  so 
incorporated  with  the  remedy  given  as  to  make  it  an  integral 
part  of  it  and  the  condition  precedent  to  the  maintenance 
of  the  action  at  all. ' '  Hill  v.  Supervisors,  119  N.  Y.  344,  23 
N.  E.  921. 

For  further  authorities  recognizing  and  emphasizing  the 
distinction  between  ordinary  statutes  of  limitations  and  those 
statutes  wherein  the  period  allowed  for  the  enforcement  of 
a  right  is  a  constituent  part  of  the  right,  and  a  condition 
qualifying  it,  see  The  Harrishurg,  119  U.  S.  199,  7  Sup.  Ct. 
140,  30  L.  Ed.  358 ;  Savings  and  Trust  Co.  v.  Bear  Valley  Irr. 
Co.,  89  Fed.  32;  Pittsburg  etc.  Ry.  Co.  v.  Sine,  25  Ohio  St. 
629 ;  Bartlett  v.  Manor,  146  Ind.  621,  45  N.  E.  1060 ;  Lambert 
V.  Ensign  Mfg.  Co.,  42  W.  Va.  813,  26  S.  E.  431 ;  Oeorge  v. 
C,  M:  and  St.  P.  R.  Co.,  51  Wis.  603,  8  N.  W.  374 ;  Boyd  v. 
Clark,  8  Fed.  849 ;  Paulk  v.  Jasper  Land  Co.,  116  Ala.  178,  22 
South.  495;  Ross  v.  Kansas  City  S.  R.  Co.,  34  Tex.  Civ.  App. 
586,  79  S.  W.  626 ;  Ooodwin  v.  Cunningham,  54  Neb.  11,  74 
N.  W.  315;  Negabauer  v.  Oreat  Northern  Ry.  Co.,  92  Minn. 
184,  104  Am.  St.  Rep.  674,  99  N.  W.  620 ;  Brunswick  Terminal 
Co.  V.  National  Bank  of  Baltimore,  99  Fed.  635,  40  C.  C.  A. 
22 ;  Walsh  V.  Mayer,  111  U.  S.  31,  28  L.  Ed.  338,  4  Sup.  Ct. 
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260;  Taylor  v.  Cranlerry  Iron  etc.  Co.,  94  N.  C.  525;  Pritchard 
V.  Norton,  106  U.  S.  124,  1  Sup.  Ct.  102,  27  L.  Ed.  104;  Bonte 
V.  Taylor,  24  Ohio  St.  628;  Parmelee  v.  Savannah  etc.  By., 
78  Ga.  239,  2  S.  E.  686 ;  Deboth  v.  iJicA  HUl  Coal  Min.  Co., 
141  Mo.  497,  42  S.  W.  1081;  Foster  v.  8t.  Luke's  Hospital, 
191  lU.  94,  60  N.  E.  803 ;  Foley  v.  Suburban  By.  Co.,  98  111. 
App.  108. 

It  is  of  interest,  however,  in  view  of  plaintiff's  theory  of  the 
case,  to  note  that  many  courts  which  recognize  the  rule  appli- 
cable to  ordinary  statutes  of  limitation,  that  a  new  cause  of 
action  set  up  by  way  of  amendment  cannot  relate  back  to  the 
filing  of  the  original  pleading  so  as  to  arrest  the  running  of 
the  statute,  consistently  hold  that,  where  the  original  com- 
plaint states  no  cause  of  action,  an  amended  complaint  which 
states  a  good  cause  of  action  necessarily  states  a  new  cause 
of  action  within  the  rule  just  stated,  and  therefore  cannot 
relate  back  to  the  filing  of  the  original  so  as  to  arrest  the 
running  of  the  statute.  Eylenfeldt  v.  lUinois  Steel  Co.,  165 
111.  185,  46  N.  E.  266 ;  Missouri  K.  and  T.  By.  Co.  v.  Bagley, 
65  Kan.  188,  69  Pac.  189,  3  L.  R.  A.  (N.  S.)  259;  Doyle  v. 
City  of  Sycamore,  193  111.  501,  61  N.  E.  1117;  Bricken  v. 
Cross,  163  Mo.  449,  64  S.  W.  99;  Lasater  v.  Fant,  (Tex.  Civ. 
App.)  43  S.  W.  321. 

Statutes  such  as  that  here  under  consideration  must  be 
strictly  construed.  Sea  Orove  Bldg.  and  Loan  Assn.  v.  Stock- 
ton, 148  Pa.  St.  146,  23  Atl.  1063. 

SLOAN,  J. — The  appellee  filed  in  the  United  States  land- 
office  at  Tucson  an  application  for  a  patent  to  the  Last  Chance 
mine,  situate  in  the  Copper  Mountain  mining  district,  Graham 
County,  Arizona.  On  the  thirteenth  day  of  January,  1904, 
the  appellants  filed  their  adverse  claim  in  the  land-office,  based 
upon  a  mining  location  known  as  the  **La  Fortuna,'*  cover- 
ing the  same  land  described  and  embraced  within  the  bound- 
aries of  the  said  Last  Chance  claim.  On  the  nineteenth  day 
of  February,  1904,  the  appellants  brought  an  action  in  the 
district  court  of  Graham  County  in  support  of  said  adverse 
claim.  The  complaint  filed  by  them  in  this  action  contained, 
in  substance,  these  allegations:  That  the  plaintiffs  were  citi- 
zens of  the  United  States,  and  residents  of  the  territory  of 
Arizona;  that  they  were  the  owners  and  entitled  to  the  pos- 
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session  of  the  La  Fortuna  mining  claim;  that  the  defendant^ 
Becker,  had  applied  for  a  patent  to  the  Last  Chance  mining 
claim,  and  had  caused  notice  of  application  thereof  to  be 
published;  that  within  the  period  of  said  publication  plain- 
tiffs had  filed  an  adverse  claim  with  the  register  and  receiver 
of  the  United  States  land-ofSce  at  Tucson,  claiming  the  land 
embraced  within  the  boundaries  of  said  Last  Chance  claim  as 
being  the  same  land  included  within  the  boundaries  of  the  La 
Fortuna  mining  claim ;  that  the  action  was  brought  in  support 
of  said  adverse  claim,  and  to  determine  the  rights  of  the 
parties  to  the  ground  covered  by  their  said  mining  claim. 
They  further  alleged  that  the  defendant  made  claim  adverse 
to  their  rights  in  and  to  the  land  in  dispute  by  virtue  of  the 
La  Fortuna  mining  claim.  Their  prayer  was  **for  the  estab- 
lishment of  their  rights,  titles,  and  possession"  in  and  to  the 
lands  in  dispute,  and  that  the  defendant  be  estopped  from 
having  or  claiming  any  right  or  title  to  the  same  adverse  to 
the  plaintiffs.  The  defendant  appeared  and  demurred  to  the 
complaint  upon  the  ground  that  the  facts  pleaded  did  not 
constitute  a  cause  of  action.  The  demurrer  was  sustained  to 
the  complaint  by  the  trial  court,  and  leave  granted  to  amend. 
Subsequently,  but  after  the  expiration  of  thirty  days  from 
the  date  of  the  filing  of  the  adverse  claim  in  the  land-office, 
the  plaintiffs  filed  an  amended  complaint.  The  defendant 
demurred  .to  the  amended  complaint  upon  the  ground  that  it 
appeared  upon  the  face  thereof  that  the  plaintiffs'  cause  of 
action  was  barred  by  the  statute  of  limitations,  in  that  the 
original  complaint  failed  to  st^te  a  cause  of  action,  and  the 
amended  complaint  was  not  filed  until  more  than  thirty  days 
after  the  filing  in  the  land-office  of  the  adverse  claim,  and  not 
within  the  time  limited  by  section  2326  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stats.  1901,  p.  1430). 
The  court  sustaiued  the  demurrer  and  dismissed  the  action. 
From  the  judgment  of  dismissal,  plaintiffs  below  have  brought 
this  appeal. 

This  court  has  held  in  Providence  Gold  Mining  Co.  v.  Burke, 
6  Ariz.  323,  57  Pac.  643,  that  a  suit  brought  under  the  pro- 
visions of  section  2326  of  the  Revised  Statutes  of  the  United 
States,  is  neither  an  action  at  law  nor,  strictly  speaking,  one 
in  equity;  that  it  is  a  statutory  proceeding  having  for  its 
object  the  guidance  of  the  land  officers  of  the  government  in 
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determining  the  question  which,  if  either,  of  the  contesting 
parties,  is  entitled  to  the  patent  of  the  United  States.  The 
form  of  the  action  may  be  either  at  law  to  recover  possession, 
or  one  in  the  nature  of  a  suit  to  quiet  title,  but  in  either  case 
the  plaintiff  must  allege  the  facts  which  will  entitle  him  to 
the  possession  of  the  ground  in  controversy  against  the  govern- 
ment as  well  as  against  his  adversary.  In  Allyn  v.  Schultz,  5 
Ariz.  152,  48  Pac.  960,  it  was  held  by  this  court  that  **the  party 
filing  the  contest  should  allege  and  prove  every  step  necessary 
to  establish  his  right  to  his  mining  claim  that  would  be  required 
in  the  land-oflSce  for  a  patent,  with  the  exception  of  the 
advertisement,  and  the  certificate  of  the  surveyor-general  as 
to  the  amount  of  work  required  before  patent  could  be  ob- 
tained." The  supreme  court  of  the  United  States,  in  GwUlim 
V.  Donnellan,  115  U.  S.  45,  5  Sup.  Ct.  1110,  29  L.  Ed.  348, 
held  that  in  an  adverse  suit  the  plaintiff,  in  order  to  recover, 
must  show  that  he  is  an  owner  of  a  valid  and  subsisting  loca- 
tion of  the  land  in  dispute,  superior  in  right  to  that  of  the 
defendants,  and  that  he  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  his  adversary. 
In  the  case  of  Allyn  v.  Schultz,  supra,  it  was  held  that  a 
complaint  which  failed  to  allege  the  citizenship  of  the  plaintiff 
was  bad  on  demurrer.  In  this  case  the  complaint  alleged,  in 
general  terms,  that  the  plaintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  La  Fortuna  claim,  but  did  not  allege 
the  facts  entitling  them  to  the  possession  of  the  claim  under 
the  mineral  laws  of  the  United  States,  nor  did  they  allege  that 
the  ground  in  controversy  was  mineral  land  subject  to  location. 
The  complaint,  if  the  action  had  been  one  to  quiet  title,  and 
not  an  adverse  suit,  was  bad,  in  that  it  failed  to  set  forth  the 
nature  and  extent  of  the  estate  claimed  by  plaintiffs.  Rev. 
Stats.  Ariz.  1901,  par.  4105.  The  complaint  was  therefore 
subject  to  general  demurrer  for  the  reason  that  it  failed  to 
set  forth  facts  sufficient  to  show  that  the  plaintiffs  had  the 
right  of  possession  to  the  ground  in  controversy,  based  upon  a 
valid  location  under  the  mineral  laws  of  the  United  States  and 
of  the  territory,  and  were  thus  entitled  to  claim  patent  thereto. 
The  amended  complaint  having  been  filed  more  than  thirty 
days  after  the  adverse  claim  was  brought  in  the  land-office,  it 
remains  to  be  determined  whether  such  amended  complaint 
related  back  to  the  time  of  the  filing  of  the  original  complaint. 
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so  as  to  prevent  the  running  of  tl^e  statute  of  limitations.  It 
is  a  rule  of  general  application  that,  where  the  original  com- 
plaint states  no  cause  of  action,  it  will  not  arrest  the  running 
of  the  statute  of  limitations,  and  an  amendment  made  after 
the  bar  of  the  statute  is  complete  must  be  treated  as  filed  at 
the  time  the  amendment  is  made.  Railroad  Co.  v.  Campbell, 
170  111.  163,  49  N.  B.  314;  Lasater  v.  Fant,  (Tex.  Civ.  App.) 
43  S.  W.  321 ;  M.,  K.  aiid  T.  Ry.  Co.  v.  Bagley,  65  Kan.  188, 
3  L.  R.  A.  (N.  S.)  259,  69  Pac.  189.  Counsel  for  appellants 
reply  upon  the  .case  of  Woody  v.  Hinds,  30  Mont.  189,  76 
Pac.  1,  as  authority  to  the  contrary.  It  is  evident  from  a 
reading  of  that  case  that  the  supreme  court  of  Montana  hold 
to  the  view  that  a  plaintiff  in  an  adverse  suit  is  not  required 
to  set  forth  the  facts  entitling  him  to  the  possession  x>f  the 
ground  in  controversy,  and  to  a  patent  based  thereon.  Nor 
does  the  defect  in  the  original  complaint,  which  was  held 
bad  upon  demurrer,  appear  in  the  opinion,  and  it  cannot, 
therefore,  be  determined  therefrom  whether  the  amended  com- 
plaint for  the  first  time  stated  a  cause  of  action.  The  views  of 
this  court  as  to  the  nature  of  an  adverse  suit  differ  so  widely 
from  that  of  the  supreme  court  of  Montana  as  to  render  the 
case  of  Woody  v.  Hinds  of  little  weight  as  authority  upon 
this  question,  even  if  the  precise  point  we  are  here  considering 
was  decided  in  that  case. 

We  hold  that  the  action  of  the  trial  court  in  sustaining  the 
general  demurrer  to  the  amended  complaint  upon  the  ground 
that  it  for  the  first  time  in  the  history  of  the  proceeding  set 
forth  a  cause  of  action,  and,  having  been  filed  after  the  expirar 
tion  of  thirty  days  from  the  filing  of  the  adverse  in  the  land- 
office,  was  barred  by  the  statute,  was  correct,  and  the  judgment 
will  therefore  be  affirmed. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 
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[avil  No.  883.    Filed  March  30,  1905.] 
[80  Pac  367.] 

TOBB   LACEY,   Plaintiff   and   Appellant,   v.    JAMES   V. 
PARKS  et  al.,  Defendants  and  Appellees. 

1.  Animals — Newly  Branded  Cattle — Sequestration — ^Must  Appear 

IN  Record  or  Proceedings — Laws  Ariz.  1903,  p.  34,  No.  26,  sec.  5, 
Construed. — Section  5,  supra,  provides  that  "Anj  inspector  or 
eivil  officer  shall  have  power  to,  and  may,  seize  and  sequester  all 
unmarked  or  unbranded  calves  or  yearlings,  and  all  animals 
freshly  marked  or  branded,  or  any  live-stock  the  ownership  of 
which  IB  questioned,  unless  such  animals  are  identified  by  proof." 
Before  a  seizure  thereunder  is  warranted,  there  must  be  some  claim 
of  ownership  by  a  third  person,  or  the  officer  himself  must  be  able 
to  question  the  ownership  because  of  facts  and  circumstances 
brought  to  his  knowledge  from  which  it  might  reasonably  be 
inferred  that  the  possessor  was  not  the  lawful  owner  of  the  stock, 
and,  as  the  fact  that  the  ownership  of  the  animals  is  questioned 
is  the  statutory  warrant  for  the  seizure,  it  must  appear  in  the 
record. 

2.  Same — Same — Same — Citation — Address —  Notice  —  Sufficiency — 

IiAWs.  Ariz.  1903,  p.  34,  Act  No.  26,  secs.  5,  7,  Construed. — Under 
section  5,  tupra,  providing  for  the  sequestration  of  certain  animals, 
and  section  7,  supra,  providing  that  the  officer  making  such  seizure 
must  report  the  fact  to  a  judge  of  the 'district  court  or  justice  of 
the  peace,  who  shall  cause  to  be  issued  a  citation  addressed  ''To  all 
whom  it  may  concern,"  stating  the  fact  of  the  seizure,  a  descrip- 
tion of  the  property  seized,  and  appointing  a  day  upon  which  any 
one  claiming  the  animals  should  show  cause  why  the  property  should 
not  be  forfeited  to  the  territory  and  sold,  and  further  providing 
that  the  "citation  shall  be  addressed  to  the  sheriff  or  any  constable 
of  the  county  in  which  the  property  was  seized,  who  shall  cause 
certified  copies  of  the  same  to  be  posted  in  three  places  in  said 
county  for  a  period  of  ten  days  before  the  day  mentioned  in  said 
citation,"  where  a  citation  was  not  addressed  to  the  sheriff  or 
any  constable,  and  no  notices  were  posted,  and  only  nine  days' 
notice  was  given,  the  proceedings  were  void. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Fletcher  M.  Doan,  Judge.    Reversed. 

rx  Ariz.— 16 
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The  facts  are  stated  in  the  opinion. 

L.  Kearney,  for  Appellant. 

No  appearance  for  Appellee. 

SLOAN,  J. — The  facts  shown  by  the  record  are  these :  The 
appellant  is  a  farmer  and  a  cattle-raiser,  residing  at  Duncan, 
in  Graham  County.  On  August  10, 1903,  he  had  in  his  pasture 
a  number  of  calves  branded  with  his  recorded  brand,  to  wit, 
''7  N  L"  on  the  left  side;  on  that  day  the  appellee  W.  B. 
Spaw,  the  stock  inspector  of  that  district,  came  to  his  residence 
and  took  from  his  pasture  and  drove  away  thirteen  head  of 
said  calves.  The  inspector,  in  thus  seizing  the  cattle,  acted 
under  the  authority  of  section  5,  act  No.  26  (p.  34),  Laws  of 
1903.  This  section  reads  as  follows:  **Any  inspector  or  civil 
officer  shall  have  power  to,  and  may  seize  and  sequester  aU 
unmarked  or  unbranded  calves  or  yearlings,  and  all  animals 
freshly  marked  or  branded,  or  any  live-stock  the  ownership 
of  which  is  questioned,  unless  such  animals  are  identified  by 
proof."  Spaw,  as  such  inspector,  upon  seizing  the  calves, 
reported  the  fact  to  George  Carleton,  the  justice  of  the  peace 
of  the  precinct  wherein  the  seizure  was  made.  Thereupon  the 
said  justice  of  the  peace  entered  an  order  upon  his  official 
docket  as  follows:  "In  the  justice  court  of  precinct  No.  2, 
county  of  Graham,  territory  of  Arizona.  Territory  of  Arizona 
vs.  Tobe  Lacey,  defendant.  August  17th,  1903,  now  comes 
W.  B.  Spaw,  and,  being  sworn,  deposes  and  says  that  he  is 
inspector  of  district  No.  29  for  the  liVe-stock  sanitary  board 
of  Arizona;  that  he  has  seized  and  sequestered  the  following 
described  cattle,  to  wit,  13  head  of  calves  branded  7  N  L  on 
left  side,  and  that  a  citation  be  issued,  To  aU  whom  it  may 
concern,  etc.,  commanding  said  defendant  to  appear  before 
me  on  the  27th  day  of  August,  1903,  at  10  o'clock  a.  m.,  in 
said  precinct  No.  2,  county  of  Graham,  territory  of  Arizona, 
and  show  why  the  said  property  should  not  be  forfeited  to 
the  territory  aforesaid.  Citation  issued."  In  accordance  with 
this  order,  a  notice,  addressed  *  *  To  all  whom  it  may  concern, ' ' 
and  signed  by  said  justice  of  the  peace,  was  posted  in  three 
public  places  of  the  county.  It  further  appears  that  on  the 
twenty-seventh  day  of  August,  1903,  the  justice  of  the  peace 
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heard  testimony,  including  that  of  the  appellant,  and,  after 
hearing  the  evidence,  gave  judgment  to  the  effect  that  one  of 
the  calves  seized  was  the  property  of  the  defendant,  and  that 
the  remaining  twelve  head  should  be  sold  by  the  inspector  to 
the  highest  bidder  at  ten  o'clock  on  the  thirty-first  day  of 
August,  1903.  Under  this  order  of  the  justice  of  the  peace 
the  inspector  posted  a  notice  of  said  sale  in  three  public  places 
in  the  county,  which  contained  the  information  that  the  in- 
spector would  at  ten  o'clock  on  Monday,  August  31,  1903,  sell 
at  auction  to  the  highest  bidder  **  twelve  head  of  calves, 
branded  '7  N  L,'  "  and  that  said  sale  would  be  pursuant  to  a 
judgment  of  condemnation  rendered  August  27,  1903,  by  said 
justice  court.  The  notice  was  signed  by  W.  E.  Spaw,  inspector 
as  aforesaid.  Upon  the  day  and  hour  mentioned  in  the  notice 
the  inspector  sold  the  calves  described  in  the  notice  to  the 
appellee  James  V.  Parks.  Thereafter  the  appellant,  Lacey, 
brought  suit  in  replevin  in  the  district  court  of  Qraham 
County  .to  recover  the  calves,  making  the  inspector,  Spaw,  and 
James  V.  Parks,  the  purchaser  at  the  sale,  parties  defendant. 
The  defendants  by  their  answer  justified  the  possession  of  the 
calves  by  Parks  under  and  by  virtue  of  the  aforesaid  pro- 
ceedings. Upon  the  trial  the  facts  above  set  forth  appeared 
in  evidence.  The  plaintiff  objected  to  the  introduction  of  the 
proceedings  in  the  justice  court,  offered  in  evidence  by  the 
defendants,  for  two  reasons:  1.  Because  the  statute  authoriz- 
ing the  seizing  and  sequestration  of  animals  by  the  stock  in- 
spector is  unconstitutional  and  void;  and  2.  Because  it  ap- 
pears by  the  record  of  the  proceedings  in  the  justice  court  and 
by  the  notices  of  sale  that  the  ofllcer  had  no  jurisdiction  to 
make  the  sale,  for  the  reason  that  the  statute  was  not  com- 
plied with  in  the  matter  of  the  citation  issued  by  the  justice 
of  the  peace.  The  court  overruled  the  objections,  and  gave 
judgment  for  the  defendants.  From  this  judgment,  and  from 
the  order  overruling  his  motion  for  a  new  trial,  appellant  has 
brought  this  appeal. 

The  question  of  the  constitutionality  of  the  act  under 
which  the  seizure  of  the  calves  was  made  by  the  officer,  and 
the  possession  of  the  defendants,  is  sought  to  be  justified, 
is  one  of  some  importance  to  the  stock  interests  of  the  terri- 
tory. We  have  not  been  favored  by  any  briefs  on  behalf  of 
the  appellees  in  this  case.     Inasmuch  as  we  do  not  find  it 
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necessary  to  the  decision  of  the  case  to  pronounce  on  the  con- 
stitutionality of  the  act,  we  leave  the  question  open  to  be 
passed  upon  when  we  may  be  aided  in  reaching  a  right 
conclusion  by  some  brief  or  argument  in  its  defense. 

The  act  in  question  authorizes  the  seizure  and  sequestra- 
tion of  animals  when  the  ownership  of  these  **is  questioned.*' 
Assuming,  for  the  purposes  of  this  case,  that  such  a  vague, 
indefinite,  and  uncertain  declaration  of  the  statute  is  to  be 
enforced,  some  reasonable  construction  must  be  put  upon  the 
phrase,  **the  ownership  of  which  is  questioned."  It  should, 
at  least,  be  construed  as  meaning  that,  before  a  seizure  of 
animals  in  the  actual  possession  of  another  is  warranted,  some 
claim  of  ownership  by  some  third  person  shall  be  made,  or 
the  officer  himself  must  be  able  to  question  the  ownership 
because  of  facts  and  circumstances  brought  to  his  knowledge 
from  which  it  might  reasonably  be  inferred  that  the  possessor 
was  not  the  lawful  owner  of  the  stock.  Upon  any  view  of 
the  constitutionality  of  the  act,  a  seizure  of  cattle  in  the 
possession  of  one  claiming  ownership  cannot  be  justified  by 
an  officer  unless  the  ownership  of  such  animal  be  questioned 
in  some  reasonable  way,  and,  as  the  fact  that  the  ownership  of 
the  animals  is  questioned  is  the  statutory  warrant  for  the 
seizure,  this  should  be  made  to  appear  in  the  record  of  the 
proceedings;  in  this  case  no  such  fact  appears  in  the  record. 
Then,  again,  section  7  of  the  act  provides  that  an  officer 
making  such  seizure  must  report  the  fact  to  a  judge  of  the 
district  court  or  justice  of  the  peace,  who  shall  cause  to  be 
issued  a  citation  addressed  **To  all  whom  it  may  concern," 
which  must  give  the  fact  of  the  seizure,  a  description  of  the 
property  seized,  and  appoint  a  day  upon  which  any  one  claim- 
ing the  animals  should  show  cause  why  the  property  should 
not  be  forfeited  to  the  territory  and  sold.  The  section  fur- 
ther provides  that  the  ''citation  shall  be  addressed  to  the 
sheriff  or  any  constable  of  the  county  in  which  the  property 
was  seized,  who  shall  cause  certified  copies  of  the  same  to  be 
posted  in  three  public  places  in  said  county  for  a  period  of 
ten  days  before  the  day  mentioned  in  said  citation."  The 
section  further  provides  that,  upon  proof  of  the  posting  of 
said  citation,  the  judge  or  justice  shall  proceed  to  take  proof 
concerning  the  ownership,  and,  in  case  he  shall  decide  that 
the  property  should  be  condemned,  he  shall  order  the  prop- 
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erty  to  be  sold  by  the  inspector  at  public  auction  to  the  high- 
est bidder.  It  is  a  general  rule  applicable  to  all  proceedings 
of  this  character,  which  provide  for  the  summary  disposi- 
tion of  property,  that  the  statutes  must  be  strictly  followed, 
and  a  material  departure  from  the  procedure  authorized 
Will  render  the  subsequent  proceedings  void.  In  this  case 
the  citation  does  not  seem  to  have  been  addressed  to  the 
sheriff  of  the  county  or  the  constable  of  the  precinct  in  which 
the  property  was  seized.  Nor  does  it  appear  that  the  notices 
were  posted  by  the  sheriff  or  by  the  constable.  Then,  again, 
only  a  nine-day  notice  was  given  in  the  citation,  the  hearing 
having  been  held  on  the  ninth  day  after  the  issuance  of  the 
citation.  There  were  therefore  material  departures  from  the 
provisions  of  the  statute  in  the  matter  of  the  issuance  of  the 
citation,  posting  of  same,  and  the  time  of  the  hearing  under 
the  citation.  It  follows,  therefore,  that  the  sale  of  the  calves 
by  the  inspector  to  the  appellee  Parks  was  without  jurisdic- 
tion, and  the  objections  to  the  introduction  of  the  notice  and 
order  of  sale  should  have  been  sustained. 

The  judgment  will  be  reversed,  and  remanded  with  instruc- 
tions to  the  district  court  to  enter  judgment  for  the  plaintiff. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 


[Civa  No.  886.    Filed  March  30,  1905.] 
[80  Pac.  400.] 

THE  MEYER^CLARKE-ROWE  MINES  COMPANY,  a 
Corporation,  Plaintiff  and  Appellant,  v.  ALBERT 
STEINFELD,  Defendant  and  Appellee. 

1.  Mines  and  Mining — Locations — ^Boundaries  —  Decree  —  Inconsis- 

tent WITH  Findings. — A  decree  placing  the  northwest  corner  of  a 
patented  mining  claim  only  ^ve  hundred  and  fifty-five  feet  from 
the  southwest  corner  is  not  sustained  by  the  findings  of  the  court 
making  the  claim  a  rectangular  parallelogram  with  the  opposite 
end-line  six  hundred  feet  long. 

2.  Boundaries — Surveys — Monuments — Courses  and  Distances. — In 

ascertaining  boundaries,  where  monuments  are  definitelj*  established, 
these  control  courses  and  distances.  Where  these  are  not  definitely 
established  and  identified,  then  courses  and  distances  must  be  fol- 
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lowed,  unless  thej  be  irreconeilable,  in  which  ease  oounes  prevail 
orer  distanees. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  R.  Davis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

William  M.  Lovell,  for  Appellant. 

The  principle  to  be  extracted  from  the  cases  is  this:  ''That 
the  lines  actually  intended  by  the  parties,  if  they  can  be 
ascertained,  are  to  control.  The  rules  adopted  in  the  con- 
struction of.  boundaries  are  those  which  will  best  enable  the 
court  to  ascertain  the  intention  of  the  parties.  Thus,  pref- 
erence is  given  monuments,  because  they  are  least  liable  to 
mistake,  and  the  degree  of  importance  given  to  natural  or 
artificial  monuments,  courses,  and  distances,  is  just  in  pro- 
portion to  the  liability  of  parties  to  err  in  reference  to  them. 
But  they  do  not  occupy  an  inflexible  position  in  regard  to 
each  other.  To  hold  otherwise  would  be  to  give  greater  im- 
portance to  the  rule  itself  than  to  the  reason  of  the  rule. 
It  may  sometimes  happen  in  case  of  a  clear  mistake  an  infe- 
rior means  of  location  will  control  a  higher  one.^'  Ferris 
V.  Coover,  10  Cal.  628.  See,  also,  Davis  v.  Rainsfard,  17 
Mass.  207 ;  Moore  v.  Reilly,  68  Tex.  668,  5  S.  W.  618 ;  Straup 
V.  McClosky,  (Pa.)  10  Atl.  421;  Miller  v.  Beeler,  25  111.  147; 
Com  V.  McCrary,  48  N.  C.  496;  Pemam  v.  Wead,  6  Mass. 
132;  Bayers  v.  City  of  Lyons,  10  Iowa,  255;  Quinn  v.  Hart, 
43  Pa,  St.  341. 

Selim  M.  Franklin,  for  Appellee. 

"The  boundaries  of  land,  as  marked  out  by  definite  monu- 
ments, will  control  courses  and  distances  called  for."  Me- 
Ewen  V.  Bulkley,  65  U.  S.  242,  16  L.  Ed.  672 ;  Higueras  v. 
United  States,  72  U.  S.  827,  18  L.  Ed.  469 ;  Bartlett  L.  and  L. 
Co.  V.  Saunders,  103  U.  S.  316,  26  L.  Ed.  542. 

'*  Where  there  is  a  conflict  between  field-notes  and  the  orig- 
inal monuments,  the  field-notes  must  yield  to  the  monu- 
ments." McClintock  v.  Rogers,  11  111.  279;  Ogilvie  v. 
Copeland,  145  111.  98,  33  N.  E.  1085;  Robinson  v.  Laurer, 
27  Or.  315,  40  Pac.  1012. 


March,  1905.]    The  Meyer  etc.  Mines  Co.  v,  Steinpeld.    247 

''Monuments  control  over  field-notes  and  map."  Baur  v. 
Oottmanhausen,  65  111.  499. 

''The  original  monuments  established  during  a  government 
survey  control  courses  and  distances."  8  Century  Digest, 
p.  415. 

SLOAN,  J. — ^The  appellant  is  the  owner  of  «  patented 
mining  claim  situate  in  Pima  mining  district,  county  of 
Pima,  known  as  the  "Patterson."  The  appellee  is  the 
owner  of  an  adjoining  mining  claim  known  as  the  "Iron 
Mountain  Lode  Mining  Claim."  In  1902  appellee  began 
proceedings  to  obtain  patent  to  the  last-mentioned  claim, 
and  caused  a  survey  of  the  same  to  be  made,  which  included 
a  strip  of  land  claimed  by  the  appellant  to  be  included 
within  the  boundaries  of  the  Patterson.  This  suit  was 
brought  by  appellant,  under  the  provisions  of  section  2324  of 
the  Revised  Statutes  of  the  United  States  (U.  S.  Comp.  Stats. 
1901,  p.  1426),  to  establish  its  ownership  and  right  of  posses- 
sion to  the  ground  in  dispute.  The  Patterson  was  surveyed  for 
patent  in  1882,  and  a  patent  issued  thereto  in  1884.  The 
description  of  the  land  is  set  forth  in  the  patent  as  follows : — 

"Beginning  at  the  southwest  comer  of  the  claim,  a  pine 
post  2x4  inches  in  size  in  mound  of  stones,  marked  'P.  No. 
II, '  the  same  being  the  southeast  comer  of  lot  No.  43,  made 
for  the  claim  of  the  Santa  Rita  Land  and  Mining  Company 
upon  the  San  Xavier  lode;  thence  north  eighty-one  degrees 
east,  fifteen  hundred  (1,500)  feet  to  the  southeast  corner 
of  the  claim,  a  pine  post  2x4  inches  in  size,  in  mound  of 
stones  marked  'P.  No.  Ill*;  thence  north  nine  (9)  degrees 
west,  three  hundred  feet  to  a  pine  post  2x4  inches  in  size  in 
mound  of  stones,  marked  'P.  No.  IV,'  from  which  shaft  No. 
3  bears  south  eighty-one  (81)  degrees  west  at  the  distance 
of  one  hundred  feet;  six  hundred  feet  to  northeast  comer 
of  claim,  a  pine  post  2x4  inches  in  size  in  mound  of  stones, 
marked  'P.  No.  V;  thence  south  eighty-one  (81)  degrees 
west,  fifteen  hundred  (1,500)  feet  to  the  northwest  comer 
of  the  claim,  a  pine  post  2x4  inches  in  size  in  mound  of 
stones,  marked  'P.  No.  VI';  thence  south  nine  (9)  degrees 
-east  three  hundred  feet  to  initial  monument,  a  pine  post  2x4 
inches  in  size  in  mound  of  stones,  marked  *P.  No.  I,'  from 
which  United  States  mineral  monument  No.  2  bears  south 
«cventy-seven    (77)    degrees,  fifty-two  minutes  west,  at  the 
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distance  of  thirty-eight  hundred  and  ninety-two  (3,892) 
feet;  six  hundred  (600)  feet  to  the  place  of  beginning,  con- 
taining twenty  and  sixty-six  hundredths  (20.66)  acres  of 
land,  more  or  less,  and  embracing  fifteen  hundred  (1,500) 
linear  feet  easterly  from  the  initial  monument  on  said  Pat- 
terson lode,  as  ...  in  the  following  plat:" 
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The  issue  made  by  the  pleadings  was  as  to  the  exact  loca- 
tion of  the  north  boundary  line  of  the  Patterson.  The  trial 
court  found  that  the  position  of  the  initial  monument  of 
the  Patterson,  which,  by  the  calls  of  the  patent,  was  the 
west  end  center  monument,  was  established  by  the  proof  and 
remained  at  the  point  where  originally  located;  that  the 
southwest  comer  was  likewise  established  by  the  proof  to 
be  at  the  point  where  originally  located,  and  to  bear  from 
the  initial  monument  south,  nine  degrees  east,  a  distance 
of  two  hundred  and  eighty-nine  feet;  that  the  southeast 
corner  monument  remained  as  originally  located,  and  bore 
from  the  southwest  comer,  approximately,  the  course  north, 
eighty-one  degrees  east,  fifteen  hundred  feet;  that  the  east 
end  center  monument  remained  on  the  ground  as  originally 
located  three  hundred  feet  north,  nine  degrees  west,  from 
the  southeast  comer.  The  original  northeast  comer  of  the 
Patterson  was  found  by  the  court  to  be  north,  nine  degrees 
west,  from  the  east  end  center  monument,  and  at  a  distance 
of  three  hundred  feet  therefrom.  The  court  further  found 
that  the  original  monument  marking  the  northwest  comer 
of  the  Patterson  could  not  be  found,  and  was  not  established 
by  the  proof;  that,  running  from  the  northeast  comer, 
fifteen  hundred  feet  south,  eighty-one  degrees  west — ^being 
the  course  called  for  in  the  patent — ^the  northwest  comer 
of  the  Patterson  was  fixed  at  a  point  bearing  north,  nine 
degrees  west,  from  the  initial  monument,  and  at  a  distance 
of  266.4  feet  therefrom. 
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The  rule  adopted  by  the  court  in  ascertaining  the  north- 
west comer  of  the  Patterson,  and  hence  its  north  side  line, 
was  theoretically  the  true  one.  In  ascertaining  boundaries, 
where  monuments  are  definitely  established,  these  control 
courses  and  distances.  McEwen  v.  Bulkley,  24  How.  242, 
16  L.  Ed.  672;  Higueras  v.  United  States,  5  Wall.  827,  18 
L.  Ed.  469 ;  Bartlett  v.  Saunders,  103  U.  S.  316,  26  L.  Ed. 
546.  Where  these  are  not  definitely  established  and  identi- 
fied, then  courses  and  distances  must  be  followed,  unless  they 
be  irreconcilable,  in  which  case  courses  prevail  over  dis- 
tances. Morse  v.  Rogers,  118  Mass.  573.  It  will  be  noted  that 
by  the  calls  in  the  patent  the  Patterson,  as  surveyed,  was  a 
rectangular  parallelogram.  The  effect  of  the  findings  is  to 
make  the  end  lines  of  the  Patterson  parallel,  but  the  east  end 
line  six  hundred  feet,  and  the  west  end  line  555.6  feet,  in 
length.  The  course  of  the  south  side  line  is  found  to  be  ap- 
proximately north,  eighty-one  degrees  east,  and  the  length 
is  found  to  be  fifteen  hundred  feet,  as  called  for  in  the  patent. 
The  course  of  the  north  side  line  adopted  by  the  court,  fol- 
lowing the  description  of  the  patent,  was  south  eighty-one  de- 
grees west,  and  is  therefore  at  right  angles  with  the  east  end 
line,  and  is  also  at  right  angles  with  the  west  end  line.  The 
south  side  line  being  of  the  same  length  as  the  north  side 
line,  as  projected  by  the  court,  must  likewise  be  at  right 
angles  with  the  end  lines.  The  findings  of  the  court  there- 
fore make  the  claim  a  rectangular  parallelogram.  But  this 
is  contradictory  and  irreconcilable  with  the  location  of  the 
northwest  corner  at  the  distance  of  266.4  feet  from  the  initial 
monument,  and  irreconcilable  with  the  conclusion  of  the  court 
fixing  the  north  side  line  of  the  Patterson  as  identical  with 
the  south  side  line  of  the  Iron  Mountain  claim.  It  is  appar- 
ent, therefore,  that  the  decree  of  the  court  excluding  the 
ground  in  controversy  from  the  Patterson,  and  including  it 
within  the  boundaries  of  the  Iron  Mountain,  claim,  is  not 
sustained  by  the  findings. 

The  conclusion  we  have  reached  and  expressed  renders  it 
unnecessary  to  consider  various  assignments  of  error  made  by 
the  appellant. 

For  the  reason  given,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 
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[Civil  No.  888.    Filed  March  30,  1905.] 
[80  Pae.  325.] 

ALBERT  STEINFELD,  Plaintiff  and  Appellant,  v.  M.  M. 
MONTIJO,  Defendant  and  Appellee. 

1.  Judgment — ^Default — ^Filino  Statement  of  Evidence — ^Nor  Juitis- 

DiGTioNAL  Requisite  —  Bev.  Stats.  Aeiz.  1901,  pab.  1435,  1443, 
Gonstkued. — ^Under  paragraph  1435,  supra,  providing  that  a  state- 
ment of  the  evidence  shall  be  filed  as  part  of  the  record  of  the 
ease,  where  service  has  been  made  by  publication  and  no  answer 
filed,  and  paragraph  1443,  supra,  enumerating  the  papers  which 
constitute  the  judgment-roll  in  eases  of  judgment  bj  default,  but 
not  including  such  statement  of  evidence,  a  failure  to  file  such 
statement  would  be  an  irregularity  sufficient  to  reverse  the  judgment 
in  a  direct  proceeding  properly  brought,  but  is  not  a  jurisdictional 
defect  rendering  the  judgment  void. 

2.  Same  —  Judgment-Roll  —  Rev.  Stats.  Asiz.  1901,  pab.  1443,  Gon- 

STBTTED. — The  statute,  supra,  incorporates  the  common-law  practice 
of  including  in  the  judgment-roll  only  such  parts  of  the  record  as 

are  needed  to  support  a  valid  judgment. 

• 

3.  Same — Settino  Aside — ^Ibbegulabities. — ^A  mere  irregularity  in  the 

entry  of  a  judgment,  not  jurisdictional,  will  not  afford  a  basis 
for  a  court  of  equity  to  grant  relief  by  declaring  the  judgment  void. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pimai. 
George  R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Charles  Blenman,  and  S.  L.  Kingan,  for  Appellant. 

Paragraph  1435  of  the  Revised  Statutes  of  Arizona,  pro- 
viding that  **  Where  service  of  process  has  been  made  by 
publication,  and  no  answer  has  been  filed  within  the  time 
prescribed  by  law,  judgment  shall  be  rendered  as  in  other 
cases;  but  in  every  such  case  a  statement  of  the  evidence, 
approved  and  signed  by  the  judge,  shall  be  filed  with  the 
papers  of  the  cause,  as  a  part  of  the  record  thereof,"  was 
taken  from  Texas.    Texas  Stats.  1889,  art.  1345. 

Construing  this  statute  in  1857,  Wheeler,  J.,  said:  */But 
the  omission  of  the  court  to  make  out  a  statement  of  facts 
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is  fatal  to  the  judgment.  That  is  a  positive  requirement  of 
the  statute,  which  cannot  be  dispensed  with."  Pierpant  v. 
Pierpont,  19  Tex.  228.  To  the  same  effect,  see  Thomas  v. 
Jones,  41  Tex.  265;  Byrnes  v.  Sampson,  74  Tex.  84,  11  S. 
W.  1073. 

''It  is  well  settled  that  a  court  has  no  power  to  vacate  or 
set  aside,  on  motion,  a  judgment  not  void  upon  its  face, 
unless  the  motion  is  made  within  a  reasonable  time ;  and  it  is 
definitely  determined  that  such  time  will  not  extend  beyond 
the  limit  fixed  by  section  473  [Arizona  paragraph  1480]  of 
the  Code  of  Civil  Procedure,  which  in  no  case  exceeds  one 
year.  It  is  also  settled  law  that  a  judgment  is  not  void  upon 
its  face  unless  its  invalidity  is  apparent  from  an  inspection  of 
the  judgment-roll.  It  is  hardly  necessaiy  to  cite  authorities 
to  sustain  these  propositions.  See  People  v.  Temple,  103 
Cal.  447,  37  Pac.  414;  Canadian  etc.  Mortgage  cmd  Trust  Co. 
y.  Clarita,  140  Cal.  672,  74  Pac.  301,  and  cases  there  cited. 
The  effect  of  these  well-settled  rules  is  that  unless  the  inva- 
lidity of  a  judgment  is  apparent  from  an  inspection  of  the 
judgment-roU,  the  court  rendering  it  has  no  power,  in  the 
absence  of  application  made  within  the  time  specified  in 
section  473  of  the  Code  of  Civil  Procedure  to  make  any 
order  vacating  or  setting  aside  such  judgment,  and  the  sole 
remedy  of  the  aggrieved  party,  who  may  not  in  fact  have 
been  served,  is  to  be  found  in  a  new  action  on  the  equity 
side  of  the  court.  See  Eichhoff  v.  Eichhoff,  107  Cal.  42,  40 
Pac.  24,  48  Am.  St.  Rep.  110 ;  People  v.  Davis,  143  Cal.  673, 
77  Pac.  651. 

The  appellant  in  this  action  has  brought  precisely  such 
suit. 

A.  Orfila,  for  Appellee. 

SLOAN,  J. — The  complaint  in  this  action,  filed  May  16, 
1904,  alleges  that  in  December,  1901,  in  an  action  in  the 
district  court  for  Pima  County,  wherein  one  Miguel  Hidalgo 
was  plaintiff,  and  Anna  E.  Lord  and  others  Were  defendants, 
a  decree  was  entered,  upon  the  default  in  appearing  and 
answering  of  such  defendants,  quieting  the  title  to  certain 
property  in  Hidalgo ;  that  the  service  of  the  complaint  in  such 
action  was  by  publication,  but  that  no  statement  of  the  evi- 
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dence  heard  on  the  trial  was  approved  and  signed  by  the 
judge,  or  filed  as  a  part  of  the  record  in  the  case.  The  com- 
plaint in  this  action  alleges  the  ownership  of  the  property  in 
Steinfeld,  by  conveyances  to  him  from  Anna  E.  Lord,  whom 
it  claimed  was  the  owner  in  fee,  and  a  claim  to  such  prop- 
erty by  the  defendant,  Montijo,  by  attempted  conveyance  to 
him  from  Hidalgo,  and  prays  that  the  judgment  rendered 
in  the  former  action  be  declared  void.  The  court  below 
sustained  a  demurrer  to  the  complaint,  and  entered  judgment 
for  the  defendant,  and  its  action  in  that  respect  is  now  before 
us  for  review  upon  the  appeal  of  the  plaintiff. 

The  demurrer  presents  the  question  whether  the  judgment 
rendered  in  the  case  of  Hidalgo  against  Lord  was  void  by 
reason  of  the  omission  from  the  record  in  the  case  of  a  state- 
ment of  the  evidence  required  by  section  1435  of  the  Revised 
Statutes  of  1901.  This  section  reads:  ** Where  service  of 
process  has  been  made  by  publication,  and  no  answer  has 
been  filed  within  the  time  prescribed  by  law,  judgment  shall 
be  rendered  as  in  other  cases;  but  in  every  such  case  a  state- 
ment of  the  evidence,  approved  and  signed  by  the  judge,  shall 
be  filed  with  the  papers  of  the  cause,  as  a  part  of  the  record 
thereof."  The  purpose  of  the  statute  is  to  enable  a  defend- 
ant who  is  served  by  publication,  and  who  frequently  has  no 
knowledge  of  the  litigation  until  after  judgment  is  rendered, 
to  ascertain,  when  apprised  of  such  judgment,  upon  what 
basis  and  upon  what  evidence  the  ex  parte  judgment  of  the 
court  w^as  rendered  against  him,  and  whether  such  evidence 
sustains  the  judgment.  It  is  a  particularly  wise  and  salu- 
tary law  in  its  application  to  divorce  proceedings  and  actions 
affecting  the  title  to  real  property.  The  statute  was  probably 
taken  from  Texas,  which  has  had  similar  enactments  from  its 
earliest  history  as  a  state.  These  statutes  have  varied  some- 
what in  their  phraseology,  but,  in  the  main,  have  been  of 
similar  import  to  section  1435.  The  supreme  court  of  Texas 
and  the  court  of  appeals,  beginning  with  the  case  of  McFad- 
den  V.  Lockhart,  7  Tex.  573,  have  uniformly  held  that  a  fail- 
ure to  comply  with  the  statutory  requirement  with  respect  to 
the  filing  of  a  statement  of  the  evidence  is  reversible  error. 
We  are  unable  to  find,  however,  any  case  in  the  Texas  Re- 
ports in  which  the  filing  of  the  statement  of  the  evidence  is 
held  to  be  a  jurisdictional  requisite  to  the  validity  of  the  judg- 
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ment.  The  Texas  cases  cited  by  counsel  for  appellant  were 
cases  in  which  the  judgments  were  reviewed  and  reversed  on 
writs  of  error.  The  court  of  appeals  in  the  case  of  Buse  v. 
Bartlett,  1  Tex.  Civ.  App.  335,  21  S.  W.  52,  has  decided 
that  a  failure  to  file  the  statement  of  the  evidence  does  not 
render  the  judgment  void;  that  the  purpose  of  the  statute  is 
to  give  a  non-resident  defendant  served  by  publication  the 
benefit  of  a  review  of  the  judgment  in  a  direct  proceeding. 
This  is  the  construction  we  put  upon  section  1435.  Our  view 
of  the  statute  is  strengthened  by  a  reference  to  section  1443, 
Bev.  Stats.  1901,  which  provides  that  in  cases  of  judgment 
by  default  the  judgment-roll  shall  consist  of  the  summons, 
the  return  of  service,  the  complaint,  the  default,  and  a  copy 
of  the  judgment.  At  common  law  the  judgment-roll  was  made 
up  of  all  the  papers  in  the  case  necessary  to  support  the 
judgment,  and  every  jurisdictional  requisite  to  a  valid  judg- 
ment was  required  to  be  evidenced  by  some  paper  incor- 
porated as  a  part  thereof.  The  essential  feature  of  this  com- 
mon-law practice  of  embracing  only  such  parts  of  the  record 
as  are  needed  to  support  a  valid  judgment  has  been  incor- 
porated into  our  statutes.  If  it  was  intended  that  the  state- 
ment of  the  evidence  required  by  section  1435  should  be  a 
jurisdictional  requisite  to  the  entry  of  a  valid  judgment,  it 
seems  to  us  certain  that  it  would  have  been  enumerated  in 
section  1443  as  among  the  papers  constituting  the  judgment- 
roll.  If  the  absence  of  the  statement  does  not  render  the 
judgment  void,  but  is  a  mere  irregularity,  sufficient  to  reverse 
the  judgment  in  a  direct  proceeding  properly  brought,  it 
follows  that  the  complaint  did  not  present  a  case  for  the 
vacation  of  the  judgment  entered  in  the  case  of  Hidalgo 
against  Lord.  Under  the  statutes,  the  defendant  in  that 
case  had  one  year  after  the  rendition  of  judgment  to  apply 
for  a  new  trial.  Rev.  Stats.  1901,  sec.  1480.  Had  this 
been  refused,  the  ruling  of  the  court  might  have  been  re- 
viewed by  appeal  or  writ  of  error.  The  complaint  discloses 
that  more  than  two  years  elapsed  after  the  entry  of  judgment 
in  Hidalgo  against  Lord  before  the  institution  of  this  action. 
No  ground  for  equitable  relief  appears  in  the  complaint.  No 
reason  for  the  vacation  of  the  said  judgment  is  given,  except 
the  absence  from  the  record  of  the  statement  of  the  evidence. 
It  is  well  settled  that  a  mere  irregularity  in  the  entry  of  a 
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judgment,  not  jurisdictional,  will  not  afford  a  basis  for  the 
granting  by  a  court  of  equity  of  the  relief  sought  in  this 
case.    Freeman  on  Judgments,  sec.  97. 

The  judgment  of  the  court  below  sustaining  the  demurrer 
and  dismissing  the  complaint  is  affirmed. 

KENT,  C.  J.,  and  DOAN,  ^.,  concur. 


[CSvil  No.  890.    Filed  March  30,  1905.] 
[80  P&e.  323.] 

M.  J.  BROWN,  Defendant  and  Appellant,  v.  P.  W.  BRAUN, 
and  L.  N.  BRUNSWIG,  Copartners,  doing  business  un- 
der the  firm  name  and  style  of  F.  W.  Braun  &  Co., 
Plaintiffs  and  Appellees. 

1.  Jurisdiction — Justices  or  the  Peace — Amount  in  Gontbovbbst — 

Interest — ^Eev.  Stats.  U.  S.,  sec  1927,  Construed— Bbv.  Stats. 
Ariz.  1901,  par.  2047,  Partially  Invalid. — Paragraph  2047,  supra, 
attempting  to  confer  jurisdiction  upon  justices  in  civil  actions  in 
which  the  amount  involved,  "exclusive  of  interest  and  costs,  does 
not  exceed  three  hundred  dollars,"  is  invalid,  to  the  extent  that  it 
attempts  to  exclude  interest  from  the  amount  determining  jurisdic- 
tion, being  in  violation  of  section  1927,  supra,  providing  that  "Jus- 
tices of  the  peace  in  the  territories  of  Colorado  and  Arizona  shall 
not  have  jurisdiction  of  anj  matter  in  controversy  where  the  debt 
or  sum  claimed  exceeds  three  hundred  dollars." 

2.  Same  —  Same  —  Same  —  Same  —  Same — Remittitur. — ^Under  section 

1927,  supra,  limiting  the  jurisdiction  of  justices  of  the  peace  to 
controversies  wherein  the  debt  or  sum  claimed  does  not  exceed 
three  hundred  dollars,  the  plaintiff  may  at  the  time  of  filing  his 
suit,  limit  his  demand  where  the  debt  exceeds  three  hundred  dollars 
to  that  amount  bj  expressly  remitting  the  excess  in  his  complaint. 

8.  Same  —  Same  —  Same  —  Same  —  Same  —  Same. — ^If  the  claim  sued 
upon  in  justice  court  is  for  more  than  three  hundred  dollars,  the 
plaintiff  cannot  remit  after  suit  filed  so  as  to  bring  his  demand 
within  the  jurisdictional  limit. 

4.  Same — Same — Appeal — Jurisdiction  of  District  Court. — The  juris- 
diction of  the  district  court  in  a  case  appealed  from  a  justice 
court  is  limited  by  the  jurisdiction  of  the  lower  court. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 

Fletcher  M.  Doan,  Judge.    Reversed. 

• 

The  facts  are  stated  in  the  opinion. 
G.  H.  Neale,  for  Appellant 
W.  P.  ICller,  Jr.,  for  Appellees. 

SLOAN,  J. — The  appellees  brought  suit  in  the  justice 
court,  precinct  No.  2,  Cochise  County,  to  recover  upon  a 
promissory  note  dated  August  15,  1896,  due  six  months  after 
date,  in  the  sum  of  $253.58,  bearing  interest  at  the  rate  of 
ten  per  cent  per  annum,  compounded.  The  demand  was  for 
the  principal  and  interest  due  on  the  note  and  an  attorney's 
fee  specified  in  the  note  to  be  paid  in  case  suit  was  brought 
thereon.  The  defendant  appeared,  and  moved  to  dismiss  the 
complaint  for  want  of  jurisdiction  in  the  justice  court,  in 
that  the  debt  or  sum  claimed  exceeded  three  hundred  dollars. 
The  justice  court  granted  the  motion  and  dismissed  the  suit. 
The  appellees  thereupon  appealed  to  the  district  court.  The 
appellees  filed  an  amended  complaint  in  the  latter  court, 
which  contained,  practically,  the  same  averments  as  the  orig- 
inal complaint,  and  the  same  demand.  The  appellant  moved 
to  dismiss  the  case  in  the  district  court  on  the  ground  that 
the  justice  had  no  jurisdiction  in  the  case.  This  motion  was 
denied.  A  trial  was  had,  and  upon  the  appellees'  offer  to 
remit  and  credit  the  sum  of  $237.67,  part  of  the  interest  due 
on  the  note,  and  the  attorney's  fee,  the  court  rendered  judg- 
ment for  the  appellees  in  the  sum  of  two  hundred  and  ninety- 
nine  dollars  and  costs.  The  court  found,  among  other  things, 
"that  no  opportunity  was  offered  the  plaintiffs  in  said  justice 
court  to  be  heard  upon  the  question  of  the  jurisdiction  of  the 
said  court,  and  that  the  plaintiffs  had  no  opportunity  in  said 
justice  court  to  remit  and  credit  any  part  of  the  sum  claimed 
by  them  in  this  action  to  be  due  from  the  defendant."  From 
this  judgment  the  appellant  has  brought  his  appeal. 

Two  questions  are  presented:  1.  Whether  the  amount  in- 
volved in  the  action  was  in  excess  of  the  jurisdiction  of  the 
justice  of  the  peace ;  2.  If  in  excess  of  the  jurisdiction  of  the 
justice  of  the  peace,  could  the  plaintiff  in  the  action  remit 
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any  excess  of  the  amount  due  over  three  hundred  dollars,  so 
as  to  confer  jurisdiction  upon  the  district  court  to  enter  judg- 
ment for  that  amount?  Section  1927  of  the  Revised  Statutes 
of  the  United  States  reads:  ** Justices  of  the  peace  in  thte 
territories  of  Colorado  and  Arizona  shall  not  have  jurisdicr 
tion  of  any  matter  in  controversy  where  the  debt  or  sum 
claimed  exceeds  $300."  Under  this  provision  of  the  Organic 
Act  it  is  clear  that  **the  debt  or  sum  claimed"  includes  inter- 
est as  well  as  principal,  where  interest  is  allowed  and  sought 
to  be  recovered  in  the  action.  Section  2047  of  the  Revised 
Statutes  of  Arizona  of  1901  attempts  to  confer  jurisdiction 
upon  justices  in  civil  actions  in  which  the  amount  involved, 
**  exclusive  of  interest  and  costs,  does  not  exceed  $300."  To 
the  extent  that  the  statute  attempts  to  exclude  interest  from 
the  amount  determining  jurisdiction  it  is  in  violation  of  that 
part  of  the  Organic  Act  above  quoted.  Quayle  v.  Glenn 
(Idaho),  57  Pac.  308.  The  sum  claimed  in  the  justice  court 
in  this  case  clearly  exceeded  three  hundred  dollars,  and  was 
therefore  not  a  matter  in  controversy  in  which  the  justice 
court  had  jurisdiction. 

We  have  no  doubt  but  that  a  plaintiff  in  the  justice  court 
may,  at  the  time  of  bringing  his  suit,  limit  his  demand,  where 
the  debt  exceeds  three  hundred  dollars,  to  that  amount,  by 
expressly  remitting  the  excess  in  his  complaint.  We  do  not 
think,  however,  that  he  may  do  this  after  the  suit  has  been 
instituted,  or  after  an  appeal  has  been  taken  to  the  district 
court.  Jurisdiction  depends  upon  the  demand  which  the 
plaintiff  makes  in  the  justice  court  at  the  time  suit  is  brought. 
It  is  not  the  amount  of  the  judgment,  but  the  sum  sued  for, 
that  determines  the  jurisdiction;  for,  if  the  demand  exceeds 
three  hundred  dollars,  the  court  does  not  acquire  jurisdiction 
of  the  subject-matter,  and  has  no  power,  therefore,  to  enter 
any  valid  order  in  the  case,  except  to  dismiss  the  action.  The 
court  would  have  no  power  to  permit  a  remittitur,  for  in  doing 
so  it  would  assume  a  jurisdiction  which  it  did  not  possess,  to 
the  same  extent  and  as  fully  as  if  it  assumed  to  enter  judg- 
ment for  an  amount  within  the  jurisdiction  of  the  justice 
court.  The  district  court,  in  so  far  as  the  justice  court  is 
concerned,  is  an  appellate  court,  and  does  not  have  original 
jurisdiction  in  any  action  brought  originally  in  the  justice 
court  and  appealed.    In  determining,  therefore,  the  jurisdic- 
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tion  of  the  district  court  over  the  subject-matter  of  the  action, 
we  look  exclusively  to  the  jurisdiction  of  the  justice  court. 
Under  our  view  of  the  Organic  Act,  that  the  remittitur,  to  be 
effective  in  conferring  jurisdiction,  must  be  made  at  the  time 
of  the  institution  of  the  suit,  and  not  afterwards,  the  recital 
in  the  findings  that  the  appellees  had  no  opportunity  in  the 
justice  court  to  remit  any  part  of  the  sum  claimed  by  them 
becomes  immaterial. 

We  think  the  district  court  erred  in  entering  judgment  in 
this  case,  and  the  case  will  be  remanded,  with  instructions 
to  the  district  court  to  dismiss  the  action. 

KENT,  C.  J-,  and  DAVIS,  J.,  concur. 


[Giyn  No.  896.    Filed  Mareh  30,  1905.] 
[80  Fae.  336.] 

MARTIN  COSTELLO,  Defendant  and  Appellant,  v.  B.  F. 
OBAHAM  et  al.,  Plaintiffs  and  Appellees. 

1.  Acknowledgment — Validity— Laws  Abb.  1903,  p.  56,  No.  37,  CJoh- 

STBUED. — ^Where  a  power  of  attorney  was  executed  in  Massacha- 
setts  in  1902,  and  the  form  of  acknowledgment  was  sufficient  under 
the  laws  of  that  state,  the  defect  in  form  under  our  statutes  became 
cored  by  the  provisions  of  the  act,  tupra, 

2.  Same — ^Samb — Chapter  120  op  the  Publio  Statutes  op  Massachu- 

setts OP  1882,  GHAPTEB  253  (p.  243)  OP  the  Statutes  op  Massa- 

OHUSETTS  OP  1894,  AND  THE  BeVISED  LaWS  OP  MASSACHUSETTS    (P. 

1225)  Ck)NSTBX7ED. — ^Whcre  the  form  of  acknowledgment  used  was 
sanctioned  by  chapter  120,  gupra,  and  in  1894  the  legislature 
adopted  another  form,  but  provided  that  "either  the  form  of 
acknowledgment  now  in  use  in  this  state  or  the  following  may  be 
used,"  chapter  253,  supra,  and  the  Bevised  Laws  of  Massachusetts 
(p.  1225,  supra)  provided  that  ''any  conveyance  or  other  written 
instrument  might  be  acknowledged  in  any  form  and  manner  there- 
tofore lawfully  used,"  such  form  is  proper. 

8.  Evidence — Title — ^Letters — Admissibilitt. — ^Tjetters  from  plaintiff's 
grantor,  the  holder  of  the  legal  title,  acknowledging  that  another 
of  plaintiff's  grantors  had  an  equitable  interest  in  certain  mining 
property,  were  admissible  in  evidence  to  establish  the  ownership 
in  said  grantor  of  an  equitable  interest  in  said  property. 
TX  Ariz.— 17 
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4.  Deeds — Gonstbuction — ^Interest  Conveyed. — A  deed  reading  ''does 

bargain,  sell,  release,  and  forever  quitclaim  onto  the  party  of  the 
second  part  ...  all  his  right,  title,  and  interest,  being  an  undivided 
one  half  of  the  following  mentioned  and  described  mining  claims,  "^ 
is  in  fact  a  conveyance  of  the  whole  interest  owned  by  the  grantor, 
and  is  not  limited  to  a  conveyance  of  a  half -interest  only. 

5.  Same — Same — Notice — Innocent  Purchaser. — ^Where  defendant,  & 

subsequent  purchaser,  claims  title  under  a  deed  purporting  to  convey 
an  undivided  one-half  interest  in  certain  mining  ground,  the  declara- 
tion in  a  prior  deed  to  plaintiff  by  the  common  grantor  that  he 
conveys  "all  his  right,  title,  and  interest,  being  an  undivided  one-half 
interest"  in  said  property,  imports  notice  to  the  defendant  that  there 
ifl  an  outstanding  undivided  one-half  interest  at  the  time  of  his 
purchase,  and  he  is  not,  therefore,  an  innocent  purchaser. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    AJffirmed, 

The  facts  are  stated  in  the  opinion. 

Ben  Goodrich,  for  Appellant. 

The  i)ower  to  English  was  special,  and  did  not  authorize 
him  to  bind  his  principal,  Greene,  by  recitals  in  the  deed  to  De 
Rhodes  which  were  not  necessary  to  the  conveyance  of  the 
property.  The  only  evidence  whatever  that  Costello  ever  had 
any  notice  that  Greeue  had  conveyed  the  whole  of  the  claims 
to  De  Rhodes  is  the  recital  in  the  deed  made  by  English  as 
attorney  in  fact,  to  De  Rhodes,  in  the  following  language: 
^*  AU  his  right,  title,  and  interest,  being  an  undivided  one  half 
of,"  etc. 

The  court  found  as  a  matter  of  fact  that  these  recitals 
were  constructive  notice  to  Costello  that  De  Rhodes  owned 
the  whole  title,  and  that  therefore  Costello  was  not  an  inno- 
cent purchaser  for  value  without  notice.  The  power  of  attor- 
ney from  Greene  to  English  did  not  in  terms  authorize  him  to 
make  any  recitals  whatever;  the  only  authority  he  had  was 
to  sell  the  property,  and  no  recitals  that  he  could  make  would 
bind  his  principal,  for  the  plain  reason  that  he  had  no  author- 
ity to  make  them. 

A  purchaser  under  a  power  must  take  notice  of  the  limita- 
tions therein  contained  at  his  peril.    IngersoU  y.  Truebody^ 
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40  Cal.  610;  Osborne  v.  Endicott,  6  Cal.  153,  65  Am.  Dec. 
498 ;  Chaffee  v.  Brown,  109  Cal.  220,  41  Pac.  1028 ;  Dight  v. 
Chapman,  44  Or.  265,  75  Pac.  589,  65  L.  B.  A.  793 ;  Distilled 
Spirits,  11  Wall.  356,  20  L.  Ed.  167;  Fidelity  etc.  Co.  v.  , 
Courtney,  186  U.  S.  362,  46  L.  Ed.  1193,  22  Sup.  Ct.  833. 

Street  &  Alexander,  for  Appellees. 

The  power  of  attorney  was  acknowledged  in  a  way  and 
with  the  fullness  that  entitled  it  to  a  place  upon  the  records 
in  Arizona  Territory  and  entitled  it  to  be  admitted  as  evi- 
dence in  this  case.  It  meets  the  requirements  of  the  statutes 
of  Arizona.  Act  No.  37,  Laws  Ariz.  1903.  But  even  if  it  did 
not,  the  acknowledgment  was  sufficiently  good  to  allow  the 
instrument  to  be  admitted  as  evidence,  for  it  is  settled  that 
a  substantial  compliance  with  the  statute  is  sufficient.  And 
as  it  was  said  by  the  supreme  court  of  Texas  in  the  case  of 
Butler  V.  Brown,  77  Tex.  342,  14  S.  W.  136,  *'The  omission 
from  a  certificate  of  acknowledgment  of  the  statement  that 
the  deed  *was  executed  for  the  purposes  therein  expressed'  is 
not  a  fatal  defect," — and  then  cited  the  case  of  Monroe  v. 
Arledge,  23  Tex.  478,  which  lays  down  the  doctrine  that  a 
literal  compliance  with  the  statute  is  not  required  in  authen- 
ticating written  instruments  of  record.  That  case  is  approved 
in  Muller  v.  Boone,  63  Tex.  93 ;  Talbert  v.  Dull,  70  Tex.  675, 
8  S.  W.  530;  Gray  v.  Koffman,  82  Tex.  68,  17  S.  W.  513. 
Further  citations:  Belcher  v.  Weaver,  46  Tex.  293,  26  Am. 
Rep.  271;  Livingstone  v.  Kettellee,  1  Gilm.  116,  41  Am. 
Dec.  166. 

A  deed  purporting  to  convey  the  whole  title  estops  the 
grantor  and  those  claiming  under  him  as  to  further  assertion 
of  the  legal  title.  That  a  deed  is  to  be  so  construed  as,  if  pos- 
sible, to  give  effect  to  it  as  a  conveyance;  and  if  it  contains 
a  clause  which  is  repugnant  to  the  general  intention  of  the 
deed,  this  clause  is  void.  Wilcoxson  v.  Sprague,  51  Cal.  640 ; 
McLennan  v.  McDonnell,  78  Cal.  273,  20  Pac.  566 ;  Dodge  v. 
Walley,  22  Cal.  224,  83  Am.  Dec.  61;  Hohbs  v.  Pay  son,  85 
Me.  498,  27  Atl.  519 ;  Maker  v.  Lazelle,  83  Me.  562,  23  Am. 
St.  Rep.  795,  22  Atl.  474;  Hathom  v.  Hinds,  69  Me.  326; 
Brunsunck  Savings  Inst.  v.  Crossman,  76  Me.  577;  Broum  v. 
Heard,  85  Me.  294,  27  Atl.  182 ;  Oreen  Bay  etc.  Canal  Co.  v. 
Hewitt,  55  Wis.  96,  42  Am.  Rep.  701. 
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Appellant  argues  that  he  bought  without  notice  of  Beilly's 
equity.  The  plain  answer  to  that  is  that  the  deeds  through 
English  and  De  Rhodes  and  Smith  gave  him  notice, — ^1.  That 
Greene  had  conveyed  all  his  interest  and  had  nothing  left, 
whether  that  be  a  whole  interest  or  a  half -interest;  and  2.  That 
if  by  any  possibility  it  should  be  construed  that  the  convey- 
ances only  conveyed  a  half -interest,  then  he  was  informed 
by  the  deeds  and  by  the  record  that  there  was  another  half- 
interest  out  and  not  yet  remaining  in  Greene.  The  doctrine 
of  estoppel  is  that  when  the  principal  is  estopped  that  all 
holding  under  him  and  in  privity  with  him  are  estopped.  A 
deed  purporting  to  convey  the  whole  title  estops  the  grantor 
and  those  claiming  under  him  as  to  further  assertion  of  the 
legal  or  equitable  title.  Carter  v.  Doe,  21  Ala.  72;  Stan- 
ley V.  Oreen,  12  Cal.  148;  Allyn  v.  Schultz,  5  Ariz.  152,  48 
Pac.  960;  Campbell  v.  Shivers,  1  Ariz.  161,  25  Pac.  540. 

SLOAN,  J. — ^Appellees,  B.  F.  Graham  and  R.  L.  Benton, 
brought  this  action  in  the  court  below  against  the  appellant, 
Martin  CosteUo,  to  quiet  title  to  an  undivided  one-half  inter- 
est in  seven  mining  claims  situated  in  the  Warren  Mining 
District,  Cochise  County,  Arizona^  and  known  as  the  Ocatea, 
Horseshoe,  Mascot,  Greene  Valley,  Little  Mary,  Little  Elsie, 
and  June  Bird  mining  claims.  Gostello,  in  his  answer, 
pleaded  by  way  of  cross-complaint  that  he  was  the  owner 
of  an  undivided  one-half  interest  in  and  to  said  claims  by 
purchase  from  one  Joseph  W.  Greene,  from  whom  the  plain- 
tiffs claimed  title  as  grantees,  and  prayed  that  his  title  be 
quieted  as  against  said  plaintiffs.  The  facts,  as  shown  by  the 
records,  are  these :  The  claims,  the  title  to  which  is  in  contro- 
versy, were  located  by  one  Joseph  W.  Greene.  At  the  time  of 
the  location  of  the  claims  by  Greene  he  entered  into  a  verbal 
agreement  with  one  James  Reilly  in  which  he  agreed  to  give 
said  Reilly  a  one-half  interest  in  the  claims  in  consideration 
for  the  help  Reilly  was  to  give  him  in  locating  the  claims 
and  doing  the  discovery  work  and  keeping  up  and  doing  the 
annual  assessment  work.  Greene  agreed  to  contribute  as  his 
share  of  the  latter  the  sum  of  two  hundred  and  fifty  dollars 
annually.  Under  this  agreement  Reilly  did  the  annual  work 
on  each  of  the  claims  agreed  to  be  done  by  him  for  the  years 
1899,  1900,  1901,  and  1902.  No  deed  of  conveyance  was 
made  by  Greene  to  Reilly  for  the  one-half  interest  the  latter 
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was  to  get  in  consideration  of  his  work.  On  the  seventeenth 
day  of  November,  1902,  Greene  executed  a  power  of  attor- 
ney to  one  Allen  B.  English.  The  empowering  clause  of  the 
power  of  attorney  read:  '*!,  Joseph  W.  Greene,  of  Boston, 
in  the  county  of  Suffolk,  and  commonwealth  of  Massachusetts, 
hereby  constitute  and  appoint  Allen  B.  English,  of  Tomb- 
stone, Arizona,  my  true  and  lawful  attorney,  for  me  and  in 
my  name  and  stead,  to  negotiate,  bargain  and  sell,  for  cash, 
all  my  right,  title  and  interest  which  I  am  now  possessed  of 
in  certain  mining  claims  and  properties,  located  in  Bisbee, 
in  the  Warren  Mining  District  in  Arizona."  This  power  of 
attorney  was  acknowledged  in  the  following  form:  ''Com- 
monwealth of  Massachusetts,  Suffolk — ss.  Boston,  November 
17,  1902.  Then  personally  appeared  the  above  named  Joseph 
W.  Greene  and  acknowledged  this  instrument  to  be  his  free 
act  and  deed,  before  me.  Albert  M.  Crowe,  Notary  Public. 
[Seal.]"  The  power  of  attorney  was  recorded  in  the  office 
of  the  county  recorder  of  Cochise  County,  November  2,  1902. 
On  November  19,  1902,  a  conveyance  was  made  by  English, 
as  attorney  in  fact  for  Greene,  to  one  J.  E.  De  Bhodes.  The 
granting  clause  in  this  instrument  read:  ''Does  bargain,  sell, 
release  and  forever  quitclaim  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  all  his  right,  title  and 
interest,  being  an  undivided  one  half  of  the  following  men- 
tioned and  described  mining  claims."  The  mining  claims 
described  were  those  in  controversy  in  this  action.  On  No- 
vember 22,  1902,  J.  E.  De  Bhodes  conveyed  to  John  Hill  an 
undivided  one-eighth  interest  in  and  to  the  same  mines.  On 
November  29,  1902,  Hill  conveyed  to  one  James  A.  Smith 
all  his  right,  title,  and  interest  in  said  claims.  On  the  same 
day  De  Bhodes  and  his  wife  gave  a  deed  to  Smith,  the  grant- 
ing clause  of  which  stated  that  they  granted,  bargained,  sold, 
remised,  released,  and  forever  quitclaimed  unto  the  parties  of 
the  second  part  and  their  heirs  and  assigns  "all  their  estate, 
right,  title,  and  interest,  being  an  undivided  three-eighths 
interest  in  and  to  those  certain  mines,"  etc.,  being  the  prop- 
erty in  controversy.  On  August  3,  1902,  Beilly  conveyed 
whatever  interest  he  had  to  one  W.  T.  Minor,  who,  by  deed 
dated  November  11,  1902,  conveyed  the  interest  thus  obtained 
from  Beilly  to  appellees.  It  further  appears  that  on  the  tenth 
day  of  June,  1903,  Greene  executed  and  delivered  to  appel- 
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lant,  Martin  Costello,  a  deed  purportiag  to  convey  all  his 
right,  title,  and  interest,  described  as  "being  an  undivided 
one-half  interest"  in  and  to  the  mining  claims  in  contro- 
versy. 

Upon  the  trial  the  appellant  objected  to  the  introduction 
of  the  power  of  attorney  given  by  Greene  to  English  upon  the 
ground  that  it  was  not  acknowledged  as  required  by  our 
statute.  The  action  of  the  court  in  overruling  his  objection 
and  admitting  the  power  of  attorney  in  evidence  is  the  basis 
of  the  first  error  assigned  by  the  appellant.  By  an  act  of  the 
legislature,  approved  March  18,  1903,  (Laws  1903,  p.  56,  No. 
37,)  it  was  provided  **that  all  defective  acknowledgments  to 
conveyance  of  real  estate  heretofore  made  and  recorded  in 
the  recorder's  office  of  any  county  of  this  territory  are  hereby 
declared  to  be  valid,  provided  said  acknowledgments  were 
valid  according  to  the  laws  of  the  place  where  they  were 
executed ;  provided,  however,  that  nothing  in  this  act  shall  be 
deemed  to  affect  the  competency  of  any  such  conveyance  as 
evidence  in  any  suit  or  other  proceeding  now  pending  in  any 
of  the  courts  of  the  territory."  It  will  be  noted  that  the 
power  of  attorney  and  the  conveyances  made  by  Greene  to 
the  grantors  of  appellees  were  prior  to  the  date  when  the  said 
act  took  effect.  It  remains  to  be  seen,  therefore,  whether  the 
acknowledgment  made  to  the  power  of  attorney  by  the  Massa- 
chusetts notary  was  valid  under  the  laws  of  that  state.  The 
form  of  acknowledgment  used  by  the  notary  appears  to  have 
been  the  one  in  use  and  sanctioned  by  the  Massachusetts  stat- 
utes prior  to  1894.  Pub.  Stats.  Mass.  1882,  chap.  120.  In  that 
year  the  legislature  of  that  state  adopted  another  form  of 
acknowledgment,  and  provided  in  the  statute  that  **  either 
the  form  of  acknowledgment  now  in  use  in  this  state  or  the 
following  may  be  used  in  the  case  of  conveyances  or  other 
written  instruments."  Pub.  Stats.  Mass.  1894,  chap.  253, 
p.  243.  It  further  appears  that  by  the  Revised  Statutes  of 
Massachusetts  which  took  effect  in  January,  1902,  another 
form  than  that  provided  by  the  Statutes  of  1894  was  adopted, . 
but  in  this  revision  it  was  provided  that  **any  conveyance 
or  other  written  instrument  might  be  acknowledged  in  any 
form  and  manner  theretofore  lawfully  used."  Rev.  Laws 
Mass.  p.  1225.  It  appears,  therefore,  that  fhe  acknowledg- 
ment to  the  power  of  attorney  was  in  accord  with  the  laws 
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of  Massachusetts,  and  any  defect  in  its  form  under  our  stat- 
utes became  cured  by  the  provisions  of  said  act  of  March 
18,  1903. 

The  court  found  that  at  the  time  of  the  conveyance  from 
Greene,  by  English,  his  attorney  in  fact,  to  the  grantors  of 
appellees,  that  the  legal  title  to  the  mining  claims  was  in 
Greene,  but  that  Reilly,  under  the  verbal  agreement  hereto- 
fore mentioned,  was  the  equitable  owner  of  an  undivided 
one-half  interest.  Upon  the  trial  certain  letters  from  Greene 
to  Reilly  were  admitted  in  evidence,  over  the  objection  of  the 
appellant,  tending  to  establish  this  equitable  title  in  Reilly  by 
the  admissions  of  Greene.  An  examination  of  these  letters 
shows  that  Greene  did  therein  acknowledge  Reilly 's  interest 
in  the  claims,  and  treated  him  as  an  equal  owner  with  him 
in  the  proi)erty.  They  were  competent  as  evidence  to  estab- 
lish the  ownership  of  an  equitable  interest  in  the  claims  by 
Reilly. 

It  is  contended  by  appellant  that  the  deed  from  Greene, 
by  his  attorney  in  fact,  English,  to  De  Rhodes,  was  a  convey- 
ance of  an  undivided  one-half  interest,  and  no  more,  and 
that,  notwithstanding  it  purported  to  be  a  conveyance  of  all 
his  right,  title,  and  interest,  the  qualifying  words,  **  being  an 
undivided  one-half,"  limited  the  grant  to  a  conveyance  of  a 
half  interest  only.  There  is  abundant  authority  to  sustain  the 
proposition  that  such  a  conveyance  is  in  fact  a  conveyance 
of  the  whole  interest  owned  by  the  grantor,  and  that  a  qualify- 
ing clause  of  similar  import  to  the  one  in  question  is  not  to 
be  construed  as  limiting  the  general  clause  of  the  grant  and 
of  excepting  from  the  conveyance  any  part  of  the  interest 
held  by  the  grantor.  WUcoxson  v.  Sprague,  51  Cal.  640; 
McLennan  v.  McDonnell,  78  Cal.  273,  20  Pac.  566 ;  Hobbs  v. 
Payson,  85  Me.  498,  27  Atl.  519.  Even  were  this  not  the  law, 
and  the  deed  were  to  be  construed  as  a  conveyance  of  an 
undivided  one-half  interest  in  the  mining  claims  by  Greene, 
the  declaration  made  by  Greene  in  the  deed  must  be  con- 
strued as  importing  notice  to  subsequent  purchasers  that  there 
was  an  undivided  one-half  interest  outstanding,  and  not 
claimed  by  him.  The  effect  of  this  would  be  to  charge  the 
appellant  with  notice  of  such  outstanding  interest  at  the  time 
he  obtained  his  conveyance  from  Greene.  He  was  not,  there- 
fore, an  innocent  purchaser,  being  charged  with  the  notice  of 
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the  equitable  interest  held  by  Reilly.  De  Cordova  v.  Hood, 
17  Wall.  1,  21  L.  Ed.  587;  Brush  v.  Ware,  15  Pet  93,  10 
L.  Ed.  672. 

The  finding  of  the  court  that  the  appellees,  through  their 
conveyances  from  the  grantees  of  Greene  and  their  purchase 
of  the  equitable  interest  owned  by  Beilly,  became  the  sole 
owners  of  the  claims,  is  fully  sustained  by  the  proof,  and  we 
find  no  error  in  the  record.  The  judgment  of  the  court,  based 
upon  such  finding,  must  be  affirmed,  and  it  is  so  ordered. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 


.    [Criminal  No.  193.    Filed  March  30,  1905.] 

[80  Pac.  389.] 

WILLIAM  DAVIS,  Defendant  and  Appellant,  ▼.  TEE- 
RITORY  OP  ARIZONA,  Plaintiff  and  Respondent 

1.  Gbdonal  Law  —  Grand  Larceny  —  Evidencb — Sufficiency. — ^Bri- 
denee  reviewed  and  held  sufficient  to  sustain  a  conviction  for  grand 
larceny. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
R.  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Qlowner,  for  Appellant. 

J.  H.  Kibbey,  Attorney-General,  for  Respondent 

DOAN,  J. — The  appellant  was  convicted  in  the  district 
court  of  Coconino  County  on  the  eighteenth  day  of  April, 
1904,  of  the  crime  of  grand  larceny  charged  to  have  been 
committed  by  the  theft  of  four  certain  horses  (described  in 
the  indictment),  the  property  of  Godfrey  Sykes  and  Stanley 
Sykes.  A  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evidence  was  over- 
ruled, and  an  appeal  taken  from  such  order  and  from  the 


March,  1905.]  Davis  v.  Territory.  2G5 

judgment  of  conviction  and  imposition  of  sentence  that  fol- 
lowed. 

The  appellant's  brief  presents  no  assignments  of  error  as 
required  by  the  rules  of  this  court,  but  the  argument  of  coun- 
sel for  appellant  is  based  entirely  upon  the  insufficiency  of 
the  evidence  to  sustain  the  verdict  of  conviction,  and  consists 
of  a  review  of  the  evidence  and  a  criticism  of  the  witnesses 
who  testified  for  the  prosecution.  The  owner  of  the  horses 
testified  that  they  ranged  on  the  mesa  immediately  north  of 
Flagstaff,  and  within  two  miles  of  that  town.  One  witness 
testified  that  on  the  day  the  defendant  was  arrested  he  saw 
the  horses  with  whose  theft  the  defendant  is  charged  at  about 
one  o'clock  in  the  afternoon,  about  a  mile  and  a  half  north 
of  town;  that  he  recognized  the  horses,  could  identify  them 
at  the  distance  from  which  he  saw  them,  and  was  well  ac- 
quainted with  two  of  the  four  head  in  question;  that  at  the 
time  he  saw  them  they  were  being  led  by  a  man  in  a  northerly 
direction — ^two  of  them  were  being  led  tied  head  to  tail  behind 
each  other,  and  the  other  two  were  following  loose.  The  two 
officers  who  arrested  the  defendant  after  dark  on  that  night 
at  a  ranch  on  the  mountain-side  about  six  miles  north  of  this 
place  testified  that  he  came  in  near  the  corral  after  dark, 
and  tied  the  horses  to  a  tree,  and  while  attempting  to  catch 
another  horse — presumably  one  of  his  own — ^they  arrested 
him;  that  at  the  time  of  his  arrest  he  exclaimed:  ''You  got 
me  just  at  the  right  time.  I  would  not  have  been  here  to- 
morrow night."  The  officers  had  been  sent  out  to  arrest  the 
defendant  on  an  indictment  for  another  offense.  They  went 
to  this  ranch  for  that  purpose,  just  after  dark,  and  shortly 
after  their  arrival  the  defendant  came  down  the  mountain- 
side riding  one  of  these  horses  anl  leading  the  others.  The 
horses,  except  one  that  was  following,  were  all  tied  the  head 
of  one  to  the  other's  tail,  as  stockmen  tie  horses  ''head  and 
tail"  for  leading  purposes.  After  his  arrest  the  defendant 
stated  first  that  these  were  his  horses,  and  afterwards  that 
they  belonged  to  one  Bob  Clauson,  except  the  white  horse — 
the  one  he  was  endeavoring  to  catch  at  the  time  of  his  arrest 
— ^and  this  he  said  belonged  to  him.  The  horses  were  identi- 
fied at  the  trial  by  the  owner,  Godfrey  Sykes,  and  by  other 
witnesses  who  knew  them.  It  is  difficult  to  understand  on 
what  the  appellant  could  base  any  hope  of  securing  a  reversal 
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by  an  appellate  court  on  the  ground  of  want  of  evidence,  after 
a  verdict  of  guilty  has  been  returned  by  a  trial  jury  upon 
the  consideration  of  the  evidence  presented  in  this  record. 

The  evidence  is  abundantly  sufficient  to  sustain  the  verdict 
of  the  jury,  and  the  judgment  of  the  lower  court  is  therefore 
affirmed. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 


[Criminal  No.  189.     FUed  March  30,  1905.] 

[80  Pac.  328.] 

E.  FIGUERO,  Defendant  and  Appellant,  v.  TEREITOBT 
OF  ARIZONA,  PlaintiflE  and  Respondent. 

1.  Appeal  and  Ebbob — Obiminal  Law — ^Appeal — 'No  Appeabangk  Ek> 
TEBED— May  not  Be  Dismissed. — ^In  a  criminal  ease,  where  appeal 
has  been  taken,  and  no  appearance  entered  hy  counsel  for  appel- 
lant, although  such  practice  is  reprehensible,  the  appeal  may  not 
be  dismissed,  but  must  be  considered. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

No  appearance  for  Appellant 

No  appearance  for  Respondent 

THE  COURT. — This  is  one  of  a  number  of  criminal  cases 
which  we  find  before  us  at  this  term  of  court,  where  def end- 
ant 's  counsel  in  the  court  below  have  seen  fit  to  take  an  appeal 
and  cause  the  transcript  on  appeal  to  be  prepared  and  certi- 
fied to  this  court  at  the  expense  of  the  county  upon  affidavit 
that  the  defendant  was  unable  to  pay  for  the  same,  and  there- 
after have  abandoned  all  further  steps  in  the  appeal,  and  have 
entered  no  appearance  nor  filed  any  brief  in  this  court.  Such 
appeal,  when  no  grounds  known  to  counsel  exist  for  a  reversal 
of  the  judgment,  is  a  useless  expense  to  the  county,  and  can 
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benefit  no  one  except  such  officials  as  may  profit  by  the  fees 
and  expenses  of  transcribing  and  certifying  to  the  transcript, 
and  merits  the  strong  disapproval  which  we  place  upon  it. 

This  being  a  criminal  case,  we  may  not  dismiss  the  appeal, 
and  we  have  examined,  as  best  we  may,  the  record  before  us, 
to  see  if  error  exists.  We  find  no  reversible  error  in  the 
record,  and,  as  the  evidence  seems  to  sustain  the  verdict,  the 
judgment  of  the  district  court  is  affirmed. 


[Criminal  No.  201.    Filed  March  30,  1905.] 

[80  Pac.  319.] 

W.  T.  ARMSTRONG,  Defendant  and  Appellant,  v.  TERRI- 
TORY  OF  ARIZONA,  PlaintiflE  and  Respondent. 

1.  Appeal  and  Ebbor — ^Evidenoi — Gonflictikg — ^Vebdiot  Based  on — 

Will  not  Be  Distubbed. — Wliere  the  evidence  is  GonfUating,  and 
there  is  substantial  evidence  to  support  the  verdict,  it  will  not  be 
disturbed  on  appeaL 

2.  Cbiminal  Law — ^Labcent — ^Venttb — ^PBOor — Suiticdengy. — ^Before  a 

verdict  of  guilty  can  be  allowed  to  stand,  on  an  indictment  charg- 
ing a  theft  of  a  cow  in  P.  Gountj,  there  must  be  some  proof 
adduced  which  wiU  connect  the  defendant  with  the  commission  of 
the  crime  in  that  county.  Such  proof  is  not  made  by  evidence 
which  shows  that  the  animal  was  accustomed  to  range  in  P.  County, 
was  seen  there  at  a  certain  time,  and  months  afterward  was  found 
in  defendant's  possession  in  another  county,  and  that  when  so 
found  he  falsely  claimed  her  as  his  own. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
Fletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFarland,  for  Appellant. 

J.  H.  Kibbey,  Attorney-General,  for  Respondent. 

KENT,  C.  J. — ^An  indictment  was  found  against  the  d^ 
fendant,  charging  him  with  the  crime  of  grand  larceny,  in 
that  he,  on  or  about  the  first  day  of  December,  A.  D.  1903, 
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**at  the  county  of  Pinal,  territory  of  Arizona,  did  then  and 
there  steal,  take,  lead,  and  drive  away  one  deep-red  cow, 
branded  .  .  .  being  the  personal  property  of  one  John  Zell- 
weger," etc.  The  jury  found  the  defendant  guilty,  and  from 
the  judgment  entered  upon  such  verdict  he  has  appealed. 

The  principal  issue  to  which  the  evidence  in  the  court  below 
was  directed  was  as  to  the  identity  and  ownership  of  the  cow 
in  question.  The  testimony  on  that  point  was  conflicting. 
It  is  evident  from  their  verdict  that  the  jury  believed  that  the 
cow  in  question  not  only  did  not  belong  to  Armstrong,  but 
that  he  had  stolen  the  animal.  There  is  substantial  evidence 
in  the  record  to  sustain  the  conclusion  arrived  at  by  the  jury 
upon  this  question,  and  there  is  no  reason  to  set  aside  the 
verdict  for  failure  of  proof  on  the  part  of  the  prosecution 
to  establish  the  ownership  of  the  animal  in  Zellweger,  as 
alleged  in  the  indictment. 

It  is  claimed  by  the  appellant  that  there  is  no  proof  that 
the  larceny,  if  proved,  was  committed  in  Pinal  County,  as 
charged  in  the  indictment.  We  think  this  assignment  of 
error  is  well  taken.  The  proof  in  that  respect  on  the  part 
of  the  prosecution  is  that  the  animal,  the  property  of  Zell- 
weger, was  found  in  January  on  the  appellant's  range,  in 
the  county  of  Gila,  and  was  then  claimed  by  Armstrong  as 
his  cow;  that  prior  thereto  she  was  last  seen  on  Zellweger's 
range,  in  the  county  of  Pinal,  where  she  was  accustomed  to 
range  some  months  before.  There  is  nothing,  however,  in  the 
evidence  to  show  that  the  larceny  took  place  in  Pinal  County, 
rather  than  Gila  County,  or  anything  to  connect  the  appellant 
with  the  driving  of  the  animal  from  Pinal  County  to  Gila 
County,  if  such  took  place,  or,  indeed,  to  show  that  the  ap- 
pellant ever  was  in  Pinal  County  prior  to  the  finding  of  the 
indictment.  If  the  animal  was  in  Pinal  County  at  the  time 
claimed,  she  may  have  been  driven  into  Gila  County  by  per- 
sons in  no  way  connected  with  Armstrong,  or  she  may  even 
have  strayed  across  the  line  herself.  Under  the  facts  as 
shown,  the  venue  might  properly  and  successfully  have  been 
laid  by  the  territory  in  Gila  County,  but,  Pinal  County  hav- 
ing been  chosen  as  the  place  where  the  crime  was  committed, 
before  a  verdict  of  guilty  can  be  allowed  to  stand  there  must 
be  some  proof  adduced  which  will  connect  the  defendant  with 
the  commission  of  the  crime  in  that  county.    Such  proof  is 
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not  made  by  evidence  which  shows  only  that  the  animal  was 
accustomed  to  range  in  Pinal  County,  and  was  seen  there  at 
a  certain  time,  followed  by  evidence  that  she  was  found 
months  afterward  in  the  defendant's  possession  in  another 
county,  and  that  when  so  found  he  falsely  claimed  her  as  his 
own. 

For  want  of  proof  of  the  venue  as  laid,  the  verdict  must 
be  set  aside,  and  the  judgment  of  the  district  court  reversed, 
and  the  defendant  ordered  discharged  from  custody,  or  his 
bail  exonerated,  if  admitted  to  bail. 

SLOAN,  J.,  and  DAVIS,  J,,  concur. 


[Criminal  No.  219.     Filed  March  30,  1905.] 

[80  Pae.  356.] 

JERBT  SHBEHT,  Defendant  and  AppeUant,  v.  TERRI- 
TORY  OF  ARIZONA,  PlaintiflE  and  Respondent 

1.  Gkuonal  Law — ^Homioidb — ^Evn>ENCE — Res  Gbst^. — Where  a  wit- 

ness who  was  present  at  a  homicide  was  asked  what  deceased  said 
immediately  after  he  was  shot,  and  the  answer  being  that  he  said, 
*  *  Boys,  I  am  shot, ' '  the  question  was  a  proper  one,  it  being  directed 
to  a  statement  properly  a  part  of  the  res  gestcs,  and  the  answer 
was  admissible,  it  being  directly  connected  with  the  malh  fact,  and 
characterizing  and  eaqplaining  it. 

2.  EviDENcifi — Pbopeb   Question — Answee  Pabtly  Imfbopek^Motion 

TO  Strike — ^Necessitt. — ^Where  a  question  is  proper  in  form,  and 
a  part  of  the  answer  thereto  is  admissible  and  the  remainder  of 
the  answer  is  improper,  a  motion  should  be  made  to  strike  out  the 
portion  of  the  answer  objected  to  at  the  time,  for  the  original 
objection  to  the  question  does  not  go  to  the  point,  and,  in  the 
absence  of  such  motion,  the  party  cannot  successfully  urge  on  appeal 
a  reversal  solely  on  the  ground  that  the  court  below  allowed  the 
original  question  over  objection. 

S.  Bams — Same — Same — Same — Failuse  to  Object  to  Similas  Qxtes- 
TION  AND  Answeb. — ^Where  a  question  proper  in  form  is  objected 
to,  and  the  answer  is  partly  proper  and  partly  improper,  and  no 
motion  to  strike  out  the  improper  part  is  made,  and  the  same  ques- 
tion without  objection  is  put  to  other  witnesses  and  a  similar  answer 
is  made,  appellant  cannot  be  heard  to  object  to  the  improper  portion 
of  said  answer  for  the  first  time  on  appeal. 
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4.  Trial — Instructions — Requesteiv— Covered  by  Charge  —  Refusal 
Proper. — ^Where  the  court  has  fully  and  fairly  covered  in  its  charge, 
in  substance,  all  the  points  and  principles  contained  in  specifie 
instructions,  to  give  the  instructions  as  requested  would  be  an 
unnecessary  repetition,  and  it  is  not  error  for  the  court  to  refoM 
to  do  so. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  B.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  C.  Baker,  and  William  M.  Lovell,  for  Appellant. 

Utterances  to  be  part  of  the  res  gestce  must  be  made  before 
there  has  been  time  to  contrive  and  misrepresent.  This  limi- 
tation is  in  fact  the  subject  of  most  rulings.  Kennedy  v. 
Railroad  Co.,  130  N.  Y.  656,  29  N.  E.  141. 

It  is  perfectly  obvious  that  there  is  a  limit  to  the  time 
within  which  said  statements  must  be  made  in  order  to  be 
admissible  in  evidence  as  part  of  the  res  gestae.  But  if  made 
after  the  termination  of  the  act  to  which  they  refer,  they 
are  merely  narrative  of  a  past  transaction,  whether  made 
within  a  minute  or  an  hour  afterwards.  People  v.  Ah  Lee, 
60  Cal.  85. 

What  the  law  distrusts  is  not  af terspeech  but  afterthought 
Travelers  Ins.  Co.  v.  Sheppard,  85  Ga.  751,  12  S.  E.  18. 

The  declarant  must  be  the  spontaneous  spokesman  of  the 
act,  and  not  the  deliberate  utterer  of  an  afterthought.  Crreen 
V.  State,  154  Ind.  655,  57  N.  E.  637. 

Such  statements  are  received  with  caution,  and  only  when 
they  are  made  so  recently  after  the  injury  and  under  such 
circumstances  as  to  place  it  beyond  all  doubt  that  they  are 
not  made  from  design  or  for  the  purpose  of  manufacturing 
evidence.    State  v.  Ah  Loi,  5  Nev.  101. 

One  very  good  reason  for  excluding  such  narratives  is  that 
the  party  has  had  time  to  deliberate  and  shade  them  in  his 
own  interest,  and  may  be  under  strong  temptation  to  do  sa 
Merkle  v.  Bennington,  58  Mich.  163,  55  Am.  Rep.  666,  24  N. 
W.  776. 

The  evidence  offered  must  not  have  the  earmarks  of  device 
or  afterthought.  Alabama  R.  R.  Co.  v.  Hawk,  72  Ala.  112, 
47.  Am.  Rep.  403. 
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If  party  has  had  time  to  consider,  and  does  consider, 
anticipated  litigation,  the  declaration  is  not  res  gestce,  but 
hearsay,  and  inadmissible.  Jackson  v.  Commonwealth,  (Ky.) 
37  S.  W.  847. 

The  transaction  must  talk  through  the  party,  and  the  in- 
quiry is,  Are  the  facts  talking  through  the  party,  or  the  party 
talking  about  the  facts!  If  the  latter,  they  are  narrative 
only  and  inadmissible.  1  EUiott  on  Evidence,  par.  548 ;  Brad- 
bury V.  State,  22  Tex.  App.  273,  2  S.  W.  592. 

The  res  gestce  are  the  act  talking  for  itself,  and  not  what 
people  say  when  talking  about  the  act.  The  words  must 
stand  in  immediate  casual  relation  to  the  act,  a  relation  not 
broken  by  the  interposition  of  individual  wariness  seeking 
to  manufacture  evidence  for  itself.  State  v.  Martin,  124  Mo. 
514,  28  S.  W.  12. 

The  declarations  must  not  depend  for  their  truth  wholly 
upon  the  accuracy  and  reliability  of  the  deceased  and  the 
veracity  of  the  witnesses  who  testify  to  them.  Waldele  v. 
New  York  etc.  B.  B.  Co.,  95  N.  Y.  274,  47  Am.  Rep.  41; 
United  States  v.  Angell,  11  Fed.  34.  See,  also,  Lund  v.  Inhab- 
itants of  Tynsborough,  9  Cush.  36;  lAttle  Bock  Elec.  Co.  v. 
Nelson,  66  Ark.  494,  52  S.  W.  7 ;  Conlon  v.  Orace,  36  Minn. 
276,  30  N.  W.  880;  People  v.  Davis,  56  N.  Y.  95;  LouisvUle 
B.  B.  Co.  V.  Pearson,  97  Ala.  211,  12  South.  176;  National 
Masonic  Assn.  v.  Shyrock,  73  Fed.  774,  20  C.  C.  A.  3. 

If  improper  evidence  is  offered  by  the  state  in  a  criminal 
ease,  the  court  should  exclude  it,  whether  proper  objections 
on  behalf  of  the  defendant  are  or  are  not  made;  and  it  has 
been  held  that  even  in  a  civil  proceeding,  when  the  irrelevancy 
and  incompetency  of  the  evidence  are  at  once  apparent,  there 
is  no  good  reason  for  the  rule  requiring  specific  objections 
to  the  testimony.  State  v.  O'Connor,  65  Mo.  374,  27  Am. 
Hep.  291. 

Where  evidence  is  absolutely  incompetent,  a  general  objec- 
tion to  it  is  sufficient  People  v.  Gordon,  99  Cal.  227,  33  Pac. 
901 ;  State  v.  PrendiUe,  165  Mo.  329,  65  S.  W.  559. 

It  is  not  necessary  to  repeat  objection  to  testimony  of  the 
same  class  already  objected  to  and  coming  from  other  wit- 
nesses. Boatwright  v.  People,  42  Tex.  Crim.  442,  60  S.  W. 
760;  Graves  v.  People,  18  Colo.  170,  32  Pac.  63;  People  v. 
Melvane,  39  Cal.  614;  People  v.  Castro,  125  Cal.  521,  58 
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Pac.  133;  People  v.  MuUings,  83  Cal.  138,  17  Am.  St  Rep. 
223,  23  Pac.  229 ;  Gilpin  v.  GUpin,  12  Colo.  504,  21  Pac.  612 ; 
DiUiber  v.  Home  Life  Ins,  Co.,  69  N.  Y.  256,  25  Am.  Rep.  182. 

A  general  objection  to  evidence  incompetent  for  any  pur- 
pose is  sufficient  to  authorize  its  review  on  appeaL  Beard  v. 
American  Car,  Co,,  63  Mo.  App.  382. 

A  general  objection  to  evidence  is  sufficient  where  the 
evidence  objected  to  was  in  its  nature  inadmissible,  and  where 
the  ground  of  the  objection  could  not  have  been  misunder- 
stood. Tozer  v.  New  York  Central  B.  B,  Co.,  105  N.  Y.  659, 
11  N.  E.  846.    See,  also,  Cheaium  v.  Biddle,  8  Tex.  162. 

J.  H.  Kibbey,  Attorney-General,  for  Respondent 

KENT,  C.  J. — The  defendant  (the  appellant  here)  was 
indicted  for  murder,  and,  on  the  trial,  convicted  of  man- 
slaughter. The  homicide  was  not  denied,  but  it  was  claimed 
by  the  defendant  that  it  was  done  in  self-defense. 

It  is  urged  on  this  appeal  that  the  trial  court  erred  in  per 
mitting  certain  testimony  to  be  given,  which  it  is  claimed 
was  prejudicial  to  the  defendant.  It  appears  from  the  evi- 
dence that  the  deceased  and  the  defendant,  who  were  travel- 
ing together,  each  on  horseback  and  both  armed,  just  before 
the  homicide  had  an  unfriendly  discussion  over  some  differ- 
ences between  them,  and  that  the  deceased  struck  at  tiie 
defendant  with  his  hand  or  fist.  Thereupon  the  defendant 
pulled  his  gun  and  shot  twice  at  the  deceased,  inflicting 
wounds  from  which  the  deceased  thereafter  died.  There  was 
no  testimony  by  any  witness  that  the  deceased  actually  drew 
his  weapon,  and  most  of  the  witnesses  who  saw  the  occurrence 
testified  that  they  did  not  see  the  deceased  make  any  attempt 
to  do  so ;  but  there  was  some  testimony  on  the  part  of  the  de- 
fendant that  the  deceased  reached  for  his  weapon,  as  if  to 
draw  it,  just  before  the  defendant  shot  at  him.  It  is  ui^d 
that  the  court  erred  in  permitting  the  witnesses  Parker,  Bland, 
and  Roth,  who  saw  the  occurrence,  to  give  certain  testimony. 
The  assignments  of  error  in  respect  to  such  testimony  are  as 
follows: 

1.  The  court  erred  in  permitting  the  witness  Parker  to 
testify,  over  the  objections  of  the  appellant,  on  behalf  of  the 
prosecution,  as  follows:    ''Q.  Did  you  hear  Dick  [now  de- 
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ceased]  say  anything! — ^A.  Yes,  sir. — Q.  What  did  he  say! — 
A.  He  just  said —  Judge  Lovell:  We  object  to  that.  By  the 
Court:  Overruled.  (Exception.)  Q.  What  did  he  sayt — 
A.  He  [deceased]  says,  'Boys,  I  am  shot.'  He  asked  ns  to  get 
a  doctor,  and  said,  *You  boys  saw  I  didn't  attempt  to  draw 
my  gun.' — Q.  Repeat  that  a  little  louder. — ^A.  He  says,  *Boys, 
you  all  saw  I  didn't  attempt  to  draw  any  gun.'  By  the 
Court:  When  was  that?  Mr.  Ives:  Q.  How  long  after  the 
shooting  did  you  hear  Dick  make  that  remark? — ^A.  It  was 
right  away — ^just  as  soon  as  I  got  to  him. — Q.  You  rode  up 
immediately  after  he  fell? — ^A.   Yes,  sir." 

2.  The  court  erred  in  permitting  the  witness  Bland  to  tes- 
tify^  on  behalf  of  the  prosecution  as  follows:  *'Q.  What  did 
you  do  after  you  saw  Dick  [deceased]  fall  from  his  horse? 
— ^A.  I  went  to  him. — Q.  Did  he  [deceased]  say  anything  that 
you  heard  ? — ^A.  Yes,  sir. — Q.  What  did  he  say  ? — ^A.  He  said 
he  was  shot,  and  he  hadn't — ^I  think  he  said  he  didn't  know 
where;  and  he  said,  *I  feel  a  burning  sensation.' — Q.  Did  he 
say  anything  else? — ^A.  He  said,  *You  boys  all  seen  I  didn't 
try  to  pull  no  gun,'  or  something  like  that — *pull  no  gun' — 
something  to  that  effect." 

3.  The  court  erred  in  permitting  the  witness  Roth  to  testify 
on  cross-examination  as  follows:  **Q.  What  did  Dick  [de- 
ceased] say? — ^A.  Dick  [deceased]  said,  'You  seen  I  made  no 
attempt  to  draw  my  gun.'  " 

The  question  sought  to  be  raised  by  appellant's  counsel  is 
a  very  interesting  one, — ^namely,  whether  the  statement  made 
by  the  deceased  that  he  ''did  not  attempt  to  draw  his  gun," 
though  made  almost  immediately  after  the  shooting,  and  thus 
in  point  of  time  so  closely  identified  with  the  occurrence,  comes 
within  the  exception  to  the  rule  as  to  hearsay  testimony,  so 
as  to  make  testimony  that  such  statement  was  made  admissible 
in  evidence.  The  statement  was  not  made  as  a  dying  dec- 
laration, and  it  is  claimed  by  counsel  for  the  appellant  that 
the  testimony  is  inadmissible  because  it  was  in  no  manner 
connected  with  or  illustrative  of  the  main  fact,  to  wit,  that  the 
deceased  was  shot,  and  was  not  only  the  statement  of  an  in- 
dependent and  collateral  fact  not  illustrative  of  the  shooting, 
and  hence  not  admissible,  but  that  the  nature  of  the  remark 
shows  that  it  was  self-serving,  and  the  deliberate  utterance 
of  an  afterthought,  and  hence,  in  any  view,  not  admissible. 

IX  Ariz.— 18 
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The  question  is  a  close  and  interesting  one,  but  it  is  not  neces- 
sary for  us  to  determine  whether  or  not  the  contention  of  the 
appellant  is  correct,  for  the  state  of  the  record  precludes 
us  from  reversing  the  judgment,  even  if  the  testimony  was 
hearsay  or  improper. 

As  to  the  first  assignment  of  error,  respecting  the  testimony 
given  by  the  witness  Parker,  it  is  clear  that  the  question 
objected  to,  to  wit,  **What  did  he  say?"  was  a  proper  one — 
it  being  directed  to  a  statement  properly  a  part  of  the  res 
gestoR — and  the  objection  to  the  question  was  therefore  prop- 
erly overruled.  Likewise,  in  any  view,  as  to  the  admissibility  of 
the  concluding  part  of  the  answer,  the  first  portion  thereof,  to 
wit,  ''He  says,  'Boys,  I  am  shot,'  "  was  clearly  admissible; 
it  being  directly  connected  with  the  main  fact,  and  character- 
izing and  explaining  it.  Such  portion  of  the  answer  being 
clearly  proper,  if  the  last  part  of  the  answer,  to  wit,  '*You 
boys  saw  I  did  not  attempt  to  draw  my  gun,"  was  objection- 
able, a  motion  should  have  been  made  to  strike  it  out,  and  the 
jury  told  to  disregard  it.  No  such  motion,  however,  was 
made,  and  no  suggestion  made  to  the  court  that  this  portion  of 
the  answer  was  sought  to  be  excluded.  Where  a  question  is 
proper  in  form,  and  a  part  of  the  answer  thereto  is  admis- 
sible, and  the  remainder  of  the  answer  is  improper,  a  motion 
should  be  made  to  strike  out  the  portion  of  the  answer  objected 
to  at  the  time,  for  the  original  objection  to  the  question  does 
not  go  to  the  point,  and,  in  the  absence  of  such  motion,  the 
party  cannot  successfully  urge  in  this  court  a  reversal  of  the 
judgment  on  the  ground  solely  that  the  court  below  allowed 
the  original  question  over  objection.  Furthermore,  the  rec- 
ord shows  that  no  claim  was  made  in  the  court  below  that 
evidence  of  the  statement  now  objected  to  was  improper,  for, 
when  the  witnesses  Bland  and  Both  were  interrogated  as  to 
the  statement  made  by  the  deceased,  and  each  gave  substan- 
stially  the  same  answer  as  the  witness  Parker,  although  coun- 
sel knew  from  the  former  testimony  what  the  answers  would 
in  all  probability  be,  no  objection  or  motion  of  any  kind, 
either  to  the  questions  as  asked  or  the  answers  as  given,  was 
made;  and  although  the  appellant  now,  by  his  second  and 
third  assignments,  attempts  to  predicate  error  in  regard  to 
the  giving  of  this  testimony,  he  cannot  be  heard  in  this  court 
for  the  first  time  to  urge  objections  thereto,  and  ask  for  a 
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reversal  of  the  judgment  for  error  in  the  court  below  that  was 
not  committed. 

The  remaining  assignments  relate  to  the  refusal  of  the 
court  below  to  give,  as  requested,  a  large  number  of  instruc- 
tions to  the  jury.  We  find  that  the  instructions  requested 
were  all  fully  covered  by  the  charge  the  court  gave  upon  its 
own  motion.  Where  the  court  has  fully  and  fairly  covered 
in  its  charge,  in  substance,  all  the  points  and  principles  con- 
tained in  specific  instructions,  to  give  the  instructions  as  re- 
quested would  be  an  unnecessary  repetition,  and  it  is  not  error 
for  the  court  to  refuse  to  do  so. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  and  DOAN,  J.,  concur. 

Note:  As  to  how  near  the  main  transaction  declarations  mnst  he 
made  in  order  to  constitute  part  of  the  res  gesta,  see  note  to  Ohio  and 
U.  M.  Co.  T.  8Mn,  (Ind.)  19  L.  R.  A.  733. 


[GiTil  No.  868.    Filed  March  30, 1905.] 
[80  Pae.  344.] 

KEYSTONE  COPPER  AND  GOLD  MINING  COMPANY, 
a  Corporation,  Plaintiff;  C.  F.  AINSWOBTH,  and  J.  H. 
BEAL,  Interveners  on  Behalf  of  Plaintiff,  Appellants, 
V.  JOHN  M.  EVANS  and  JENNIE  B.  EVANS,  De- 
fendants and  AppeUee& 

1,  CkttPOKATIONS —  PUEADINO  —  INTKRVKNTION  —  OOMPLAnTT  —  InSXTITI- 

oiSNGT. — Suit  having  been  brought  bj  a  corporation  against  one 
of  its  officers  to  compel  him  to  transfer  to  it  certain  property  which 
he  had  purchased  with  the  company's  funds  and  taken  the  title 
in  his  own  name,  and  defendant  later  having  obtained  control  of 
the  corporation  and  taken  steps  to  have  said  suit  dismissed,  minority 
stockholders  seeking  to  intervene  and  prosecute  the  action  to  judg- 
ment are  bound  to  allege  such  facts  as  would  support  an  independent 
suit  brought  by  them  in  that  behalf  and  facts  showing  that  the 
action  of  the  officers  would  result  in  loss  or  detriment  to  the  com- 
pany, or  that  the  company's  interest  would  suffer  if  the  action  was 
dismissed,  or  that  some  fraud  upon  their  rights  was  being  perpe- 
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tratedy  and  it  is  not  sufficient  to  allege  that  the  defendant  had 
obtained  control  of  the  company,  and  that  the  present  officers  are 
acting  in  "collusion"  with  him  for  the  purpose  of  "defrauding" 
the  company,  and  were  attempting  to  dismiss  the  suit,  to  the  irrepar- 
able injury  and  damage  of  the  interveners  and  others  similarly 
situated* 

2.  Pragticb  —  Intxbvention  —  Dismissal  of  at  Term  Subsequent  to 
Filing — ^Disgbetionaby. — ^Where  there  is  no  statute  limiting  the 
time  within  which  a  motion  to  diamiwB  a  complaint  in  intervention 
may  be  made,  and  the  order  granting  the  interveners  leave  to  inter- 
vene was  made  ex  parte,  it  was  clearly  within  the  sound  discretion 
of  the  court  to  entertain  a  motion  to  dismiss  such  complaint,  though 
made  several  months  after  leave  had  been  granted  and  at  a  subse- 
quent term. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  Counly  of  Yavapai. 
Bichard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  P.  Ainsworth,  in  persona  and  as  Attorney  for  Intervener 
J.  H.  Beal,  for  Appellants. 

The  interveners  being  stockholders  and  interested  in  lie 
original  suit  against  the  defendants  for  the  purpose  of  quiet- 
ing the  title  in  plaintiff  to  certain  property  wrongfully  held 
in  the  defendant's  name,  certainly  have  the  right  to  inter- 
vene for  the  purpose  of  protecting  the  corporate  property 
from  the  machinations  of  its  officers  and  directors  acting  in 
collusion  with  others.  Morawetz  on  Corporations,  sec.  389; 
Beach  on  Corporations,  sec.  886;  Allen  v.  Curtis,  26  Conn. 
456 ;  Peahody  v.  Flint,  6  Allen,  52 ;  Marsh  v.  E.  B.,  40  N.  H. 
548,  77  Am.  Dec.  732 ;  Hazard  v.  Durant,  11  E.  I.  195 ;  Hatves 
V.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827 ;  Mussina  v.  Gold- 
thwaite,  34  Tex.  125,  7  Am.  Rep.  281 ;  Shiveley  v.  Eureka  T. 
O.  M.  Co,,  129  Cal.  293,  61  Pac.  939 ;  Whitehead  v.  Sweet,  126 
Cal.  73,  58  Pac.  376 ;  Bronson  v.  Bailroad  Co.,  2  Wall.  283- 
302, 17  L.  Ed.  725 ;  General  Electric  Co.  v.  West  Ashfield  Imp. 
Co,,  73  Fed.  386,  387. 

An  intervener  has  the  same  right  as  the  plaintiff  or  other 
original  party,  and  has  the  right  to  claim  the  benefit  of  the 
original  suit  and  to  prosecute  it  to  judgment,  and  such  right 
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cannot  be  defeated  by  a  dismissal  of  the  suit  by  the  plaintiff 
after  filing  of  the  petition  and  notice  thereof  to  such  plaintiffs. 
Elliott  V.  Ivers,  6  Nev.  287 ;  Field  v.  Gantier,  8  Tex.  74. 

In  fact  the  court  below  in  its  opinion  recognized  the  rights 
of  stockholders  to  intervene  in  actions  arising  under  like  cir- 
cumstances which  would  permit  an  independent  suit  to  be 
brought  by  a  minority  stockholder  against  a  third  person  to 
redress  a  wrong  done  to  the  corporation,  and  the  court  in  its 
opinion,  speaking  of  the  right  of  stockholders  to  intervene, 
says:  '*In  the  latter  case  it  must  appear  that  the  interests  of 
the  corporation  are  being  jeopardized  through  the  fraud  or 
bad  faith  upon  the  part  of  the  managing  officers  of  the  cor- 
poration in  failing  to  assert  the  rights  of  the  corporation  in 
the  suit  or  in  suffering  the  judgment  to  be  taken  against  it." 
This  is  a  very  clear  exposition  of  the  law  as  to  intervention 
by  stockholders  in  suit  brought  by  or  against  corporations. 
But  wherein  does  the  complaint  in  intervention  fail  to  meet 
these  requirements?    A  more  flagrant  abuse  of  power,  a  more 
open  showing  of  bad  faith  and  collusion  on  the  part  of  officers 
of  the  corporation  and  the  directors,  headed  by  the  defend- 
ants themselves  can  hardly  be  shown,  than  appears  in  this 
case.    After  admitting  in  his  answer  that  the  property  claimed 
by  the  corporation  was  bought  for  and  on  behalf  of  the  plain- 
tiff corporation,  and  that  he  was  about  to  execute  a  deed  to  it, 
conveying  to  it  all  the  property  claimed,  the  defendant  John 
M.  Evans,  as  is  alleged"  in  the  complaint  in  intervention,  and 
admitted  by  the  motion  to  strike,  secures  control  of  the  plain- 
tiff corporation,  secures  a  board  of  directors  who  elect  him 
the  president  of  the  plaintiff  corporation,  and  then  this  same 
board  of  directors,  with  the  defendants  as  directors  and  offi- 
cers of  the  plaintiff,  resolve  to  dismiss  the  plaintiff's  attorney 
and  substitute  in  his  place  the  attorneys  for  the  defendants, 
and  to  dismiss  the  action  of  the  plaintiff  against  the  defend- 
ants, which  resolution  is  signed  by  the  defendant  John  M. 
Evans  himself  and  seconded  by  one  of  his  attorneys ;  and  fol- 
lowing this  up,  the  attorneys  for  the  defendants,  claiming 
also  to  act  as  the  attorneys  for  the  plaintiff,  did  move  the 
court  for  a  dismissal  of  the  action.    Under  such  circumstances 
the  right  to  intervene  is  clear  and  complete  and  it  can  hardly 
be  required  that  permission  to  intervene  to  protect  the  rights 
of  the  plaintiff  corporation  should  be  asked  of  the  directors 


278  Keystone  Copper  etc.  Co.  v,  Evans.        [9  Ariz. 

and  officers  of  the  plaintiff  corporation.  Miller  v.  Murray,  17 
Colo.  408,  30  Pac.  46;  Bjomgaard  v.  Ooodhue  County ,  49 
Minn.  483,  52  N.  W.  49 ;  Hannerty  v.  Standard  Theatre  Co., 
109  Mo.  297,  19  S.  W.  82;  Gerry  v.  Bismarck  Bank,  19  Mont 
191,  47  Pac.  8m 

Joseph  H.  Eibbejy  A.  C.  Baker,  and  Walter  Bennett,  for 
Appellees. 

KENT,  0.  J.— The  Keystone  Copper  and  Gold  Mining  Com- 
pany, a  corporation,  hereinafter  referred  to  as  the  "company," 
filed  its  complaint  against  the  defendants,  John  M.  Evans 
and  Jennie  E.  Evans,  his  wife,  the  appellees  here,  alleging 
in  substance  that  the  company  was  the  owner  of,  and  entitled 
to  the  possession  of,  certain  mining  claims,  and  that  the  defend- 
ant Evans,  as  vice-president  and  general  manager  of  the  com- 
pany, purchased  with  funds  of  the  company  the  property 
for  and  on  behalf  of  the  company,  and  caused  the  property 
to  be  conveyed  to  him  instead  of  to  the  company,  and  that 
Evans  refuses  to  comply  with  the  demand  of  the  company 
to  convey  the  property  to  it.  After  the  defendants  had 
filed  their  answers,  and  the  case  was  at  issue,  C.  F.  A  ins- 
worth  and  J.  H.  Beal,  by  leave  of  court,  filed  a  complaint 
in  intervention,  which  set  forth,  in  substance,  that  the  inter- 
veners were  stockholders  in  the  company;  that  the  original 
complaint,  which  the  interveners  made  a  part  of  their  com- 
plaint in  intervention,  had  been  filed  by  the  company;  that 
the  company  was  the  owner  of  the  property  in  question ;  that 
Evans  had  bought  the  same  for  the  company  out  of  the 
company's  moneys,  and  had  taken  the  title  thereto  in  his 
name,  but  had  refused  and  still  refuses  to  transfer  the  prop- 
erty to  the  company ;  that  the  defendants  have  no  right,  title, 
or  interest  in  the  property ;  that  the  defendants,  by  controlling 
a  majority  of  the  capital  stock,  have,  since  the  institution 
of  this  action  by  the  company,  obtained  control  of  the 
company,  and  have  elected  a  board  of  directors,  which  board 
elected  the  defendant  John  M.  Evans  president,  and,  acting 
coUusively  with  the  defendants,  passed  a  resolution  to  employ 
the  defendant's  attorneys,  on  behalf  of  the  company,  to  appear 
in  the  action  for  the  plaintiff  company  for  the  purpose  of 
having  the  action  dismissed;  that  such  appearance  and  such 
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motion  have  been  made;  that  such  action  of  the  directors  and 
of  the  present  officers  was  taken  in  pollusion  with  the  defend- 
ants for  the  purpose  of  depriving  and  defrauding  the  com- 
pany and  its  stockholders  of  their  right,  title,  and  interest 
in  and  to  the  property,  and  for  the  purpose  of  retaining  the 
title  to  the  property  in  the  defendant  Evans;  that  the  direc- 
tors and  officers  are  still  attempting  to  have  the  action  dis- 
missed, and  refuse  to  allow  the  same  to  be  prosecuted  to 
final  judgment,  all  of  which,  if  allowed,  would  irreparably 
injure,  damage,  and  defraud  the  interveners,  and  others  sim- 
ilarly situated,  of  their  rights  in  said  property.  The  com- 
plaint in  intervention  concludes  with  a  prayer  that  defendants 
be  adjudged  to  have  no  adverse  claims  to  the  property,  and 
be  barred  from  asserting  any  such  claims,  and  that  they  be 
required  to  execute  a  deed  conveying  the  property  to  the  com- 
pany. Upon  an  authorization  to  that  effect  from  the  present 
directors  of  the  company,  a  motion  was  made  to  dismiss  the 
original  complaint  of  the  company,  which  does  not  appear  to 
have  been  passed  upon  by  the  court.  A  motion  of  the  defend- 
ants to  dismiss  the  complaint  in  intervention  was  granted, 
and  the  ruling  in  that  respect  is  brought  to  this  court  for 
review. 

The  trial  court  recognized  the  rule  that  where  it  appears 
that  the  interests  of  the  corporation  are  being  jeopardized 
through  fraud  or  bad  faith  on  the  part  of  the  managing 
officers  of  the  corporation,  in  failing  to  assert  the  rights  of 
the  corporation  in  the  suit,  or  in  suffering  judgment  to  be 
taken  against  it,  a  complaint  in  intervention  in  such  suit  by 
stockholders  having  an  interest  in  the  subject-matter  of  the 
suit  which  may  be  affected  by  the  judgment  is  properly  to  be 
allowed;  but  the  court  held  that,  though  such  interest  was 
here  shown,  the  complaint  in  intervention  failed  to  state  facts 
entitling  the  stockholders  to  intervene.  The  question  before 
us  is  as  to  the  sufficiency  in  this  respect  of  the  complaint  in 
intervention.  We  think  the  trial  court  was  right  in  holding 
that  the  complaint  in  intervention  was  insufficient.  No  alle- 
gation is  made  that  the  defendant  Evans  originally  took  the 
title  to  the  property  unlawfully  or  wrongfully  or  against  the 
wishes  or  interest  of  the  company.  As  both  the  original  com- 
plaint and  the  complaint  in  intervention  are  silent  in  respect 
to  any  allegation  that  the  original  taking  of  the  title  in  the 
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name  of  the  defendant  Evans  was  improper  or  nnauthorized, 
it  must  be  assumed  that  h^  so  took  it  with  the  sanction  of  the 
company,  and  in  its  interests.  There  is  no  allegation  that 
the  relation  so  created  between  Evans  and  the  company, 
proper  in  its  inception,  has  become  altered,  or  that  the  arrange- 
ment or  agreement  or  trust,  or  whatever  was  the  relation  so 
existing,  has  terminated;  nor  is  there  anything  to  show  that 
Evans  denies  the  trust,  or  that  it  has  now  become  the  duty 
of  Evans  to  transfer  the  title  to  the  property  to  the  company, 
further  than  the  fact  that  the  original  officers  saw  fit  to 
institute  their  action.  It  is  not  alleged  that  Evans  or  the 
defendants  are  in  possession  of  the  property,  or  are  making 
any  claim  to  the  property  adverse  to  the  company,  or  are 
withholding  the  same  from  the  company,  or  are  interfering 
with  the  management  of  the  property  by  the  company,  or  are 
doing  any  acts  to  the  detriment  of  the  property.  No  facts 
are  alleged  to  show  the  status  of  the  property  at  the  time  of 
the  filing  of  the  complaint  in  intervention,  or  the  then  exist- 
ing rights  of  the  company;  nor  are  any  facts  alleged 
which  show  that  any  damage  is  resulting  or  will  result  to 
the  company  by  Evans  retaining  the  title  in  his  name.  As 
the  case  stands  on  the  original  complaint  and  the  complaint 
in  intervention,  the  former  officers  of  the  company  brought 
this  action  to  compel  Evans  to  make  a  transfer  of  the  title. 
The  original  officers  having  been  succeeded  by  a  new  set,  the 
latter  have  seen  fit  to  attempt  to  discontinue  the  action. 
They  may  have  done  this  for  reasons  perfectly  proper,  and  in 
the  interest  of  the  company,  under  the  original  or  under  some 
other  subsequent  agreement  with  Evans.  Whatever  their  rea- 
sons may  be,  what  they  have  done  or  are  attempting  to  do 
is  done  on  behalf  of  the  company,  and  through  the  action  of 
stockholders  representing  a  majority  of  the  capital  stock. 
To  authorize  the  court  to  interfere  on  behalf  of  minority 
stockholders  in  such  suit,  and  to  take  the  management  and 
administration  of  the  afi^airs  of  the  company  from  the 
officers  of  the  company,  and,  on  behalf  of  such  mi- 
nority, to  direct  how  the  property  of  the  company  shall 
be  held  or  controlled,  facts  must  be  alleged  by  such 
minority  as  would  support  an  independent  suit  brought  hy 
them  in  that  behalf,  and  such  facts  as  will  show  that  the 
action  of  the  officers  will  result  in  loss  or  detriment  to  the 
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company,  or  that  the  company's  interests  will  suffer  if  the 
action  be  dismissed,  or  that  some  fraud  upon  their  rights  is 
being  perpetrated.    It  is  not  sufficient  to  allege,  as  here,  that 
the  defendant  has  obtained  control  of  the  company,  and  that 
the  present  officers  are  acting  in  collusion  with  him  for  the 
purpose  of  defrauding  the  company.     Some  facts  must  be 
alleged  to  show  why  such  collusion  is  improper,  or  that  some 
loss  or  damage  will  be  sustained  by  the  minority  or  the  com- 
pany if  the  contemplated  action  of  the  officers  is  carried  out, 
or  to  show  fraud  or  bad  faith  on  the  part  of  the  officers.     To 
characterize  an  act  as  fraudulent  does  not,  in  legal  effect, 
charge  it  as  fraudulent ;  and  such  facts  are  not  shown  by  alle- 
gations that  there  is  collusion,  and  that  the  defendant  refuses 
to  transfer  the  title  to  the  property,  and  that  he  is  to  be 
allowed  to  retain  it  for  the  purpose  of  defrauding  the  com- 
pany.   It  does  not  necessarily  follow  that  there  is  fraud,  or 
that  there  will  be  loss  or  damage  to  the  company,  merely  be- 
cause the  defendant  retains  in  his  name  the  legal  title  to  prop- 
erty of  the  company  which  he  has  taken  in  his  name  with  the 
assent  of  the  company ;  and  such  fraud  and  loss  and  damage 
cannot  be  inferred  from  the  fact  that  the  present  officers  of 
the  company,  though  elected  at  the  instance  of  the  defendant, 
have  seen  fit,  on  behalf  of  the  company,  to  attempt  to  aban- 
don the  purpose  of  the  former  officers  to  obtain  such  transfer. 
We  think  the  complaint  in  intervention  fails  to  set  forth 
facts  which  show  that  the  interveners  are  entitled  to  intervene 
and  prosecute  the  original  action  on  behalf  of  the  company, 
and  that  it  was  properly  dismissed. 

It  is  also  assigned  that  the  trial  court  erred  in  granting 
the  motion  to  dismiss  the  complaint  in  intervention  at  a  term 
subsequent  to  the  one  during  which  the  complaint  in  interven- 
tion was  permitted  to  be  filed.  Our  statutes  do  not  limit  the 
time  within  which  such  motion  may  be  made,  and  the  court 
has  full  control  over  proceedings  before  it  until  final  judg- 
ment, whether  made  at  one  term  or  another.  The  order 
granting  the  interveners  leave  to  intervene  was  made  ex  parte, 
and  it  was  clearly  within  the  sound  discretion  of  the  court 
to  entertain  the  motion  to  dismiss  such  complaint,  though  made 
several  months  after  the  leave  to  file  the  complaint  had  been 
granted,  and  at  a  subsequent  term. 

The  judgment  of  the  district  court  is  affirmed. 

DOAN,  J.,  and  DAVIS^  J.,  concur. 
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[Civil  No.  871.    Tiled  Mareh  30,  1905.] 
[80  Pae.  352.] 

0.  K.  FRANKLIN,  Administrator  of  the  Estate  of  Jerry 

Neville,  Deceased,  Plaintiff  and  Appellant,  v.  M.  M. 
TRICKEY,  Administrator  of  the  Estate  of  N.  H.  CJhapin, 
Deceased,  Defendant  and  Appellee. 

1.  Executors  and  Adionistbatqbs — Claims  against  Estati— PABTms- 

SHIP — ACCOUNTINa — ^DXMAMD  UPON  Administbatob  Unnecessast 
:— Bev.  Stats.  Asiz.  1001,  pars.  1739,  1742,  1743,  1749,  Construed. 
— ^Paragraphs  1739  and  1742,  tupra,  provide  for  the  pnblieation 
hj  executors  and  administrators  of  notice  to  ereditors  to  exhibit 
.  elaims,  and  state  that  all  ehiims  arising  upon  contract  must  be 
presented  within  the  time  mentioned  in  the  notice,  or  be  barred. 
Paragraphs  1739  and  1743,  ntpra,  provide  that  if  the  claim  be  not 
due,  or  be  contingent,  the  particulars  must  be  stated,  and  that  no 
holder  of  any  claim  shall  maintain  anj  action  thereon  unless  the 
,  claim  is  first  presented  to  the  executor  or  administrator.  Upon 
the  death  of  one  partner  the  assets  of  the  partnership  passed  into 
the  hands  of  the  surviving  partner,  who  in  turn  died  five  days 
later.  The  administrator  of  the  surviving  partner  took  control  of  the 
partnership  affairs  and  wound  them  up,  retaining  as  administrator 
*  all  the  proceeds.  Eeld,  that  said  surviving  partner's  administrator 
became  a  trustee  of  whatever  portion  of  said  property  might  be 
adjudged  to  belong  to  said  first  partner,  and  that  that  portion 
was  no  part  of  the  surviving  partner's  estate  nor  subject  to  the 
requirements  of  statutes,  supra,  and  that  the  administrator  of  the 
partner  first  deceased  was  entitled  to  maintain  an  action  against 
the  surviving  partner's  administrator  for  an  accounting,  without 
first  presenting  any  demand. 

8.  Bepobts — UNOFnciAL — AuTHOBrTY. — The  omission  of  an  opinion  of 
a  court  of  last  resort  of  a  sister  state  from  its  official  reports, 
though  unofScially  reported,  permits  this  court  to  disregard  it. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
George  E.  Davis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

S.  L.  Kingan,  Barnes  &  Martin,  and  S.  M.  Franklin,  for 

Appellant 
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The  surviving  partner,  Chapin,  immediately  after  the  death 
of  Neville  had  two  separate  estates  or  properties  in  his  pos- 
session^ — ^to  wit,  the  partnership  estate  and  his  individual 
estate.  The  partnership  estate  he  held  as  trustee.  Smith  v. 
Walker,  38  Cal.  385,  99  Am.  Dec.  415. 

As  the  surviving  partner  held  this  property  in  trust  for  the 
benefit  of  all  interested  in  the  partnership  assets,  so  the  sur- 
viving partner's  personal  representative,  his  administrator, 
received  it  from  the  surviving  partner.  As  it  was  a  trust 
estate  before  the  death  of  the  surviving  partner,  so  it  remained, 
and  so  it  came  into  the  hands  of  Trickey.  Dayton  v.  Bartlett, 
38  Ohio  St  361 ;  Bates  on  Partnership,  sec.  714 ;  Thompson  v. 
Thompson,  1  Brad.  Surr.  24 ;  Brooks  v.  Brooks,  12  Heisk.  12 ; 
Theller  v.  Such,  57  Cal.  447. 

Smith  &  Ives,  and  Thomas  D.  Satterwhite,  for  Appellee. 

KENT,  C.  J. — The  complaint  in  this  case  alleges  that  Neville 
and  Chapin  were  partners;  that  Neville  died  on  January  3, 
1900,  and  that  Chapin,  the  surviving  partner,  having  posses- 
sion of  the  partnership  assets,  died  five  days  thereafter,  and 
before  the  partnership  affairs  were  adjusted;  that  the  plain- 
tiff, Franklin  (appellant  in  this  court),  duly  qualified  as  ad- 
ministrator of  Neville's  estate,  and  the  defendant,  Trickey, 
duly  qualified  as  administrator  of  Chapin 's  estate.  The 
complaint  further  alleges  that  the  partnership  property  came 
into  the  possession  of  the  defendant,  Trickey,  as  administrator 
of  Chapin 's  estate,  and  that  he  still  retains  such  property, 
or  the  proceeds  thereof,  and  has  wound  up  the  partnership 
business;  and  the  plaintiff  asks  for  an  accounting  of  such 
partnership  property,  and  for  the  payment  to  plaintiff,  as 
administrator,  of  such  portion  of  said  partnership  property 
as  shall  be  found  to  belong  to  Neville's  estate.  The  court 
below  sustained  a  demurrer  to  the  complaint  on  the  ground 
that  the  complaint  was  insufficient,  inasmuch  as  it  does  not 
contain  an  allegation  that  a  claim  against  the  estate  of  Chapin 
was  filed  with  the  administrator,  as  required  by  law. 

The  sole  question  presented  for  our  consideration  by  the 
appeal  is  whether  it  is  necessary  to  file  a  claim  with  the  admin- 
istrator before  such  suit  as  is  here  before  us  can  be  sustained. 
The  provisions  of  our  statute  under  which  it  is  contended  by 
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the  appellee  that  the  presentation  of  such  claim  is  necessary 
are  as  follows:  "Every  executor,  or  administrator  must,  imme- 
diately after  his  appointment,  cause  to  be  published  in  some 
newspaper  of  the  county  ...  a  notice  to  the  creditors  of  the 
decedent,  requiring  all  persons  having  claims  against  him  to  ex- 
hibit them  with  necessary  vouchers  to  the  executor  or  adminis- 
trator." '*A11  claims  arising  upon  contracts  hereafter  made, 
whether  the  same  be  due,  not  due,  or  contingent,  must  be 
presented  within  the  time  limited  in  the  notice,  and  any  claim 
not  so  presented  is  barred  forever."  Paragraphs  1107,  1110, 
Rev.  Stats.  1887  (re-enacted  paragraphs  1739,  1742,  Rev. 
Stats.  1901).  **If  the  claim  be  not  due  when  presented,  or  be 
contingent,  the  particulars  of  such  claim  must  be  stated." 
**No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  is  first  presented  to  the  execu- 
tor or  administrator."  Paragraphs  1111, 1117,  Rev.  Stats.  1887 
(re-enacted  paragraphs  1743,  1749,  Rev.  Stats.  1901).  It  is 
clear  that  the  law  requires,  as  a  prerequisite  to  an  action 
founded  upon  a  claim  against  a  decedent's  estate  arising  upon 
a  contract,  that  a  claim  be  first  presented  to  the  administrator 
of  such  estate.  The  question  for  our  determination  is  whether 
this  claim  to  partnership  assets  in  the  hands  of  an  adminis- 
trator of  a  deceased  partner  is  a  claim  against  such  decedent 
and  his  estate  within  the  meaning  of  the  statute.  We 
think  that  th^re  is  no  question  that  the  statute  does  not  apply 
to  such  a  case.  The  property  of  the  partnership,  until  the 
affairs  of  such  partnership  be  settled  and  his  share  paid  over 
to  his  administrator,  is  in  no  sense  property  of  the  decedent, 
or  property  to  be  administered  as  a  part  of  his  estate.  In- 
deed, except  for  the  circumstances  of  this  case, — ^namely,  the 
death  of  both  partners  before  the  partnership  was  wound  up, — 
the  administrator,  as  such  administrator,  would  have  no  right 
to  the  partnership  assets,  but  the  surviving  partner  would 
have  the  right  to  possession.  It  was  by  virtue  of  the  decease 
of  his  partner,  Neville,  that  Chapin,  as  surviving  partner, 
had  the  right  of  possession  of  the  partnership  assets  as  against 
the  administrator  of  Neville.  The  fact  that  Chapin  died  be- 
fore the  partnership  was  wound  up  and  its  affairs  settled 
did  not  give  to  Trickey,  as  Chapin 's  administrator,  any  claim 
upon  or  right  to  the  partnership  assets  as  a  part  of  Chapin 's 
estate,  prior  to  the  distribution  and  receipt  by  him,  as  such 
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administrator^  of  Cbapin's  share  therein.  He  held  such  part- 
nership funds  in  trust  for  the  respective  partners,  as  their  in- 
terest might  appear;  and  while,  after  a  division  and  settle- 
ment of  the  partnership  assets,  Chapin's  share  would  properly 
become  a  part  of  Chapin's  estate,  to  be  administered  by  his 
administrator  as  a  part  of  that  estate,  and  subject  only  to 
claims  of  creditors  when  such  claims  were  duly  presented  in 
accordance  with  the  statute,  on  the  other  hand,  Neville's 
share  of  such  partnership  or  its  assets  does  not  become  a  part 
of  Chapin's  estate,  or  subject  to  the  requirements  imposed 
upon  creditors  of  such  estate.  Neville's  administrator  is  not 
suing  to  recover  upon  any  claim  due  from  Chapin  or  his 
estate,  nor  does  he  allege  that  the  partnership  funds  have 
been  administered  into  Chapin 's  estate.  He  is  suing  to 
recover  property  of  Neville  belonging  to  Neville's  estate  by 
virtue  of  his  partnership  relation,  which,  by  reason  of  Neville's 
death  and  the  subsequent  death  of  Chapin  prior  to  a  settle- 
ment, has,  by  this  elimination  of  both  partners,  come  into  the 
hands  of  the  administrator  of  the  last  survivor  for  settlement 
by  him.  The  administrator  holds  it,  not  as  a  part  of  such 
estate,  but  as  Chapin  himself  held  it,  in  trust;  and  he  is 
accountable  as  a  trustee  for  the  completion  of  such  trust.  It 
follows,  therefore,  that  this  not  being  a  claim  against,  or 
one  sought  to  be  paid  out  of,  the  assets  of  the  decedent's 
estate,  no  such  presentation  of  the  claim  was  necessary,  and  the 
statute  referred  to  has  no  application.  1  Abbott's  Probate 
Law,  p.  499 ;  Marlatt  v.  Scantland,  19  Ark.  443 ;  Galbraith  v. 
Tracy,  153  El.  54,  38  N.  E.  937,  28  L.  E.  A.  129,  46  Am.  St. 
Rep.  867 ;  Thomson  v.  Thomson,  1  Bradf .  Surr.  24 ;  Dayton  v. 
Bartlett,  38  Ohio  St.  357;  Brooks  v.  Brooks,  12  Heisk.  12; 
Carr  v.  Catlin,  13  Kan.  393 ;  Ounter  v.  Janes,  9  Cal.  643 ;  La- 
throp  V.  Bampton,  31  Cal.  17,  89  Am.  Dec.  141;  Theller  v. 
Such,  57  Cal.  447 ;  Manuel  v.  Escolle,  65  Cal.  110,  3  Pac.  411 ; 
Andrade  v.  Superior  Court,  75  Cal.  459,  17  Pac.  531 ;  Roach 
V.  Caraffa,  85  Cal.  436,  25  Pac.  22 ;  Corson  v.  Berson,  86  Cal. 
433,  25  Pac.  7 ;  McGrath  v.  Carroll,  110  Cal.  79,  42  Pac.  466 ; 
Elizdlde  v.  EUzalde,  137  Cal.  634,  66  Pac.  369,  70  Pac.  861. 

It  is  contended  by  the  appellee  that  the  sections  of  our 
statute  which  we  have  quoted  were  taken  from  the  California 
law,  and  that  at  the  time  of  their  adoption  the  supreme  court 
of  California  had  decided  the  question  adversely  to  the  appel- 
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lant  in  this  case,  and  that  the  statute  was  adopted  with  such 
construction,  and  that  we  are  bound  thereby.  But  the  doc- 
trine invoked  has  no  application  to  the  present  case,  since  we 
do  not  find  that  such  a  construction,  so  contrary  to  the  inter- 
pretation of  the  law  as  found  in  the  California  cases  already 
cited,  was  given  to  the  statute  by  the  supreme  court  of  Califor- 
nia at  the  time  of  the  adoption  of  the  statute  by  our  legisla- 
ture. The  case  referred  to  by  the  appellee  in  support  of  his 
contention  is  that  of  McKay  v.  Joy,  and  we  are  cited  by  the 
appellee  to  the  report  thereof  found  in  the  ninth  Pacific  Be- 
porter,  at  page  940.  As  there  reported,  we  find  that  the 
decision  was  a  commissioner's  decision.  The  case,  as  stated  by 
the  commissioners,  showed  that  McKay  and  one  Joy  were 
partners.  Joy  died,  and  the  defendant,  Joy,  was  appointed 
his  administrator.  The  partnership  property,  which  was  in 
the  hands  of  McKay,  was  taken  from  him  by  writ  of  replevin, 
and  delivered  by  the  sheriff  to  Joy,  the  administrator.  McEjiy 
then  brought  suit  against  Joy,  as  administrator,  for  an  ac- 
counting of  the  partnership  property.  It  appeared  on  the 
trial  that  no  claim  had  ever  been  presented  to  the  adminis- 
trator, and  the  commissioners  held  that  the  court  below  right- 
fully granted  a  nonsuit  because  of  the  failure  to  file  such 
claim.  The  commissioners  held  that  McKay,  as  the  surviving 
partner,  had  a  right  to  continue  in  possession  of  the  partner- 
ship property,  and  could  have  successfully  defended  the  action 
in  replevin  by  which  the  property  was  taken  from  him,  or 
could  have  maintained  an  action  to  recover  it  back ;  but  that 
the  accounting  asked  for  was  based  upon  a  claim  made  against 
the  estate  of  the  decedent  arising  on  a  contract,  and  as  such 
the  claim  should  have  been  first  filed,  as  required  by  the 
statute.  At  the  foot  of  the  commissioner's  decision  appears 
the  order  and  judgment  of  the  supreme  court,  in  the  usual 
form,  viz:  '*For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  afiSrmed."  This  decision  was  filed,  as  it  ap- 
pears, on  February  19, 1886.  As  pointed  out  by  the  appellant, 
this  decision  of  the  commissioners  and  such  judgment  of  the 
eourt  is  not  to  be  found  in  any  volume  of  the  official  reports 
of  California.  The  same  case,  however,  as  is  shown  by  the 
title,  the  number  of  the  case,  and  the  statement  by  the  court, 
is  found  in  McKay  v.  Joy,  70  Cal.  581,  11  Pac.  832,  The 
opinion,  filed  on  the  thirty-first  day  of  August,  1886,  is  brief. 
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and  is  as  follows:  '*The  Court. — ^Bill  filed  by  a  surviving 
partner  against  the  administrator  for  an  accounting.  The 
complaint  alleged  that  there  never  had  been  any  settlement  or 
accounting  between  the  plaintiff  and  the  deceased  before  the 
death,  nor  since  with  the  defendant.  Section  1585  of  the  Code 
of  Civil  Procedure  gives  to  the  surviving  partner  ample 
power  to  take  possession  of  the  property  of  the  partnership 
and  wind  up  its  affairs.  It  necessarily  follows  that  he  does 
not  need  the  interposition  of  a  court  of  equity  to  aid  him  in 
doing  that  which  he  has  ample  authority  to  do  himself. 
Judgment  affirmed.  Thortiton,  J.,  dissented.''  It  seems 
probable  that  the  supreme  court  of  California,  upon  further 
investigation,  declined  to  adopt  the  views  of  the  commissioners 
as  given  in  their  opinion,  but  substituted  the  opinion  above 
quoted,  in  which  the  court  affirmed  the  judgment  on  a  differ- 
ent ground;  and  that  the  commissioners'  decision,  reported  in 
volume  9  of  the  Pacific  fieporter,  for  that  reason  was  directed 
to  be  omitted  from  the  official  reports.  But  whatever  be  the 
reason  for  its  omission  from  the  official  reports,  such  fact  In 
itself  permits  us  to  disregard  it. 

We  think  the  demurrer  to  the  complaint  should  have  been 
overruled.  The  judgment  of  the  district  court  is  therefore 
reversed  and  the  case  remanded  to  that  court  for  further  pro- 
ceedings. 

SLOAN,  J.,  and  DOAN,  J.,  concur. 
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[OivU  No.  895.    Filed  March  30,  1905.] 
[80  Fac.  329.] 

CHAKLES  CUNNINGHAM  et  al.,  Plaintiffs  and  Appellants, 
V.  JACOB  PIRRUNG  et  al.,  Defendants  and  Appellees. 

!•  Mines  and  Mining — Statutes — ^Relocation — ^Rbv.  Stats.  Abiz.  1901, 
PAR.  3241,  Valid. — The  statute,  supra,  relating  to  relocation  of 
mining  ground  is  not  in  conflict  with  the  statutes  of  the  United 
States. 

2.  Same— Belocation — ^Location  Notice— Rev.  Stats.  Amz.  1901,  par. 

3241,  Construed. — Under  paragraph  3241,  supra,  providing  what 
work  shall  be  done  in  relocating  an  abandoned  or  forfeited  claim, 
and  that  the  ''location  notice  shall  state  if  the  whole  or  anj  part 
of  the  new  location  is  located  as  abandoned  property  else  it  shaU 
be  void/'  the  relocator  must,  in  order  to  have  his  location  certificate 
valid,  recite  in  such  certificate  that  he  locates  such  claim  in  whole 
or  in  part  as  forfeited  or  abandoned  ground. 

3.  Same — Fobfeituee — Abandonment. — There  is  clear  distinction  in  law 

between  the  loss  of  the  possessory  title  to  a  mining  claim  bj 
forfeiture  and  its  loss  by  abandonment;  one  being  occasioned  after 
the  lapse  of  the  statutory  period  by  a  failure  to  perform  those 
acts  by  which  mining  claims  are  held,  or  to  comply  with  the 
requirements  of  mining  regulations,  and  is  complete  when  some 
one  enters  with  intent  to  relocate;  and  the  other  is  occasioned 
by  the  voluntary  act  of  relinquishing  possession  of  the  claim  with 
the  intention  not  to  return  and  occupy  it,  whereby  the  property 
forthwith  reverts  to  its  original  status  as  part  of  the  public  domain. 

4.  Same — Location  Notice — Evidence — ^Bev.  Stats.  Abiz.  1901,  par. 

3241,  Cited. — ^Under  the  statute,  supra,  where  a  relocator 's  right  is 
based  upon  the  loss  of  the  possessory  right  acquired  by  the  former 
locator,  a  location  certificate  which  fails  to  state  that  the  daim 
is  located  as  forfeited  or  abandoned  property  is  void,  and  such 
certificate  is  properly  excluded  from  evidence  in  an  action  to  quiet 
the  title. 

5.  Same — Same — ^Relocation  as  Forfeited  or  Abandoned  Ground  Ad- 

mits Validity  op  Former  Location — Estoppel. — ^If  a  claim  be 
relocated  as  a  forfeited  or  abandoned  claim,  such  relocation  admits 
the  validity  of  the  prior  location  and  estops  the  relocator  from 
proving  its  invalidity. 

6.  Same — Same — Evidence — Burden   op   Proof — Abandoned   ob   For- 

feited Claim — Invalidity  of  Prior  Location. — ^Whether  one  claims 
mining  ground  by  virtue  of  relocating  it  as  forfeited  or  abandoned 
ground,   or   by   virtue   of   location    upon   a   claim   held   previously 
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under  an  invalid  location,  in  either  case  the  burden  of  proof  is 
on  the  claimant  to  prove  that  the  ground  wa.*  forfeited  or  abandoned 
or  that  the  prior  location  was  invalid. 

7.  Samb  —  Action  to  Quiet  Title  —  Relocation  —  Evidencx  —  Suin- 
ciENCT — ^Rbv.  Stats  Ariz.  1901,  pae.  3241,  Cited. — Where  it  ap- 
peared from  the  evidence  that  there  had  been  a  prior  location, 
of  which  the  plaintiffs  had  knowledge,  and  that  the  plaintiffs  had 
not  located  the  ground  as  abandoned  ground  under  the  statute, 
iupra,  it  was  incumbent  upon  the  plaintiffs  to  establish  by  proof 
that  the  prior  location  was  invalid,  and  in  the  absence  of  such 
proof  the  complaint  was  properly  dismissed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ben  Goodrich,  and  Fred  A.  Sutter,  for  Appellants. 

Had  the  plaintiffs  stated  in  their  location  notices  that  they 
located  their  said  claims  as  abandoned  property,  such  state- 
ment would  have  been  a  direct  admission  of  the  validity  of 
defendants'  locations.  Providence  Gold  Mining  Co.  v.  Burke, 
6  Ariz.  323,  57  Pac.  641 ;  WUls  v.  Blaine,  5  N.  Mex.  238,  20 
Pac.  798 ;  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735 ;  Lind- 
ley  on  Mines,  par.  404. 

In  the  light  of  the  above  decisions,  had  plaintiffs  inserted  in 
their  location  notices  that  the  property  was  a  relocation  of 
abandoned  ground,  would  they  not  have  been  estopped  from 
attacking  the  validity  of  the  defendants'  locations,  which  is 
one  of  the  main  points  in  the  case  1 

There  can  be  no  relocation  except  where  there  has  been  a 
prior  valid  location.  Belk  v.  Meagher,  104  U.  S.  279,  26  L. 
Ed.  735. 

If  there  can  be  no  relocation  except  where  there  has  been 
a  prior  valid  location,  then  the  same  rule  applies  to  abandon- 
ment, to  the  effect  that  there  can  be  no  abandonment  except 
where  there  has  been  a  prior  valid  location ;  and  until  the  de- 
fendants prove  the  validity  of  their  pretended  locations 
made  on  the  29th  of  December,  1901,  plaintiffs  would  not 
be  compelled  to  state  in  their  location  notices  that  the  ground 
was  located  as  abandoned  ground. 

IX  Ariz.— 19 
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If  the  burden  should  be  imposed  upon  an  intending  locator 
of  a  mining  claim  of  ascertaining  if  the  ground  had  been  pre- 
viously legally  located,  such  a  provision  would  be  an  unreason- 
able hardship.  Carlin  v.  Freeman,  19  Colo.  App.  334,  75 
Pac.  26. 

If  the  supreme  court  of  Colorado  in  the  above  decision  saw 
fit  to  hold  that  their  statute,  requiring  that  in  any  case, 
whether  the  whole  or  a  part  of  an  abandoned  claim  is  located, 
the  location  certificate  may  state  that  the  whole  or  any  part 
of  the  new  location  is  located  as  abandoned  property,  which 
provision  is  merely  directory  or  permissive,  was  in  direct  con- 
flict with  section  2324  of  the  Revised  Statutes  of  the  United 
States,  then  surely  our  statute  providing  that  in  either  case 
a  new  location  monument  shall  be  erected,  and  the  location 
notice  shall  state  whether  the  whole  or  any  part  of  the  new  lo- 
cation is  located  as  abandoned  property,  else  it  shall  be  void^ 
being  mandatory,  as  it  is,  and  imposing  an  unreasonable 
hardship,  as  it  does,  must  surely  be  in  conflict  with  section 
2324  of  the  Revised  Statutes  of  the  United  States,  and  there- 
fore  cannot  stand. 

After  plaintiffs  made  their  case  and  proved  a  compliance 
with  all  the  requirements  of  both  the  federal  and  territorial 
laws,  in  the  absence  of  any  evidence  establishing  the  validity 
of  defendants'  locations,  the  court  should  have  found  the 
defendants'  notices  were  void,  as  there  was  no  testimony  to 
show  that  the  defendants  ever  marked  their  boundaries  within 
the  ninety  days,  nor  recorded  their  location  notices,  nor  sunk  a 
discovery  shaft  to  the  depth  of  ten  feet,  as  required  by  para- 
graph 3234  of  the  Revised  Statutes  of  Arizona,  and  a  failure 
to  do  any  or  all  of  these  things  would  forfeit  any  rights 
defendants  may  have  acquired  in  said  claims.  Kramer  v.  Set- 
tle, 1  Idaho,  485;  Depuy  v.  Williams,  26  Cal.  309;  Lockhard 
V.  Wills,  9  N.  Mex.  344,  54  Pac.  336;  Sission  v.  Summers, 
24  Nev.  379,  77  Am.  St.  Rep.  815,  55  Pac.  829;  Wright  v. 
Lyons,  45  Or.  167,  77  Pac.  8L 

Hereford  &  Hazzard,  for  Appellees. 

KENT,  C.  J. — The  complaint  sets  forth  facts  showing  that 
plaintiffs  duly  located  certain  mining  claims,  and  alleges  that 
the  plaintiffs  are  the  owners  and  entitled  to  the  possession 
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thereof;  that  the  defendants  make  some  claim  to  the  property 
— and  prays  to  have  the  plaintiffs'  title  to  the  property 
quieted  in  them.  The  answer  denies  the  allegation  of  the  com- 
plaint as  to  the  location  and  ownership  by  the  plaintiffs  of 
the  property  and  sets  forth  facts  showing  that  the  defendants 
made  valid  locations  of  the  property  prior  to  the  locations  of 
the  plaintiffs,  and  alleges  the  ownership  of  the  property  in  the 
defendants,  and  prays  that  the  title  to  the  property  be  quieted 
in  them.  Qn  the  trial  it  was  admitted  that  the  ground  in 
conflict  was  mineral  ground,  and  that  both  parties  found  min- 
eral in  place  thereon  before  their  respective  locations.  The 
plaintiffs  introduced  evidence  to  show  their  compliance  with 
the  requirements  of  the  law  in  respect  to  making  a  valid  loca- 
tion, and  subsequent  work  and  possession;  and  the  location 
notices  of  the  plaintiffs  were  received  in  evidence  by  the 
court,  subject  to  the  objection  of  the  defendants  as  to  their 
sufficiency,  in  that  they  did  not  state  that  the  ground  located 
was  located  as  forfeited  or  abandoned  ground.  It  developed 
in  the  evidence  adduced  by  the  plaintiffs  that  when  making 
their  location  there  were  some  monuments  and  signs  of  an 
attempted  prior  location  of  part  of  the  ground,  and  that  cer- 
tain notices  purporting  to  be  location  notices  had  been  posted 
on  portions  of  the  ground.  No  proof  was  offered  as  to  the 
invalidity  of  the  prior  locations.  After  the  plaintiffs  had 
rested,  the  defendants  called  one  witness  who  testified  that, 
shortly  prior  to  the  location  by  the  plaintiffs,  he  had  found 
monuments  on  the  claims,  and  notices  of  location  of  the  defend- 
ant Hutchinson  in  them.  Thereupon  the  court  sustained  the 
objection  of  the  defendants  to  the  introduction  of  the  location 
notices  of  the  plaintiffs  on  the  ground  that  such  notices  did 
not  contain  the  statement  required  by  the  statute,  that  the 
ground  was  located  as  abandoned  or  forfeited  ground,  and 
ordered  judgment  entered  for  the  defendants.  The  court 
made  its  finding  that,  from  the  evidence,  the  plaintiffs  were 
not  entitled  to  the  property,  for  the  reason  that  their  location 
notices  were  void,  since  they  did  not  contain  the  statement  re- 
quired by  the  statute,  and,  as  a  conclusion  of  law,  found  that 
the  defendants  were  entitled  to  a  judgment  dismissing  the 
complaint,  and  judgment  was  accordingly  entered,  from  which 
the  plaintiffs  appeal. 

The  plaintiffs  claim  on  this  appeal  that,  since  the  property 
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was  not  located  by  them  as  forfeited  or  abandoned  property, 
it  was  not  necessary  for  the  location  certificates  of  the  plain- 
tiffs to  state  that  the  claims  were  located  as  abandoned  ground; 
that  the  issue  was  not  whether  the  defendants  had  forfeited 
or  abandoned  the  ground,  but  whether  their  prior  locations 
were  valid;  that,  if  the  location  certificates  of  the  plaintiffs 
had  contained  the  statement  that  the  ground  was  located  as 
abandoned  ground,  the  plaintiffs  would  have  been  preclude 
thereby  from  contesting  the  validity  of  the  defendants'  prior 
location;  that  the  court  erred  in  holding  that  the  ground  was 
not  unoccupied,  vacant  land  of  the  United  States  subject  to 
location  by  the  plaintiffs ;  and  that  the  court  should  not  have 
dismissed  the  complaint  until  the  defendants  had  established 
the  validity  of  such  prior  locations. 

Our  statute  provides:  **  .  .  .  The  relocation  of  forfeited 
or  abandoned  lode  claims  shall  only  be  made  by  sinking  a 
new  discovery  shaft  and  fixing  the  boundary  in  the  same  man- 
ner and  to  the  same  extent  as  is  required  in  making  an  origi- 
nal location;  or  the  relocator  may  sink  the  original  discovery 
shaft  ten  feet  deeper  than  it  was  at  the  date  of  the  conmience- 
ment  of  such  location,  and  shall  erect  new  or  make  the  old 
monuments  the  same  as  originally  required.  In  either  case 
a  new  location  monument  shall  be  erected  and  the  location 
notice  shall  state  if  the  whole  or  any  part  of  the  new  location 
is  located  as  abandoned  property,  else  it  shall  be  void." 
Rev.  Stats.  Ariz.  1901,  par.  3241. 

This  statute  is  not  in  conflict  with  the  statutes  of  the 
United  States,  and  is  specific  in  its  requirements.  Under  it, 
a  person  who  seeks  to  take  advantage  of  the  loss,  by  for- 
feiture or  abandonment,  of  a  locator's  possessory  title,  by 
relocating  such  claim,  must,  in  order  to  have  his  location 
certificate  valid,  recite  in  such  certificate  that  he  locates  such 
claim,  in  whole  or  in  part,  as  abandoned  property.  There  is, 
of  course,  a  clear  distinction  in  law  between  the  loss  of  the 
possessory  title  to  a  mining  claim  by  forfeiture,  and  its  loss 
by  abandonment;  the  one  being  occasioned  after  the  lapse  of 
the  statutory  period,  by  a  failure  to  perform  those  acts  by 
which  mining  claims  aire  held,  or  to  comply  with  the  require- 
ments of  mining  regulations,  and  is  complete  when  some  one 
enters  with  intent  to  relocate ;  and  the  other  is  occasioned  by 
the  voluntary  act  of  relinquishing  possession  of  the  claim,  with 
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the  intention  not  to  return  and  occupy  it,  whereby  the  proper- 
ty forthwith  reverts  to  its  original  status  as  a  part  of  the 
public  domain.  While,  in  terms,  the  act  requires  that  upon 
such  relocation  the  notice  shall  state  that  it  is  located  as 
abandoned  property,  it  is  clear  from  the  reading  of  the  whole 
act  that,  though  the  legislature  has  not  carefully  preserved 
the  distinction,  where  the  relocation  is  based  upon  the  loss  of 
the  possessory  title,  whether  by  forfeiture  or  abandonment,  the 
new  location  notice  should  state  the  fact.  Where,  therefore, 
the  new  locator's  right  is  based  upon  the  loss  of  the  possess- 
ory right  acquired  by  a  former  locator,  a  location  certificate 
which  fails  to  state  that  the  claim  is  located  as  forfeited  or 
abandoned  property  is  void,  and  the  new  locator  acquires  no 
rights  under  it ;  and  such  certificate  in  such  a  case  is  properly 
to  be  excluded  by  a  court  when  offered  in  evidence  of  a  right 
so  claimed  to  have  been  acquired. 

But  it  does  not  follow  that  where  there  has  been  an  at- 
tempted prior  location,  though  such  be  known  to  the  subse- 
quent locator,  he  should  therefore  state  in  his  location  notice 
that  he  locates  the  ground  as  abandoned  property.  It  is  only 
when  such  prior  location  is  a  valid  location  that  the  subsequent 
location  notice  should  contain  such  statement.  If  a  claim  be 
relocated  as  a  forfeited  or  abandoned  claim,  such  relocation 
admits  the  validity  of  the  prior  location,  and  the  issue  then  is, 
conceding  such  prior  location,  whether  the  prior  locator  has 
lost  his  right  by  forfeiture  or  by  abandonment;  but  where 
a  subsequent  locator  bases  his  right  upon  the  contention  that 
the  prior  locator  never  made  a  valid  location  under  the  law, 
then  he  is  not  relocating  a  forfeited  or  abandoned  claim,  but 
is  making  an  original  location  of  a  claim,  the  prior  attempted 
location  of  which  is  invalid.  In  such  a  case  the  issue  is  not 
whether  the  prior  locator  has  lost  a  possessory  right  once  le- 
gally established,  but  whether  the  prior  locator  ever  estab- 
lished a  legal  right.  In  such  a  case  the  statute  referred  to 
has  no  application,  and  it  not  only  would  not  be  proper  for 
the  new  locator  to  state  in  his  location  notice  that  he  located 
the  claim  as  abandoned  property,  but  such  statement,  if  made, 
would  preclude  him  from  contesting  the  question  to  be  deter- 
mined,— namely,  the  validity  of  the  prior  location.  Providence 
etc.  Co.  V.  Burke,  6  Ariz.  323,  57  Pac.  641;  Belk  v.  Meagher, 
104  U.  S.  279,  26  L.  Ed.  735 ;  Wills  v.  Blain,  4  N.  Mex.  378,  20 
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Pac.  798;  Lindley  on  Mines,  pars.  216-219,  404,  643,  755; 
Barringer  &  Adams  on  Mines,  c.  11 ;  Copper  Globe  Mining  Co. 
V.  Allman,  23  Utah,  410,  64  Pac.  1019 ;  Becker  v.  Pugh,  9  Colo. 
589,  13  Pac.  906;  Bryan  v.  McCaig,  10  Colo.  309,  15  Pac. 
413 ;  Hopkins  v.  Noyes,  4  Mont.  550,  2  Pac.  280.  To  make  a 
valid  location,  however,  the  location  must  be  upon  unappro- 
priated mineral  land  of  the  government.  Where  there  has 
been  in  fact  no  attempted  prior  location,  the  appropriator 
finds  no  difficulty  in  perfecting  his  location  by  performing  the 
acts  required  by  law  in  respect  thereto.  When,  however,  a 
person  desiring  to  make  such  location  finds  evidence  upon  the 
ground,  or  has  actual  knowledge,  of  an  attempted  prior  loca- 
tion, he  may  locate  such  ground  himself  only  if  the  same  is 
unappropriated  public  land..  Whether  it  is  such,  or  not, 
depends  upon  the  facts  in  the  case.  It  may  be  unappropriated 
and  open  to  such  location, — 1.  By  reason  of  the  fact  that  the 
prior  locator,  having  made  a  valid  location,  had  abandoned 
the  ground  or  has  forfeited  it.  In  either  such  case,  whether 
a  forfeiture  or  an  abandonment  has  occurred,  the  ground 
becomes  again  a  part  of  the  public  domain  by  reason  of  such 
forfeiture  or  abandonment,  and  it  is  because  it  is  such  part  of 
the  public  domain  that  it  is  again  open  to  relocation.  The 
locator  must  determine,  therefore,  whether  such  abandonment 
and  forfeiture  has  in  fact  taken  place,  and,  if  he  so  decides, 
must  make  his  location  accordingly,  and,  under  our  statute, 
must  state  in  his  location  certificate  that  he  locates  the  same  as 
abandoned  ground.  And  in  such  case,  in  a  suit  to  establish 
his  title,  the  burden  is  on  him  to  prove  that  the  ground  was 
forfeited  or  abandoned,  and  that  is  the  issue  to  be  determined. 
2.  Such  ground  may  be  unappropriated  public  ground  because 
the  prior  location  was  not  a  valid  prior  location,  and  the  prior 
locator  therefore  never  acquired  any  rights  thereunder,  and 
the  ground  never  lost  its  character  as  a  part  of  the  public 
domain.  When  such  fact  exists,  the  subsequent  locator  lo- 
cates such  ground  as  an  original  location,  and  ^ot  as  aban- 
doned ground;  and  his  location  certificate  properly  omits  any 
statement  that  he  locates  the  ground  as  abandoned  ground, 
for  to  so  state  would  be  a  concession  of  the  validity  of  the 
prior  location.  But  when  such  subsequent  locator  finds  upon 
the  ground  monuments  or  other  evidences  of  an  attempted 
prior  location,  or  has  actual  knowledge  thereof,  and  yet  locates 
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the  ground  as  an  original  location,  in  a  suit  to  establish  his 
title  to  the  ground  the  burden  is  upon  such  subsequent  locator 
to  establish  that  the  prior  location  was  invalid,  and  the  ground, 
by  reason  thereof,  was  open  to  location  by  him  as  a  part  of 
the  public  domain.  In  such  case  the  issue  is  the  invalidity 
of  the  prior  location.  In  the  one  case  the  subsequent  locator 
must  establish  the  forfeiture  or  abandonment;  in  the  other, 
he  must  establish  the  invalidity  of  the  prior  location.  But  in 
either  case  the  burden  is  on  him,  and,  if  he  fails  in  such  proof, 
judgment  must  go  against  him. 

In  the  case  before  us,  the  plaintiffs  having  rested,  the  court, 
as  soon  as  the  evidence  clearly  showed  that  there  had  been 
a  prior  location,  of  which  the  plaintiffs  knew,  dismissed  the 
complaint,  and  rendered  judgment  against  the  plaintiffs.  This 
was  not  error.  There  having  been  a  prior  location,  of  which 
the  plaintiffs  had  knowledge,  and  the  plaintiffs  not  having 
located  the  ground  as  abandoned  ground,  under  the  statute, 
it  was  incumbent  upon  the  plaintiffs  to  establish  by  proof  that 
the  prior  location  was  invalid.  They  made  no  such  proof, 
and  the  complaint  was  therefore  properly  dismissed. 

The  judgment  of  the  district  court  is  afi&rmed. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 


[Civil  No.  872.    Filed  March  30, 1905.] 
[80  Pac.  331.] 

JOHN  P.  SCORE,  Plaintiff  and  AppeUant,  v.  N.  L.  GRIF- 
FIN, Defendant  and  Appellee. 

1.  Mines  and  Mining — ^Mining  Claim — ^Relocation — Abandoned  Claim 
: — ^Location  Notice — Insufficiency — Rev.  Stats.  Ariz.  1901,  par. 
3241,  Construed — Cunningham  v.  Pirrung,  ante,  p.  288,  80  PAa 
329,  Followed. — ^Where  a  prior  location  was  valid,  it  was  a  bar  to 
the  subsequent  location  by  plaintiff,  unless  the  latter  was  made  as 
a  relocation  of  abandoned  or  forfeited  ground,  and  in  that  event 
the  location  certificate  was  insufficient  to  support  such  location, 
as  it  did  not  state  ''if  the  whole  or  any  part  of  the  new  location 
is  located  as  abandoned  property." 
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2.  Sami^— Location — Discovery  of  Vein — ^Eev.  Stats.  U.  S.,  sec.  2320, 

Construed. — Where  a  location  of  a  mining  claim  was  made  in  1894, 
evidence  that  there  was  gold  and  silver  rock  upon  the  claim  was 
suflScient  to  show  the  existence  of  the  vein  or  lode  and  a  compliance 
with  the  requirements  of  the  statute,  supra,  providing  that  no 
location  shall  be  made  "until  the  discoverj  of  the  vein  or  lode 
within  the  limits  of  the  claim  located,"  such  compliance  being 
all  that  was  necessary  in  1894,  the  statute  now  in  force  in  Arizona 
relating  to  the  discovery  of  mineral  not  having  then  been  enacted. 

3.  Appeal  and  Error — Finding  of  Fact — Presumption — Supported  by 

Evidence — ^Evidence  not  Preserved  in  Record. — ^Where  the  evi- 
dence has  not  been  preserved  in  the  record,  it  will  be  presumed  on 
appeal  that  it  was  sufficient  to  support  a  finding  of  fact. 

• 

4.  Evidence — Location  Notice — Certified  Copy — ^Rev.  Stats.  Ariz.  1901, 

PAR.  1150,  Construed. — A  certified  copy  of  a  duly  recorded  location 
notice  is  to  be  received  in  evidence  with  like  effect  as  if  the 
original  had  been  produced,  under  the  statute,  wipra. 


APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Bichard  E.  Sloan,  Judge.    Affirmed. 

See  opinion  on  rehearing,  post,  p.  347. 

The  facts  are  stated  in  the  opinion. 

Robert  E.  Morrison,  for  Appellant. 

The  location  of  a  mining  claim  is  of  no  validity  until  a 
discovery  of  ore  is  made  within  the  lines  of  such  claim.  Mc- 
Pherson  v.  Julitis,  17  S.  Dak.  98,  95  N.  W.  428. 

The  record  and  the  marking  are  not  sufficient  to  authorize 
the  court  to  presume  a  discovery.  Smith  v.  Newell,  86  Fed.  56 ; 
King  v.  Amy  and  Silversmith  M,  Co.,  152  U.  S.  222,  14  Sup. 
Ct.  510,  38  L.  Ed.  419 ;  Shoshone  M,  Co.  v.  Rudder,  87  Fed. 
807,  31  C.  C.  A.  223 ;  Toulumne  Cons.  M.  Co.  v.  Maier,  134  Cal. 
583,  66  Pac.  863 ;  Ehrhardt  v.  Boaro,  113  U.  S.  535,  28  L.  Ed. 
1113,  5  Sup.  Ct.  565 ;  North  Noonday  M.  Co.  v.  Orient  M.  Co., 
1  Fed.  522 ;  Jupiter  M.  Co.  v.  Bodie  Cons.  M.  Co.,  11  Fed.  666, 
7  Saw.  96;  Perigo  v.  Erwin,  85  Fed.  904;  Oliver  Land  etc.  Co. 
V.  Olmsted,  103  Fed.  568-572. 

Herndon  &  Norris,  for  Appellee. 
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KENT,  C.  J. — The  complaint  in  this  adverse  suit  alleges, 
substantially,  that  the  plaintiff  (the  appellant  herein),  a  citizen 
of  the  United  States,  is  the  owner  and  entitled  to  the  possession 
of  a  certain  mining  claim  located  by  him  in  1902,  such  ground 
being  then  unappropriated  mineral  land  of  the  United  States, 
and  sets  forth  the  performance  by  the  plaintiff  of  the  acts 
necessary  to  be  performed  to  make  such  location  valid  under 
the  law.  It  alleges  that  the  defendant,  under  claim  of  owner- 
ship of  a  part  of  the  ground,  made  application  for  patent 
based  on  a  pretended  location  in  1894,  but  alleges  that  such 
location  was  null  and  void,  for  the  reason  that  the  ground  was 
not  located  in  accordance  with  the  provisions  of  law,  and  fur- 
ther alleges  that  after  such  pretended  location  the  annual 
assessment  work  was  not  performed  by  the  defendant.  It  sets 
forth  the  filing  of  the  adverse  by  the  plaintiff  within  the 
proper  time,  and  prays  judgment  that  the  plaintiff  be  decreed 
to  be  entitled  to  the  possession  of  the  parcel  claimed 
by  the  defendant.  The  answer,  after  a  general  denial, 
sets  forth  facts  showing  that  the  defendant  duly  located 
the  groimd  in  dispute  in  1894,  and  duly  performed 
the  acts  required  to  make  such  location  a  valid  one,  and 
thereafter  performed  each  year  the  necessary  assessment 
work,  and  alleges  that  the  ground  was  not  open  to  location 
at  the  time  of  the  pretended  location  of  the  plaintiff,  and 
that  such  location  was  void,  and  that  the  defendant  is  the 
owner  and  entitled  to  the  possession  of  the  land  for  which 
he  has  applied  for  patent,  and  prays  judgment  that  the  def end- 
ant 's  title  to  the  land  be  decreed  to  be  a  good  and  valid  title. 
Upon  the  trial  the  plaintiff  offered  no  proof  of  the  failure  of 
the  defendant  to  perform  the  necessary  assessment  work  on  the 
claim,  nor  any  proof  that  the  prior  location  was  invalid,  but 
introduced  evidence  to  show  that  the  plaintiff  had  taken  the 
steps  necessary  to  make  a  valid  location  of  unverified  mineral 
land,  if  unappropriated,  and  offered  in  evidence  his  location 
certificate,  which  was  received  subject  to  the  defendant's  ob- 
jection to  its  competency;  the  ground  of  the  objection  being 
that  the  certificate  did  not  contain  a  statement  that  the  ground 
was  located,  in  whole  or  in  part,  as  abandoned  property,  as 
required  by  the  statute.  The  defendant  introduced  evidence 
to  show  the  steps  taken  by  him  in  locating  the  ground  in  1894. 
After  the  testimony  was  all  in,  the  court  rendered  a  decision 
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sustaiiiing  the  objection  of  the  defendant  to  the  admission  of 
the  location  notice  of  the  plaintiff,  on  the  ground  that  it  failed 
to  state  if  the  whole  or  any  part  of  the  ground  located  by  the 
plaintiff  was  located  as  abandoned  property,  and  was  there- 
fore void.  The  court  thereupon  made  its  findings,  setting 
forth  that  the  defendant  had  located  the  property  in  1894, 
and  stating  in  detail  that  the  defendant  had  performed  the 
necessary  acts  to  make  such  location  valid,  had  entered  into 
possession,  and  had  made  application  for  patent;  that  the 
plaintiff  had  filed  his  adverse  and  brought  this  suit  within  the 
proper  time,  under  the  claim  as  set  forth  in  the  complaint: 
and  that  the  location  notice  of  the  plaintiff  failed  to  state  that 
any  part  of  the  claim  was  located  as  abandoned  property, 
although  the  plaintiff  knew  the  same  was  a  part  of  the  defend- 
ant's claim — and,  as  conclusions  of  law,  found  that  the  acts 
of  the  plaintiff  in  undertaking  to  locate  the  ground  included 
in  the  defendant's  claim  were  void,  that  the  notice  of  location 
was  void  for  the  reasons  stated;  that  the  plaintiff  was  not 
entitled  to  recover,  and  that  the  defendant  was  entitled  to  the 
alleged  conflict,  and  to  a  decree  establishing  his  right  to  pos- 
session and  ownership  of  the  ground.  Judgment  was  entered 
accordingly,  and  the  plaintiff  has  appealed. 

This  appeal  raises  substantially  the  same  questions  which 
we  have  just  passed  upon  in  the  case  of  Cunningham  v.  Pir- 
rung,  ant$,  p.  288,  80  Pac.  329.  In  the  case  before  us  the  court 
heard  all  the  testimony  of  both  parties,  and  from  it  found 
that  the  prior  location  of  the  defendant  was  a  valid  one. 
Such  prior  location  being  a  valid  location,  it  was  a  bar  to 
the  subsequent  location  of  the  plaintiff,  unless  the  latter  was 
made  as  a  relocation  of  abandoned  or  forfeited  ground.  It 
was  not  claimed  on  the  trial  that  the  location  of  the  plaintiff 
was  made  as  a  relocation  of  abandoned  ground,  and,  if  so 
claimed,  the  location  certificate  was  not  sufiicient  to  support 
such  a  location,  as  it  did  not  contain  the  requirement  of  the 
statute.  The  court,  therefore,  under  the  facts  as  it  found 
them,  was  right  in  rendering  judgment  against  the  plaintiff 
and  in  favor  of  the  defendant. 

It  is  further  urged  by  the  appellant  that  the  evidence  does 
not  support  the  finding  of  the  court  that  the  defendant  had 
made  a  valid  prior  location,  and  that  affirmative  judgment  for 
the  defendant  should  not  have  been  rendered.    The  contention 
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is  that  the  evidence  does  not  show,  as  found  by  the  court,  that 
a  proper  location  monument  was  erected  by  the  defendant,  or 
that  the  defendant  entered  upon  the  public  mineral  lands 
and  discovered  mineral  thereon,  or  prepared  a  proper  written 
notice  of  location  in  duplicate,  one  of  which  he  placed  in  the 
location  monument,  and  the  other  he  filed  and  recorded  in 
the  recorder's  oflSce  in  Yavapai  County.  An  examination  of 
the  transcript  of  the  evidence  filed  in  the  case  shows  that  the 
defendant  testified  that  he  rebuilt  the  monument  in  question, 
and  other  witnesses  testified  to  finding  the  location  notice  in 
the  monument.  It  appears  from  the  testimony  of  the  plaintiff 
that,  when  the  claim  was  located  by  him,  there  was  gold-  and 
silver-bearing  rock  showing  upon  the  surface  of  the  claim,  or, 
as  stated  by  a  witness,  the  ledge  ** cropped  out."  We  think 
this  testimony  was  sufficient,  taken  in  connection  with  ^  the 
other  evidence,  to  show  an  existence  of  the  vein  or  lode  at 
the  time  of  the  defendant's  location,  and  a  compliance  with 
the  requirements  of  the  federal  statute,  which  provides  merely 
that  no  location  shall  be  made  **  until  the  discovery  of  the  vein 
or  lode  within  the  limits  of  the  claim  located."  A  compliance 
with  this  statute  at  the  time  of  the  location  by  the  defendant, 
in  1894,  was  all  that  was  necessary,  since  the  statute  now  in 
force  in  Arizona  relating  to  the  discovery  of  mineral  had 
not  then  been  enacted. 

Prom  the  record  before  us,  we  are  unable  to  determine 
whether  the  appellant  is  right  in  his  contention  that  no  proper 
location  notice  was  filed  and  recorded  by  the  defendant  in  the 
recorder's  office  in  Yavapai  County.  The  record  shows  that 
the  application  of  the  defendant  for  patent  of  the  claim,  and 
the  papers  filed  by  him  in  the  land-office  in  connection  there- 
with, were  introduced  in  evidence.  These  papers,  however, 
**have  not  been  incorporated  in  the  record,  nor  have  the  origi- 
nals been  sent  to  this  court  with  the  other  papers  in  the  case. 
We  might,  perhaps,  take  judicial  notice  of  the  fact  that  upon 
an  application  for  patent  it  is  necessary  for  the  applicant  to 
file  a  certified  copy  of  the  location  notice  as  recorded,  and  we 
might  properly  presume  from  the  introduction  of  such  papers 
in  evidence  that  such  certified  copy  of  the  location  notice  was 
before  the  trial  court,  and  that  upon  it  the  court  based  its 
specific  finding  in  regard  to  the  location  notice,  and  the  date 
of  the  filing  thereof  in  the  proper  recorder's  office.    Such  a 
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paper  so  recorded  is  by  our  statute  to  be  received  in  evidence 
with  like  effect  as  if  the  original  had  been  produced.  Rev. 
Stats.  1901,  par.  1150.  As  the  appellant,  however,  has  omitted 
to  preserve  the  evidence  in  this  regard,  and  as  it  is  not  before 
us,  we  must  assume,  in  any  event,  that  this  evidence  was  suffi- 
cient to  sustain  the  finding  of  the  court  that  a  proper  location 
notice  has  been  duly  filed  and  recorded. 

The  judgment  of  the  district  court  is  affirmed. 

DOAN,  J.,  and  DAVIS,  J.,  concur. 


[CivU  No.  879.    Piled  March  30,  1905.] 
[80  Pac.  327.] 

FRANCES  CUNNINGHAM,  Plaintiff  and  Appellant,  v. 
FRANK  V.  MORENO  et  al.,  Defendants  and  Appellees. 

1.  Malicious    Pbosecution — Malice — May   Be   Inferred  —  Want    or 

Pbobable  Cause. — In  an  action  for  malicious  prosecution  maliee 
maj  be  inferred  from  want  of  probable  cause. 

2.  Same — ^Malice — Probable  Cause — ^Want  of — Burden  of  Proof. — 

While  in  an  action  for  malicious  prosecution  malice  may  be  inferred 
from  facts  showing  want  of  probable  cause,  it  is  incumbent  on 
the  plaintiff  to  show,  prima  facte,  want  of  probable  cause. 

8.  Same — Trial — Evidence — Order  of  Proof — In  Discretion  of  Trial 
Judge — Damages — Proof  of — Nor  Allowed  until  Want  of  Prob- 
able Cause  Shown. — The  order  of  proof  is  a  matter  within  the 
discretion  of  the  trial  court,  and  in  an  action  for  malicious  prosecu- 
tion it  is  not  error  to  refuse  to  admit  evidence  upon  the  question 
of  damages  until  the  proof  necessarj  to  sustain  such  damages  had 
been  adduced. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Charles  Blenman,  for  Appellant. 

The  fact  that  the  prosecution  complained  of  had  terminated 
by  the  grand  jury  dismissing  the  charge,  which  was  admitted 
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by  the  pleadings,  and  was  not  controverted  by  the  defendants, 
was  prima  fade  evidence  of  want  of  probable  cause  for  the 
prosecution,  and  from  such  want  of  probable  cause  being  estab- 
lished malice  was  inferred. 

**The  ignoring  of  a  bill  by  the  grand  jury  is  evidence  of 
want  of  probable  cause,  although  it  is  not  conclusive."  Cooley 
on  Torts,  p.  213;  Newell  on  Malicious  Prosecution,  p.  290. 

''In  an  action  for  malicious  prosecution  the  fact  that  the 
grand  jury  failed  to  indict  does  not  preclude  the  defendant 
from  proving  that  the  plaintiff  was  guilty  of  the  crime 
charged. ' '    Barber  v.  Oauld,  20  Hun,  446. 

**The  refusal  of  the  grand  jury  to  find  an  indictment 
against  the  plaintiff  is  evidence  to  show  want  of  probable 
cause."  Caperson  v.  Sproule,  39  Mo.  39;  Potter  v.  Caster- 
Une,  41  N.  J.  L.  22 ;  Harper  v.  Harper,  49  W.  Va.  661,  39 
S.  E.  661 ;  Magowan  v.  Bickey,  64  N.  J.  L.  402,  45  Atl.  804. 

''When  there  is  want  of  probable  cause  malice  is  inferred." 
Ambs  V.  Railway  Co.,  114  Fed.  317 ;  Richardson  v.  Dybedahl, 
14  S.  Dak.  126,  84  N.  W.  486;  Toth  v.  Gnerson,  (N.  J.)  51 
Atl.  927 ;  Frost  v.  Holland,  75  Me.  108 ;  Humphries  v.  Mead, 
23  Pa.  Super.  Ct.  415 ;  Scott  v.  Dewey,  23  Pa.  Super.  Ct.  396. 

"A  discharge  of  defendant  is  prim^a  facie  evidence  of  want 
of  probable  cause."  Eggett  v.  Allen,  119  Wis.  625,  96  N.  W. 
803. 

It  has  been  decided  that  in  an  action  for  malicious  prose- 
cution; if  there  is  suflBcient  undisputed  evidence  to  show 
probable  cause,  the  court  should  direct  a  verdict  for  defend- 
ant.   Figg  v.  Hanger,  (Neb.)  96  N.  W.  658. 

From  this  citation,  it  is  submitted  that  the  converse  must 
apply,  and  that  therefore  if  there  is  sufficient  evidence  tx) 
show  want  of  probable  cause,  the  court  should  direct  a  verdict 
for  plaintiff.  It  was  also  decided  in  this  last-mentioned 
citation  that  plaintiff  might  establish  want  of  probable  cause 
by  any  competent  proof.  See,  also,  Jordan  v.  Chicago  etc. 
By.  Co.,  105  Mo.  App.  446,  79  S.  W.  1155 ;  Stubbs  v.  Mulr 
Holland,  168  Mo.  47,  67  S.  W.  650;  Sharpe  v.  Johnston,  59 
Mo.  557 ;  Rounds  v.  Humes,  7  R.  I.  535. 

Allen  R.  English,  Charles  Bowman,  and  S.  A.  D.  Upton, 
for  Appellees. 

The  finding  of  an  examining  magistrate  that  an  offense  has 
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been  committed,  and  that  there  was  probable  cause  to  believe 
the  defendant  guilty  thereof,  is  prima  facie  evidence  of  prob- 
able cause  for  the  prosecution.  Miller  v.  Chicago  etc.  By,  Co., 
41  Fed.  898 ;  Amhs  v.  Railway  Co.,  114  Fed.  317. 

There  is  no  proof  that  the  proceedings  begun  before  the 
committing  magistrate  were  ever  terminated  in  favor  of  plain- 
tiff, or  were  ever  terminated  at  all.  This  fact  must  be  proven. 
Stewart  v.  Sormebom,  98  U.  S.  195,  25  L.  Ed.  116. 

Even  if  it  can  be  said  that  the  fact  that  the  grand  jury 
ignored  and  dismissed  the  charge  against  the  plaintiff,  then 
we  contend  that  there  exist  two  prima  facie  cases,  and  the 
one  neutralizes  the  other,  and  the  plaintiff,  to  sustain  her 
case,  was  required  to  produce  other  evidence  of  malice  and 
want  of  probable  cause  for  instituting  the  prosecution  against 
her,  as  alleged  in  the  complaint  Miller  v.  Chicago  etc.  By. 
Co.,  41  Fed.  898. 

KENT,  C.  J. — This  is  an  action  for  damages  for  malicious 
prosecution.  The  complaint  alleges,  in  substance,  that  the 
defendants  maliciously  and  without  probable  cause  lodged  a 
complaint  with  a  justice  of  the  peace  charging  the  plaintiff 
with  a  felony,  in  the  larceny  of  certain  articles;  that  a  war- 
rant was  issued  thereunder,  and  plaintiff  was  arrested,  ar- 
raigned on  the  charge,  and  held  by  the  justice  to  await  the 
action  of  the  grand  jury;  that  the  grand  jury  refused  and 
declined  to  present  an  indictment,  and  dismissed  the  charge, 
and  the  prosecution  was  thereby  terminated;  and  further 
alleges  general  and  specific  damages.  The  answer  of  the 
defendants  Wildman  and  Roberts  specially  denies  any  con- 
nection with  the  charge,  and  contains  a  general  denial  of  all 
the  allegations  of  the  complaint.  The  answer  of  the  remaining 
defendants  admits  the  residence  of  the  parties  and  the  co- 
partnership of  the  defendants,  and  denies  specifically  certain 
.allegations  of  the  complaint,  and  generally  all  allegations 
except  those  expressly  admitted  in  the  answer  as  above  stated. 
Upon  the  trial  the  plaintiff  gave  testimony  which  related  to 
her  arrest,  the  complaint  lodged  against  her,  and  the  action  of 
the  justice  of  the  peace  in  binding  her  over  to  await  the 
action  of  the  grand  jury.  She  testified  that  she  did  not  steal 
the  articles.  She  was  asked  if  she  knew  what  was  the  result 
before  the  grand  jury,  but  the  question  was  not  answered; 
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the  court  sustaining  an  objection  thereto.  No  evidence  was 
given  as  to  what,  if  any,  action  was  taken  by  the  grand  jury. 
Counsel  for  the  plaintiff  then  endeavored  to  prove  by  the 
plaintiff  the  damages  suffered  by  her,  but  was  stopped;  the 
court  holding  that  proof  must  first  be  offered  of  malice  or 
want  of  probable  cause  for  the  arrest,  before  proof  as  to  her 
damages  would  be  received.  To  this  ruling  the  plaintiff  took 
an  exception,  and,  no  further  evidence  being  offered,  judg- 
ment was  entered  for  the  defendants,  and  the  plaintiff  now 
appeals. 

The  principal  question  raised  by  the  assignments  of  error 
is  whether  the  trial  court  was  right  in  holding  that  proof 
showing  malice  and  the  absence  of  probable  cause  for  her 
arrest  was  necessary,  to  enable  the  plaintiff  to  sustain  the 
action.  While  it  is  true  that  malice  may  be  inferred  from 
the  facts  which  go  to  make  the  proof  of  want  of  probable 
cause,  it  is  incumbent  on  the  plaintiff  in  an  action  for  ma- 
licious prosecution  to  show,  at  least  prima  facie,  want  of  prob- 
able cause.  Counsel  for  the  appellant  contends  that  the  plead- 
ings and  evidence  show  that  the  grand  jury  dismissed  the 
charge,  and  he  claims  that  this  is  sufficient  evidence  of  want 
of  probable  cause.  This  we  do  not  need  to  determine,  for  the 
record  does  not  bear  out  the  contention  of  the  appellant.  It 
was  directly  put  in  issue  by  the  averments  of  the  complaint 
and  the  denials  of  the  answers  that  the  grand  jury  had  dis- 
missed the  charge;  but  no  proof  of  this  was  introduced  by 
the  plaintiff,  or  any  other  evidence  given  either  of  malice, 
or  of  want  of  probable  cause  from  which  malice  might  prop- 
erly have  been  inferred.  On  the  contrary,  as  the  case  stood 
when  judgment  was  taken,  not  only  was  there  no  evidence  of 
want  of  probable  cause,  but  the  showing  of  the  existence  of 
probable  cause,  established  prima  facie  by  the  action  of  the 
committing  magistrate,  had  in  no  way  been  controverted. 
There  is  nothing  in  the  evidence  to  show  what  action  the 
grand  jury  took,  or  that  the  proceedings  begun  before  the 
committing  magistrate  were  terminated  in  favor  of  the  plain- 
tiff, and,  indeed,  nothing  to  show  that  they  were  terminated 
at  all,  except  that  the  plaintiff,  in  response  to  a  question  by 
her  counsel  after  the  question  as  to  what  action  the  grand 
jury  had  taken  had  been  excluded,  testified  that  no  further 
steps  in  the  prosecution  had  been  taken  against  her.     The 


304  United  States  v,  Griswold.  [9  Ariz. 

court  below  therefore  rightly  held  that  the  plaintiff,  to  sustain 
her  action,  must  give  some  proof  of  want  of  probable  cause. 
Stewart  v.  Sannebom,  98  U.  S.  187,  25  L.  Ed.  116 ;  MUler  v. 
Railway  Co.,  (CO.)  41  Fed.  898;  Ambs  v.  Railway  Co,,  (C. 
C.)  114  Fed.  317;  Bekkeland  v.  Lyons,  96  Tex.  255,  72  S.  W. 
56,  64  L.  R.  A.  479 ;  Frost  v.  Holland,  75  Me.  108 ;  Figg  v. 
Hwnger,  4  Neb.  (unofficial)  792,  96  N.  W.  658;  Jordan  v. 
Chicago  etc.  R.  Co,,  105  Mo.  App.  446,  79  S.  W.  1155 ;  Sharpe 
V.  Johnston,  59  Mo.  557 ;  Rounds  v.  Humes,  7  R.  I.  535. 

The  appellant  contends  that  the  court  should  have  permit- 
ted the  plaintiff  to  put  in  her  proof  as  to  damages  sustained, 
and  then  other  witnesses  could  have  been  examined  to  prove 
want  of  probable  cause  and  malice.  An  inspection  of  the 
record  shows,  however,  that  no  such  application  was  made 
to  the  court,  or  that  counsel  made  any  suggestion  that  the 
defect  in  the  proof  might  be  supplied  later,  or  intended  to 
make  such  proof.  In  any  event,  the  order  of  proof  was  a 
matter  within  the  discretion  of  the  trial  court,  and  such  court 
might  very  properly  refuse  to  go  into  the  question  of  dam- 
ages until  the  proof  necessary  to  sustain  such  damages  had 
been  adduced. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 


[Civil  No.  882.    Filed  March  30,  1905.] 
[80  Pac.  317.] 

UNITED  STATES  OF  AMERICA,' Plaintiff  and  Appellant, 
V.  ALBERT  J.  GRISWOLD  et  al.,  Defendants  and 
Appellees. 

L    POSTMASTXB — ^BONB— BeOISTEBED  PACKAGE — THEFT  OF— -LIABILITT' FOB 

— Neguoence — Immaterial. — ^Where  the  bond  of  a  postmaster  is 
conditioned  that  he  will  "faithfuUy  discharge  all  the  duties  and 
trusts  imposed  upon  him,  either  bj  the  law  or  the  rules  and  regula- 
tions of  the  post-office  department  of  the  United  States,"  and 
section  1051  of  Postal  Laws  and  Begulations  provides  for  the 
separate  keeping  and  handling  of  registered  matter,  and  makes  the 
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postmaster  "accountable  for  all  registered  matter  coming  into 
his  office,"  there  is  an  absolute  liability  placed  upon  the  postmaster 
and  his  bondsmen,  and  where  a  registered  package  delivered  to 
■aid  postmaster  is  stolen,  without  negligence  on  his  part,  he  is 
liable  for  the  value  thereof. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.    George  E.  Davis,  Judge.    Eeversed. 

Statement  of  facts: — 

The  United  States  brought  this  action  on  the  official 
bond  of  Albert  J.  Qriswold  as  postmaster,  to  recover 
for  the  value  of  a  registered  package  containing  money 
intrusted  to  Oriswold  as  postmaster,  and  thereafter  stolen 
from  him.  The  case  was  submitted  to  the  jury  by  the  court 
under  instructions  which  left  it  to  the  jury  to  determine  the 
question  whether  the  loss  by  reason  of  the  theft  was  occasioned 
by  the  postmaster's  negligence  in  respect  to  the  custody  of  the 
package.  From  a  verdict  in  favor  of  the  defendant  the  United 
States  has  appealed. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Oampbell,  Assistant  United  States  Attorney,  for  Appellant. 

Richardson  &  Lockwood,  for  Appellees. 

KENT,  C.  J. — The  question  presented,  determinative  of 
this  appeal,  is  whether  a  postmaster  is  liable  under  his  bond 
for  the  loss  of  a  registered  package  intrusted  to  him,  irrespect- 
ive of  whether  such  loss  was  occasioned  by  his  negligence. 
It  appears  from  the  evidence  that  a  package  containing  money 
was  duly  registered  in  the  ordinary  way  and  delivered  to  the 
postmaster.  The  package  was  thereafter  stolen  under  circum- 
stances which  the  jury  found,  by  their  verdict,  freed  the  post- 
master from  negligence.  The  United  States  claims  on  this 
appeal  that  the  trial  court  erred  in  submitting  to  the  jury 
the  question  whether  or  not  the  postmaster  had  exercised 
reasonable  care  in  the  custody  of  the  package;  the  conten- 
tion here  being  that,  as  a  matter  of  law,  the  postmaster, 
whether  negligent  or  not,  is  liable  under  his  bond  for  the 
loss,  and  that  the  jury  should  have  been  instructed  to  return 
a  verdict  for  the  United  States.  It  is  conceded  by  the  appellee, 
in  the  brief  of  counsel,  that  if  such  liability  exists,  as  a  matter 

IX  Arix.— 20 


306  United  States  v.  Griswold.  [9  Ariz. 


of  law,  there  was  **no  discretion  left  to  the  jury,  and  that 
the  court  should  have  instructed  a  verdict  for  the  United 
States."  In  the  case  of  Smythe  v.  United  States,  188  U.  S. 
156,  23  Sup.  Ct.  279,  47  L.  Ed.  425,  the  supreme  court  of  the 
United  States,  in  an  action  upon  his  official  bond,  has  held  that 
a  superintendent  of  a  mint  was  liable  for  the  loss  of  public 
moneys  in  his  hands,  under  the  condition  of  his  bond  that  he 
would  ''faithfully  and  diligently  perform,  execute  and  dis- 
charge all  and  singular  the  duties  of  said  office,  according 
to  the  laws  of  the  United  States,"  and  "receive  and  safely 
keep  until  legally  withdrawn,  all  moneys  or  bullion  which 
shall  be  for  the  use  or  expense  of  the  mint";  holding  to  the 
general  rule,  as  announced  by  that  court  in  previous  decisions, 
that  the  obligations  of  a  public  officer  who  receives  public 
moneys  under  a  bond  so  conditioned  are  not  to  be  determined 
by  the  principles  of  the  law  of  bailment,  but  by  the  special 
contract  evidenced  by  the  bond,  so  conditioned,  and  that, 
though  public  policy  might  not  require  an  accounting  for 
moneys  which  had  been  destroyed  by  an  overruling  necessity 
or  taken  from  him  by  a  public  enemy,  yet  it  was  no  defense 
in  an  action  on  such  bond  that  the  money  had  been  destroyed 
by  fire  occurring  without  his  fault  or  negligence.  It  is  claimed 
by  the  appellee  that  this  doctrine,  as  so  announced,  extends 
only  to  public  moneys  in  the  custody  of  public  officials,  and 
is  founded  upon  public  policy  in  regard  thereto,  and  that  it 
should  not  be  held  to  embrace  moneys  belonging  to  a  private 
individual,  intrusted  to  such  official;  and  we  are  cited  to  the 
case  of  People  v.  Faulkner,  107  N.  Y.  477,  14  N.  E.  415,  where 
the  court  of  appeals  of  New  York  held  that  a  surrogate,  under 
a  bond  conditioned  that  he  should  "faithfully  apply  and 
perform  all  moneys  or  effects  that  may  come  into  his  hands  as 
such  surrogate  in  the  execution  of  his  office,  without  fraud, 
deceit  or  delay,"  was  not  liable  for  the  loss  of  such  funds 
by  the  failure  of  a  bank  where  he  had  deposited  them;  but 
whatever  the  rule  may  be  in  New  York,  and  whether  or  not 
that  case  may  properly  be  distinguished  from  this,  we  feel 
that  the  rule  established  by  the  supreme  court  of  the  Unit^ 
States  in  the  Smythe  case  is  determinative  of  the  question 
before  us.  In  the  present  case  the  bond  is  conditioned  that 
the  postmaster  will  "faithfully  discharge  aU  the  duties  and 
trusts  imposed  upon  him,  either  by  the  law  or  the  rules  and 
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regulations  of  the  post-office  department  of  the  United  States." 
These  rules  and  regulations  place  upon  the  postmaster  the 
following  duty  and  trust  with  respect  to  registered  matter: 
''All  registered  matter  must  be  kept  separate  from  ordinary 
mail  matter,  and  so  as  to  be  secure  from  accident  or  theft. 
.  .  .  The  postmaster  will  be  held  accountable  for  all  regis- 
tered matter  coming  into  his  office."  Postal  Laws  and  Regu- 
lations, sec.  1051.  While  the  rule  in  certain  instances 
may  work  a  hardship  upon  such  officials,  we  can 'see  no  dis- 
tinction in  principle  between  the  liability  of  a  postmaster  for 
the  loss  by  theft  of  a  registered  package  under  a  bond  so 
conditioned  and  the  liability  of  a  public  official  under  the 
condition  of  a  bond  requiring  him  to  safely  keep  public 
moneys;  and,  if  the  interpretation  of  the  duty  and  liability 
of  such  official  with  respect  to  public  moneys  in  his  custody 
be  founded  on  public  policy,  it  is  also  important,  as  a  matter 
of  public  policy,  that  postmasters  be  held  to  the  same  account- 
ability with  respect  to  private  moneys  intrusted  to  them  be- 
cause of  their  official  position,  and  over  which  the  owners 
have  parted  with  all  control  and  can  exercise  no  supervision, 
and  that  packages  intrusted  to  them  under  the  registry  system 
be  thus  insured,  as  designed  by  the  post-office  regulations,  the 
receipt  of  their  especial  care  and  watchfulness. 

We  think  the  court  below  should  have  directed  a  verdict 
for  the  United  States  for  the  amount  claimed.  The  judgment 
of  the  district  court  is  therefore  reversed,  and  judgment  will 
be  entered  in  this  court  in  favor  of  the  United  States  and 
against  the  appellees  for  the  sum  of  $1,963,  with  interest 
at  the  rate  of  six  per  cent  per  annum  from  March  21,  1900, 
together  with  costs. 

SLOAN,  J.,  and  DOAN,  J.,  concur. 


\ 
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[Civil  No.  894.    FUed  March  30,  1905.] 
[80  Pae.  318.] 

AZTEC  liAND  AND  CATTLE  COMPANY,  a  Corporation, 
PlaintiflE  and  AppeUant,  v.  COUNTY  OP  NAVAJO, 
Defendant  and  Appellee. 

1.  Taxes  and  Taxation — ^Lisu  Lands. — No  interest  is  acquired  by  the 

selection  of  indemnity  lands,  commonly  called  ''lien  lands,"  which 
will  subject  them  to  local  taxation,  until  the  approval  of  the 
selection  by  the  secretary  of  the  interior. 

2.  Same  —  Ownership  —  Assessment  —  Bsv.  Stats.  Abiz.  1901,  pass. 

3831,  3832,  3833,  3847,  3848,  3852,  Cited  and  Gonstsuxd.— Under 
paragraph  3847,  tfupra,  providing  that  between  the  first  Monday  in 
February  and  the  first  Monday  in  June  in  each  year  the  assessor 
shall  list  and  assess  all  property  subject  to  taxation  to  the  person 
owning  the  same,  property  first  becoming  taxable  between  these 
two  dates,  if  assessed  prior  to  June  1st,  is  taxable  for  that  year, 
irrespective  of  the  fact  that  paragraph  3833  provides  that  the  lien 
of  the  tax  shall  attach  on  the  first  of  February. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Navajo. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edward  M.  Doe,  for  Appellant 

E.  B.  Ellinwood,  for  Appellee. 

KENT,  C.  J. — This  cause  comes  before  this  court  upon  the 
assignment  of  the  plaintiff  and  appellant  that  the  court  below 
erred  in  sustaining  defendant's  demurrer  to  plaintiff's  com- 
plaint. From  the  complaint  it  appears  that  in  the  month  of 
May,  1886,  the  Atlantic  and  Pacific  Railroad  Company,  for 
a  valuable  consideration,  made,  executed,  and  delivered  to 
the  plaintiff  its  warranty  deed  to  certain  lands,  being  what 
are  known  as  indemnity  lands  to  the  grant  to  the  railroad 
company,  and  commonly  called  **lieu  lands";  that  the  rail- 
road company  duly  and  regularly  selected  all  of  such  lands 
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**long  since,"  but  that  the  selection  thereof  was  not  approved 
by  the  secretary  of  the  interior  until  the  thirtieth  day  of 
March,  A.  D.  1903,  and  that  patent  from  the  United  States 
for  the  lands  issued  to  the  railroad  company  on  the  first  day  ; 
of  April,  1903 ;  that  the  lands  were  assessed  for  taxes  for  the 
year  1903  by  the  county  of  Navajo  between  the  first  Monday 
in  February  and  the  first  Monday  in  June  in  the  year  1903, 
and  such  taxes  were  paid  by  the  appellant  under  an  agreement 
or  stipulation.  This  action  was  thereafter  brought  by  the 
plaintiff  and  appellant  to  recover  from  the  county  the  taxes 
so  paid. 

It  is  settled  that  no  interest  is  acquired  by  the  selection 
of  lieu  lands,  such  as  are  described  in  the  complaint,  which 
will  subject  them  to  local  taxation,  until  the  approval  of  the 
selection  by  the  secretary  of  the  interior.  Wisconsin  Central 
By.  Co.  V.  Price  County,  133  U.  S.  496,  10  Sup.  Ct.  341,  33 
L.  Ed.  687 ;  Ryan  v.  Central  Pacific  R.  R.  Co.,  99  U.  S.  382, 
25  L.  Ed.  305.  The  question,  therefore,  to  be  determined  is 
whether  lands  to  which  the  appellant  acquired  a  right  on  the 
thirtieth  day  of  March,  1903,  were  rightfully  assessed  by  the 
county  for  taxes  for  the  year  1903.  The  following  are  ex- 
tracts from  the  laws  of  this  territory  which  have  a  bearing 
upon  the  question : — 

''There  shall  be  levied  annually  upon  the  real  and  personal 
property  within  this  territory  the  following  taxes.  .  .  . 

''The  board  of  supervisors  of  each  county  shall  on  the  third 
Monday  of  August  of  each  year  assess  the  amount  of  taxes 
that  shall  be  levied  for  county  purposes.  .  .  . 

"Every  tax  ...  is  hereby  made  a  lien  upon  the  property 
assessed,  which  lien  shall  attach  on  the  first  Monday  in  Feb- 
ruary in  each  year.  .  .  . 

"Between  the  first  Monday  in  February  and  the  first  Mon- 
day in  June  in  each  year  the  county  assessor  .  .  .  shall  ascer- 
tain by  diligent  inquiry  and  examination  all  property  in  his 
county,  real  or  personal,  subject  to  taxation  .  .  .  and  shall 
list  and  assess  the  same  to  the  person,  firm,  corporation,  asso- 
ciation or  company  owning  or  having  the  possession,  charge 
or  control  thereof.  .  .  . 

"It  shall  be  the  duty  of  e^ery  person  owning  .  .  .  property 
in  this  territory  subject  to  taxation,  and  as  in  this  title  pro- 
vided, to  make  out  and  deliver  to  the  assessor  between  the  first 
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Monday  in  February  and  the  first  Monday  in  June  in  each 
year  a  correct  list  of  the  same.  .  .  . 

**If  any  person  with  whom  the  assessor  shall  have  left  a 
notice  or  demand  .  .  .  shall  have  no  property  which  by  this 
title  he  is  required  to  list  ...  he  shall  set  forth  that  fact  on 
the  blank  .  .  .  and  return  the  same  to  the  assessor  on  or  be- 
fore the  first  Monday  in  June." 

Rev.  Stats.  1901,  pars.  3831,  3832,  3833,  3847,  3848,  3852. 

It  will  be  observed  that  our  statutes  provide  that  between 
the  first  Monday  in  February  and  the  first  Monday  in  June 
of  each  year  the  assessor  shall  list  and  assess  the  real  and 
personal  property  subject  to  taxation,  and  that  no  definite 
day  is  fixed  at  which  time  such  property  shall  be  subject  to 
assessment  and  taxation.  In  this  respect  our  law  differs  from 
that  of  many,  if  not  nearly  all,  of  the  states,  where  such  defi- 
nite day  is  fixed  and  established  by  law;  and  the  numerous 
decisions  in  such  jurisdictions  holding  that  property  acquired 
after  such  fixed  day  is  not  subject  to  taxation  for  that  year 
have  no  direct  application  to  the  case  before  us.  Under  our 
law,  it  is  clearly  the  duty  of  the  assessor,  between  the  dates 
named  in  the  statute,  to  assess  property  subject  to  taxation 
that  he  may  find  in  the  county;  and,  in  the  absence  in  the 
statute  of  any  fixed  date  at  which  property  then  owned  shall 
be  assessed  for  a  given  year,  it  is  his  duty  within  that  time 
to  assess  for  that  year  all  property  subject  to  taxation,  whether 
acquired  prior  or  subsequent  to  the  first  day  of  February. 
Nor  does  the  fact  that  the  statute  provides  that  the  lien  of 
the  tax  shall  attach  on  the  first  day  of  February,  while  it  may 
by  custom  afford  a  convenient  date  for  the  vendor  and  vendee 
to  determine,  as  between  themselves,  who  shall  take  the  burden 
of  the  payment  of  the  tax,  make  it,  in  the  absence  of  such 
express  provision  as  we  have  referred  to,  any  less  the  duty  of 
the  assessor  to  assess,  during  the  period  while  such  assessment 
is  in  progress,  all  such  property  as  he  may  find  to  be  taxable 
and  untaxed,  though  acquired  by  the  owner  subsequent  to  the 
date  when  the  lien  attaches.  The  property  in  question,  there- 
fore, though  acquired  by  the  appellant  subsequent  to  February 
1st,  but  prior  to  June  1st,  and  assessed  prior  to  the  last- 
mentioned  date,  was  legally  subject  to  taxation  for  that  year. 

Our  opinion  is  in  accord  with  the  views  expressed  by  the 
supreme  court  of  the  United  States  in  the  case  of  HunneweU 
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V.  Cass  County,  22  Wall.  464,  22  L.  Ed.  752,  and  by  the  su- 
preme court  of  Nebraska^  under  a  similar  statute,  in  the  case 
of  Janes  v.  Seward  County,  10  Neb.  154,  4  N.  W.  946. 
The  judgment  of  the  district  court  is  afi&rmed« 

DOAN,  J.,  and  DAVIS,  J.,  concur. 


[CivU  No.  877.    Filed  November  18,  1905.] 
[83  Pac  362.] 

VALLEY  BANK  OF  PHCENIX,  Defendant  and  Appellant, 
*  V.  ELIZABETH  E.  BROWN,  Plaintiff  and  Appellee. 

!•  Pkincipal  and  Agent — Unauthobized  Acts  of  Agent — ^Ratification 
— ^Banks — ^Loaning  Depositor  's  Monet. — Where  a  bank  without  au- 
thority loaned  a  depositor's  money,  taking  a  note  payable  to  her, 
and  later  informed  her  of  its  acts,  with  an  assurance  that  the  note 
was  well  secured,  while  in  fact  it  was  insufficiently  secured,  and 
the  depositor  made  no  investigation,  but  thereafter  accepted  interest 
on  the  note  until  the  failure  of  the  maker  and  a  discovery  of  the 
inadequacy  of  the  security,  such  action  on  the  part  of  the  depositor, 
without  a  full  knowledge  of  aU  the  facts,  does  not  constitute  a 
ratification  of  the  loan. 

2.  Banks — Action  against  to  Recover  Monet  Wrongfullt  Loanbi>— 
Evidence— Admissibuitt. — In  a  suit  by  a  depositor  for  the  recovery 
of  money  loaned  without  authority  upon  a  security  not  disclosed 
upon  a  plea  of  ratification,  evidence  is  admissible  to  show  that  the 
goods  taken  as  security  were  of  a  perishable  nature. 

APPEAL  from  a  judgment  o1^  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 

Edward  Kent,  Judge.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

C.  P.  Ainsworth,  for  Appellant. 

The  principal  upon  learning  of  the  acts  of  the  person  as- 
suming to  act  as  his  agent,  and  with  full  knowledge  of  all  the 
material  facts,  must  within  a  reasonable  time  thereafter  repu- 
diate such  acts,  or  he  shall  be  presumed  to  have  acquiesced 
therein  and  ratified  the  same.  Mechem  on  Agency,  sees. 
155-159. 
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The  rule  seems  to  be  well  stated  in  the  case  of  Savcland 
V.  Oreen,  40  Wis.  431,  where  the  court  says:  '*The  rule  as 
to  what  amounts  to  a  ratification  of  an  unauthorized  act  is 
elementary,  and  may  safely  be  stated  thus:  Where  a  person 
assumes  to  act  in  good  faith  as  agent  for  another  in  any  given 
transaction,  but  acts  without  authority,  whether  the  relation 
of  principal  and  agent  does  or  does  not  exist  between  them, 
the  person  in  whose  behalf  the  act  was  done,  upon  being  fully 
informed  thereof,  must,  within  a  reasonable  time,  disaffirm 
such  act,  at  least  in  cases  where  his  silence  might  operate  to 
the  prejudice  of  innocent  parties,  or  he  will  be  held  to  have 
ratified  such  authorized  act."  See,  also,  Bronson's  Executor 
V.  Campbell,  12  WaU.  681,  20  L.  Ed.  436 ;  Glor  v.  KeUy,  63 
N.  Y.  Supp.  339,  49  App.  Div.  617;  Gold  Mining  Co.  v. 
National  Bank,  96  U.  S.  640,  24  L.  Ed.  648 ;  Breed  v.  First 
Nat.  Bank,  6  Colo.  238 ;  Kelly  v.  Newburyport  Co.,  141  Mass. 
496,  6  N.  E.  745. 

The  ratification  of  an  agent's  acts,  with  knowledge  of  the 
circumstances,  relates  back  to  the  time  when  such  acts  were 
performed,  and  binds  the  principal  the  same  as  if  authority 
had  been  given  in  advance.  United  States  Express  Co.  v. 
Rawson,  106  Ind.  215,  6  N.  E.  337;  Kelsey  v.  The  National 
Bank,  69  Pa.  426. 

On  the  question  of  pleading  due  authority  and  showing 
ratification,  it  is  well  settled  that  upon  proof  of  ratification 
the  original  acts  are  considered  to  have  been  done  on  due 
authority,  and  such  allegations  of  due  authority  may  there- 
fore be  proved  by  showing  ratification.  Hoyt  v.  Thompson's 
Exr.,  19  N.  Y.  207 ;  Hubbard  v.  Town  of  WMiamston,  61  Wis. 
397,  21  N.  W.  295. 

J.  M.  Jamison,  for  Appellee. 

Under  the  evidence  and  the  finding  of  the  court  that  there 
was  not  previous  authority  to  sign  the  check.  Colonel  Christy 
was  a  volunteer.  In  such  case  evidence  to  make  out  a  ratifica- 
tion must  be  strong.  It  must  be  such  as  will  clearly  establish 
an  intention  to  ratify.  Ward  v.  Williams,  26  lU.  447,  79  Am. 
Dec.  385;  Searing  v.  Butler,  69  111.  575;  Kelly  v.  Phelps,  57 
Wis.  425,  15  N.  W.  385 ;  Foster  v.  Rockwell,  104  Mass.  169. 

An  act  of  ratification,  in  order  to  be  sufficient,  must  be 
something  by  which  the  party,  by  relying  upon  it,  has  been 
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prejudiced.  Doughday  v.  Crowell,  11  N.  J.  Eq.  201;  Star- 
weather  v.  Ooodman,  48  Conn.  101,  40  Am.  Rep.  152 ;  Whitte- 
more  v.  HamiltoTi,  51  Conn.  153;  Johnston  v.  Berry,  3  111. 
App.  256. 

CAMPBELL,  J. — ^PlaintiflP  below,  appellee  here,  was  a  de- 
positor of  the  defendant  bank.  In  December,  1902,  the  bank, 
by  its  president  and  manager,  drew  a  check  for  one  thousand 
dollars  against  plaintiff's  deposit,  and  loaned  that  sum  to  one 
L.  D.  McClure,  taking  a  promissory  note  payable  to  plaintiff, 
due  in  one  year,  and  bearing  interest  at  the  rate  of  ten  per 
cent  per  annum.  McClure  was  a  retail  druggist,  carrying 
on  business  in  the  city  of  Phoenix.  As  collateral  security  for 
the  loan,  he  pledged  a  warehouse  receipt  for  whisky  in  bond 
in  Kentucky,  and  agreed  to  set  apart  a  portion  of  his  stock 
of  goods,  to  be  held  by  one  P.  H.  Lyman,  his  attorney,  as 
receiptor.  The  warehouse  receipt  was  of  small  value.  The 
goods  to  be  set  aside  inventoried  $1,042.07.  A  large  part  of 
them  were  of  a  perishable  character.  Mr.  Lyman  receipted 
for  the  goods,  and  saw  some  of  the  goods  segregated  from  the 
stock,  but  was  not  requested  by  the  bank  to  check  them  over, 
nor  did  he  do  so,  nor  was  he  requested  to  exercise  more  than 
a  nominal  control  over  them;  the  actual  custody  and  control 
remaining  in  McClure.  There  was  a  verbal  agreement  be- 
tween McClure  and  the  bank  to  the  effect  that,  should 
McClure  desire  to  use  any  of  the  goods  mentioned  in  the 
inventory,  he  could  pay  the  bank  the  schedule  price  and  take 
them.  About  one  month  after  the  loan  was  made,  plaintiff 
was  called  to  the  bank,  and  told  by  the  president  that  he  had 
loaned  one  thousand  dollars  of  her  money  to  McClure  on 
"gilt-edged''  security.  This  was  the  first  knowledge  she  had 
of  the  transaction.  She  was  not  told  the  nature  of  the  secu- 
rity, nor  the  manner  in  which  it  was  held.  Thereafter  Mc- 
Clure paid  the  interest  monthly  to  plaintiff,  who  receipted  to 
him  for  the  same.  During  the  month  of  March,  1903,  the 
cashier  of  the  bank  suggested  to  plaintiff  that  she  had  better 
look  over  the  securities  connected  with  her  loan,  and  handed 
the  papers  relating  to  them  to  her.  These  papers,  with  the 
exception  of  the  receipt  given  by  Lyman,  are  not  in  evidence. 
She  did  not  examine  the  papers,  but  returned  them  at  once 
to  the  cashier,  who  assured  her  that  the  securities  were  per- 
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fectly  good.  All  of  the  papers  remained  with  the  bank. 
Some  time  thereafter,  plaintiff  attempted  to  negotiate  a  pur- 
chase of  real  estate,  and  told  the  broker  of  the  McClure  note. 
The  broker,  in  response  to  her  suggestion,  and  with  a  view 
to  accepting  the  note  if  satisfactory  in  part  payment,  exam- 
ined the  note  and  securities,  and  declined  to  accept  it;  merely 
telling  her  that  the  note  was  not  satisfactory.  Shortly  before 
the  note  became  due,  McClure  failed  in  business.  Investiga- 
tion disclosed  that  of  the  goods  supposedly  set  aside  as  security 
for  plaintiff  but  a  small  portion  remained.  During  this  in- 
vestigation plaintiff  learned  for  the  first  time  the  precise 
nature  of  the  goods  pledged,  and  the  conditions  under  which 
they  were  held.  Shortly  after  learning  the  facts,  she  notified 
the  bank  that  she  repudiated  the  act  of  the  bank  in  making 
the  loan,  tendered  the  interest  she  had  received,  offered  to 
indorse  the  note  to  the  bank  without  recourse,  and  demanded 
payment  of  the  one  thousand  dollars.  The  bank  refused  pay- 
ment, and  this  action  was  brought. 

The  only  question  requiring  our  attention  is,  Did  the 
plaintiff  ratify  the  action  of  the  bank  in  making  the  loan 
under  such  circumstances  as  to  be  binding  upon  her?  The 
principles  of  law  involved  are  clear.  **No  doctrine  is  better 
settled,  both  upon  principle  and  authority,  than  this,  that  the 
ratification  of  an  act  of  an  agent  previously  unauthorized 
must,  in  order  to  bind  the  principal,  be  with  full  knowledge 
of  all  the  material  facts.  If  the  material  facts  be  either 
suppressed  or  unknown,  the  ratification  is  treated  as  invalid, 
because  founded  in  mistake  or  fraud."  Ounngs  v.  Hull,  9 
Pet.  607,  9  L.  Ed.  246.  Speaking  through  Chief  Justice 
Bigelow  in  the  case  of  Combs  v.  Scott  et  al,,  12  Allen,  493, 
the  supreme  court  of  Massachusetts  say:  ''Ratification  of  a 
past  and  completed  transaction,  into  which  an  agent  has 
entered  without  authority,  is  a  purely  voluntary  act  on  the 
part  of  the  principal.  No  legal  obligation  rests  upon  him  to 
sanction  or  adopt  it.  No  duty  requires  him  to  make  inquiries 
concerning  it.  Where  there  is  no  legal  obligation  or  duty  to 
do  an  act,  there  can  be  no  negligence  in  an  omission  to  per- 
form it.  The  true  doctrine  is  well  stated  by  a  learned  text- 
writer:  'If  I  make  a  contract  in  the  name  of  a  person  who 
has  not  given  me  an  authority,  he  will  be  under  no  obligation 
to  ratify  it,  nor  will  he  be  bound  to  the  performance  of  it.' 
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1  Livermore  on  Agency,  44.  See,  also,  Paley  on  Agency?  171, 
note  0.  Whoever,  therefore,  seeks  to  procure  and  rely  on  a 
ratification  is  bound  to  show  that  it  was  made  under  such 
circumstances  as  in  law  to  be  binding  on  the  principal,  espe- 
cially to  see  to  it  that  all  material  facts  were  made  known 
to  him.  The  burden  of  making  inquiries  and  of  ascertaining 
the  truth  is  not  cast  on  him  who  is  under  no  legal  obligation 
to  assume  a  responsibility,  but  rests  on  the  party  who  is 
endeavoring  to  obtain  a  benefit  or  advantage  for  himself. 
This  is  not  only  just,  but  it  is  practicable.  The  needful  infor- 
mation or  knowledge  is  always  within  the  reach  of  him  who 
is  either  party  or  privy  to  a  transaction  which  he  seeks  to 
have  ratified,  rather  than  of  him  who  did  not  authorize  it,  and 
to  the  details  of  which  he  may  be  a  stranger.  We  do  not  mean 
to  say  that  a  person  can  be  willfully  ignorant,  or  purposely 
shut  his  eyes  to  means  of  information  within  his  own  pos- 
session and  control,  and  thereby  escape  the  consequences  of  a 
ratification  of  unauthorized  acts  into  which  he  has  deliber- 
ately entered;  but  our  opinion  is  that  ratification  of  an  ante- 
cedent act  of  an  agent  which  was  unauthorized  cannot  be  held 
valid  and  binding  where  the  person  sought  to  be  charged  has 
misapprehended  or  mistaken  material  facts,  although  he  may 
have  wholly  omitted  to  make  inquiries  of  other  persons  con- 
cerning them,  and  his  ignorance  and  misapprehension  might 
have  been  enlightened  and  corrected  by  the  use  of  diligence 
on  his  part  to  ascertain  them."  See,  also,  Story  on  Agency, 
sec.  243;  Wheeler  v.  Northwestern  Sleigh  Co,,  (C.  C.)  39 
Fed.  347 ;  1  Am.  &  Eng.  Ency.  of  Law,  p.  1190. 

The  trial  court  found  as  a  fact  that  the  plaintiff  was  not 
informed  as  to  the  character  or  value  of  the  securities,  and, 
after  a  careful  consideration  of  the  evidence,  we  are  not  pre- 
pared to  say  that  it  was  not  justified  in  so  finding.  A  lack 
of  such  knowledge  is  a  material  circumstance,  and  a  ratifica- 
tion without  it  is  not  binding,  unless  the  ignorance  resulted 
from  willfulness  and  not  mere  carelessness.  The  inventory  or 
other  papers  concerning  the  collateral  held  by  the  bank,  with 
the  exception  of  Mr.  Lyman's  receipt,  are  not  in  evidence, 
and  we  cannot  say  how  much  information  plaintiff  would  have 
acquired  had  she  examined  them.  We  think  the  evidence 
shows  the  plaintiff  to  have  been  careless,  but  not  willfully 
ignorant. 
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Evidence  was  introduced  to  show  that  many  of  the  goods 
agreed  to  be  set  apart  as  security  were  of  a  perishable  charac- 
ter. The  appeUant  contends  that  this  evidence  was  not  admis- 
sible. We  think  it  was  admissible.  See  Bank  of  Owenshoro 
V.  Western  Bcmk,  76  Ky.  (13  Bush)  526,  26  Am.  Rep.  211. 

The  record  discloses  no  error,  and  the  judgment  appealed 
from  will  be  affirmed. 

SLOAN,  J.,  and  DOAN,  J.,  concur. 


[Civil  No.  900.     Filei!  November  18,  1905.] 

[83  Pae.  361.] 

TERRITORY  OP  ARIZONA,  at  the  Relation  and  to  the  Use 
of  Thomas  Devine,  Treasurer  and  ex-Officio  Tax-Collector 
of  Coconino  County,  PlaintiflE  and  Appellant,  v.  ED- 
WARD B.  PERRIN,  Defendant  and  Appellee. 

1.  Public  Lands — ^Forest  Resebvations — ^Reunquishment  of  Besebvx 

Lands  by  Owner — Title — ^Vbsts  in  United  States  Immediately 
— Act  Congress  June  4, 1897,  chap.  2,  30  Stats.  36,  Construed. — 
Where  an  owner  of  land  within  a  forest  reserve  executed  a  deed 
of  relinquishment  to  the  United  States  to  such  land  under  the  act 
of  Congress,  supra,  providing  ''That  in  cases  in  which  a  tract 
covered  bj  an  unperfected  bona  fide  claim  or  by  a  patent  is  included 
within  the  limits  of  a  public  forest  reservation,  the  settler  or 
owner  thereof  may,  .  .  .  relinquish  the  tract  to  the  government, 
and  select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement 
not  exceeding  in  area  the  tract  covered  by  his  claim  or  patent," 
the  title  vested  in  the  government  upon  the  filing  of  the  deed  for 
record,  there  being  nothing  in  the  act  which  makes  the  vesting  of 
title  dependent  upon  the  selection  of  land  granted  in  lieu  thereof. 

2.  Taxes  and  Taxation — ^Lands  Subject  to — Act  Congress  June  4, 

1897,  CHAP.  2,  30  Stats.  36,  Cited — Rev.  Stats.  Ariz.  1901,  par. 
3833,  AND  TIT.  62,  chap.  5,  Construed. — ^Where  the  owner  of  land 
executed  a  deed  of  relinquishment  to  the  United  States  under  the 
act  of  Congress,  mpra,  providing  for  the  relinquishment  of  lands 
within  a  forest  reserve  and  the  selection  of  other  vacant  lands  in 
lieu  thereof,  and  the  deed  was  recorded  January  31,  1903,  and  the 
secretary  of  the  interior  approved  the  abstract  of  title  and  selection 
of  lieu  land  in  April,  1903,  land  relinquished  was  not  assessable 
against  the  owner  for  the  year  1903,  although  paragraph  3833,  supra^ 
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makes  taxes  a  lien  on  the  propertj  assessed,  as  of  the  first  Monday 
in  February  of  each  year,  inasmuch  as  the  tax-rate  is  not  fixed 
until  the  third  Monday  in  Angast  of  each  year,  and  the  levy  and 
assessment  is  not  completed  until  the  duplieate  assessment-roU  is 
prepared  and  certified  as  provided  by  chapter  5,  ^upro. 

3.  Same — ^Lands  Acquibed  by  the  United  States — Attempt  to  Tax 
Yon>. — ^Lands  which  have  become  the  property  of  the  United  States 
at  the  time  taxes  are  levied  and  assessed  are  no  longer  subject  to  , 
taxation,  and  the  acts  of  taxing  officers  levying  taxes  thereon  are 
void  and  of  no  effect. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
Bichard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edward  M.  Doe,  for  Appellant. 

Joseph  H.  Kibbey,  for  Appellee. 

CAMPBELL,  J. — This  is  an  action  brought  by  the  terri- 
tory of  Arizona,  at  the  relation  of  the  treasurer  and  ex-offlcio 
tax-collector  of  Coconino  County,  against  Edward  B.  Perrin. 
The  action  is  brought  under  the  provisions  of  act  No.  92, 
page  148,  of  the  legislative  assembly  of  1903,  to  enforce  against 
certain  lands  the  taxes  levied  thereon  for  the  year  1903.  The 
appellee  was  in  April,  1902,  and  for  some  years  prior  thereto 
had  been,  the  owner  of  the  lands  upon  which  taxes  were  sought 
to  be  imposed.  Said  lands  were  embraced  within  the  odd- 
numbered  sections  within  the  general  limits  of  the  Atlantic 
and  Pacific  Railroad  land  grant,  and,  while  not  owned  by  the 
United  States,  were  within  the  exterior  limits  of  what  was 
then  and  is  now  the  San  Francisco  Mountain  Forest  Reserve, 
a  forest  reserve  theretofore  duly  established  by  the  president 
of  the  United  States.  During  the  month  of  December,  1901, 
and  up  to  the  month  of  April,  1902,  appellee  had  correspond- 
ence with  the  secretary  of  the  interior  of  the  United  States, 
looking  to  the  acquisiton  by  the  United  States  of  the  land 
held  by  the  appellee,  that  the  same  might  be  incorporated  in 
and  become  a  part  of  the  forest  reservation.  He  made  a 
proposition  to  the  department  of  the  interior,  offering  to  re- 
linquish to  the  United  States  the  lands  in  question,  and  to 


318  Territory  v.  Perrin.  [9  Ariz. 

select  in  lieu  thereof  vacant  unappropriated  public  lands 
within  certain  prescribed  limits,  and  in  the  manner  provided 
by  the  act  of  Congress  of  June  4,  1897,  30  Stats.  36,  chap.  2. 
There  were  certain  outstanding  contracts  granting  the  right 
to  cut  timber  from  a  portion  of  the  lands  involved,  and  at 
the  instance  of  the  secretary  of  the  interior  the  appellee 
agreed  to  use  his  good  offices  in  securing  from  the  holders  of 
these  timber  privileges  compliance  with  rules  and  regulations 
to  be  prescribed  by  the  interior  department.  Forms  of  deeds 
of  relinquishment  were  submitted  by  the  appellee  to  the  sec- 
retary of  the  interior,  and  approved  by  that  officer.  The 
proposition  made  was  accepted  by  the  secretary  of  the  interior 
in  April,  1902,  and  subsequently,  in  the  same  month,  the 
president  of  the  United  States,  at  the  request  of  the  secretary 
of  the  interior,  issued  his  proclamation  incorporating  into 
the  reserve  the  lands  of  appellee.  It  was  a  part  of  the  agree- 
ment entered  into  with  the  secretary  of  the  interior  that  the 
appellee  should  as  soon  as  practicable  execute  to  the  United 
States  deeds  of  relinquishment  of  said  lands.  These  deeds 
were  so  executed,  and  on  the  thirty-first  day  of  January,  1903, 
were  caused  to  be  recorded  in  the  office  of  the  recorder  in  the 
county  in  which  the  lands  are  situated,  and  abstracts  of  title 
to  the  said  lands  were  furnished  to  the  secretary  of  the  inte- 
rior at  his  request.  Thereafter,  in  April,  1903,  the  secretary 
of  the  interior  approved  the  said  abstracts  of  title  and  the 
deeds  of  relinquishment,  with  the  exception  of  a  small  part 
of  the  land  conveyed,  which  at  the  time  this  action  was  tried 
in  the  court  below  had  not  yet  been  approved.  After  the 
agreement  reached  by  correspondence  and  the  proclamation 
of  the  President,  appellee  in  no  wise  attempted  to  exercise 
any  claim  or  control  over  the  lands,  but  they  were  and  remain 
under  the  complete  control  of  the  secretary  of  the  interior, 
and  are  and  have  been  in  all  respects  treated  as  a  part  of  the 
forest  reservation. 

It  is  contended  by  the  appellant  that,  although  the  deeds 
of  relinquishment  were  filed  and  recorded  on  January  31, 
1903,  the  government  took  no  title  to  the  lands  until  the 
deeds  and  abstracts  were  approved  by  the  secretary  of  the 
interior,  and  the  selection  of  the  lands  in  lieu  of  those  relin- 
quished were  made  by  the  appellee  and  approved  by  the  land 
department  of  the  government,  and,  as  such  selections  and 
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approvals  were  not  made  until  after  the  first  Monday  in 
February,  1903,  the  lien  for  taxes  for  the  year  1903,  by  virtue 
of  the  provisions  of  paragraph  3833  of  the  Revised  Statutes  of 
Arizona  of  1901,  attached  to  the  lands  on  the  first  Monday  in 
February  in  that  year.  The  act  of  June  4,  1897,  under 
which  the  lands  were  relinquished  to  the  government,  pro- 
vides: **That  in  cases  in  which  a  tract  covered  by  an  un- 
perfected  bona  fide  claim  or  by  a  patent  is  included  within 
the  limits  of  a  public  forest  reservation,  the  settler  or  owner 
thereof  may,  if  he  desires  to  do  so,  relinquish  the  tract  to 
the  government,  and  may  select  in  lieu  thereof  a  tract  of 
vacant  land  open  to  settlement  not  exceeding  in  area  the  tract 
covered  by  his  claim  or  patent."  It  will  be  observed  that  the 
act  itself  makes  no  provision  as  to  the  manner  in  which  the 
relinquishment  to  the  government  shall  be  made.  The  whole 
subject  is  left  under  the  control  of  the  land  department  of 
the  government.  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  190  U.  S.  301,  23  Sup.  Ct.  692,  24  Sup.  Ct.  860,  47  L. 
Ed.  1064. 

There  is  nothing  in  the  act  of  Congress  which  makes  the 
vesting  of  the  title  in  the  United  States  of  the  relinquished 
lands  dependent  upon  the  selection  of  the  lands  granted  in 
lieu  thereof.  The  appellant  urges  that,  this  being  an  exchange 
of  lands,  the  title  does  not  vest  in  the  government  until  the 
selection  of  the  lieu  lands  has  been  made  and  approved.  We 
are  unable  to  agree  with  this  contention.  In  our  view  of  the 
statute,  the  legal  title  vested  in  the  United  States  immedi- 
ately upon  the  filing  for  record  of  the  deeds  of  relinquish- 
ment, subject,  perhaps,  to  be  divested  should  the  secretary 
of  the  interior  disapprove  the  abstracts  of  title.  The  con- 
sideration for  the  grant  is  the  right,  under  the  law,  to  select 
other  lands  in  lieu  of  those  relinquished.  After  the  deed  is 
recorded  and  delivered,  the  grantor  cannot,  by  any  act  of  his, 
encumber  the  title  as  against  the  United  States.  He  has  no 
right  to  the  land  which  he  can  enforce. 

We  have  carefully  examined  the  opinion  of  the  supreme 
court  in  the  case  of  Cosmos  Exploration  Co.  v.  Oray  Eagle 
OH  Co.,  supra,  relied  upon  by  appellant,  and  find  nothing 
therein  in  conflict  with  these  views.  The  question  there  pre- 
sented was  the  time  when  the  title  vested  to  lands  in  lieu  of 
lands  relinquished,  and  the  court  held  that  such  title  vested 


320  Territory  v.  Perrik.  [9  Ariz. 

only  after  the  approval  of  the  selection  by  the  land  depart- 
ment of  the  govenxment. 

There  is  another  reason  why  this  action  must  fail,  at  least 
as  to  the  greater  part  of  the  lands  involved.  The  secretary 
approved  the  abstracts  of  title,  and,  so  far  as  the  record 
discloses,  the  selection  of  the  lieu  lands,  in  April,  1903.  Under 
the  provisions  of  the  laws  of  Arizona,  the  tax-rate  is  not  fixed 
until  the  third  Monday  in  August  of  each  year,  and  the  levy 
and  assessment  is  not  completed  until  the  duplicate  assess- 
ment-roll is  prepared  and  certified,  as  provided  by  chapter  5 
of  title  62  of  the  Revised  Statutes  of  Arizona  of  1901.  When 
in  April,  1903,  the  secretary  of  the  interior  approved  the 
abstracts  of  title  to  the  lands,  and,  so  far  as  the  record 
shows,  the  lieu  selections  were  made  and  approved,  all  had 
been  done  that  even  the  appellant  contends  should  be  done 
to  vest  the  full  legal  and  equitable  title  in  the  United  States. 
Lands  acquired  for  public  purposes  during  the  period  between 
the  first  and  final  steps  of  taxation  are  exempt  from  taxes 
levied  during  the  year  in  which  they  are  acquired.  Bannon 
V.  Bumes,  (C.  C.)  39  Fed.  892;  Oachet  v.  City  of  New 
Orleans,  52  La.  Ann.  813,  27  South.  348;  Buckhout  v.  City 
of  New  York,  176  N.  Y.  363,  68  N.  E.  659.  And  this  is  true 
even  where,  as  in  this  territory,  the  legislature  has  declared 
that  a  lien  for  taxes  shall  attach  at  a  date  prior  to  the  time 
when  the  first  steps  are  taken  to  subject  the  real  estate  to 
taxation.  There  can  be  no  real  or  effective  lien  until  the 
amount  of  the  taxes  is  ascertained  and  assessed.  ''In  the 
nature  of  things,  no  tax  or  assessment  can  exist,  so  as  to  be- 
come an  encumbrance  on  real  estate,  until  the  amount  thereof 
is  ascertained  and  determined."  Black  on  Tax  Titles,  sec. 
189;  Dowdney  et  (U,  v.  Mayor  etc.,  54  N.  Y.  186.  And  see 
Gillmor  v.  Dale,  27  Utah,  372,  75  Pac.  932.  Under  such  pro- 
visions of  law,  when  the  rate  of  taxes  is  fixed  and  the  amount 
determined  and  levied,  the  lien  for  such  amount  relates  back 
and  attaches  as  of  the  date  specified  in  the  statute.  McLaren 
V.  Shehle,  45  Mo.  130;  Reeve  v.  Kennedy,  43  Cal.  643;  Coch- 
ran V.  Guild,  106  Mass.  29,  8  Am.  Rep.  296 ;  QiUmor  v.  Dale, 
27  Utah,  372,  75  Pac.  932.  In  the  case  at  bar,  t'>^  lands 
having  become  the  property  of  the  United  States  at  the  time 
the  taxes  were  levied  and  assessed,  and  no  longer  subject  to 
taxation,  the  acts  of  the  taxing  officers  were  void  and  of  no 
effect 
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For  the  foregoing  reasomi,  the  judgment  of  the  lower  court 
is  affirmed. 

KENT,  C.  J.,  Mid  DOAN,  J.,  concur. 


[avil  No.  678.    Filed  November  18,  1905.] 

[83  Pac.  358.] 

ADOLPH  BAIL  et  al.,  Defendants  and  Appellants,  ▼. 
FRANCIS  M.  HARTMAN,  as  Trustee  in  Bankruptcy 
of  the  Copartnership  Firm  of  Benbrook  &  Donovan, 
Bankrupts,  Plaintiff  and  Appellee. 

1.  Bankruptcy — iKvohmuTAXT  —  Pbtition — Infobmal — JuaisDicnoN — 

Ck>LLATEKAL  ATTACK. — The  Bankruptcj  Act  provides  that  petitioning 
erediton  most  have  provable  claims  amounting  in  the  aggregate 
to  the  sum  of  five  hundred  dollars  before  they  may  institute  bank- 
ruptcy proceedings  against  a  debtor.  The  form  prescribed  bj  the 
supreme  court  for  a  creditors'  petition  requires,  in  addition  to 
the  general  allegation,  that  the  petitioners  have  provable  claims  %% 
the  amount  of  five  hundred  dollars  against  the  defendant  debtor, 
and  a  statement  setting  forth  with  particularity  the  nature  and 
amount  of  each  of  such  claims.  Held,  where  a  petition  sets  forth 
that  the  petitioning  creditors  have  provable  claims  amounting  to 
five  hundred  dollars,  but  omits  to  state  the  nature  and  amount  of 
each  claim,  that  such  omission  does  not  render  a  judgment  based 
thereon  void  for  want  of  jurisdiction  and  open  to  coUateral  attaclL 

2.  Bamx — ^Petition— Vhhfication — ^Nor  Jubisdiotional. — ^A  defect  in 

a  verification  bj  reason  that  it  maj  not  have  been  made  bj  the 
proper  parties,  is  a  formal  matter,  and  not  jurisdictionaL 

B.  Same — Jttbisdiction — Sttbpoena. — Where  a  subpcsna  issued  in  bank- 
ruptcy proceedings  was  served  on  a  member  of  a  firm,  and  in  effect 
notified  him  that  a  petition  in  bankruptcy  had  been  filed  bj  the 
petitioning  creditors,  and  that  it  prayed  for  an  adjudication  of 
bankruptcy  against  the  firm,  whatever  informality  there  may  have 
been  in  the  form  of  the  subpcBua,  it  nevertheless  contained  sufiicient 
to  put  the  member  of  the  firm  served  upon  notice  of  the  proceeding. 

4.  Same — ^Jueisdiction — Sebvice  upon  Partner — Over-Partnership — 
Act  Congress  Jxtly  1,  1898,  chap.  541,  seo.  5,  sued,  c,  30  Statb. 
647  (U.  S.  CioiiP.  Stats.  1901,  p.  3424),  Construed. — JJndegt  section 
6,  subdivision  c,  supra,  providing  that  ''the  court  of  bankruptcy 
which  has  jurisdietion  of  one  of  the  partners  may  have  jurisdiction 
IX  Ariz.— 21 
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of  all  the  partners  and  of  the  administration  of  the  partnership 
and  individual  property,"  a  subpcBna  served  on  a  partner  gives  the 
court  jurisdiction  to  administer  the  partnership  property. 

5.  Appeal  and  Ebrob — Assignments  or  Ebrob — Nor  Asoued  in  Bjubt 
— Waived. — Assignments  of  error  not  argued  by  counsel  in  brief 
will  not  be  considered. 

d.  Same — Findings — Evidence — Sufficiency — Review. — ^Where  the  evi- 
dence is  sufficient  to  sustain  a  finding  of  fact,  such  finding  will  not 
be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hereford  &  Hazzard,  for  Appellant. 

Francis  M.  Hartman,  for  Appellee. 

SLOAN,  J. — The  appellee,  Francis  M.  Hartman,  as  trustee 
in  bankruptcy  of  the  copartnership  firm  of  Benbrook  & 
Donovan,  brought  suit  in  the  district  court  of  Pima  County 
to  recover  from  the  appellants,  Adolph  Bail  and  E.  P.  Drew, 
the  possession  of  certain  personal  property,  or  the  value 
thereof.  The  appellee  in  his  complaint  alleged  that  the  prop- 
erty sought  to  be  recovered  was  an  asset  of  said  copartner- 
ship firm  of  Benbrook  &  Donovan,  and  that  the  defendants^ 
within  four  months  prior  to  an  adjudication  of  bankruptcy 
against  said  firm,  made  in  the  district  court  of  the  first  ju- 
dicial district,  had  obtained  a  preference  over  other  creditors 
of  said  firm  of  the  same  class  by  bringing  suit  against  said 
firm,  and  by  attaching  said  property  under  said  writ  of 
attachment.  The  appellants,  by  way  of  plea  in  abatement,  set 
up  that  the  plaintiff  in  the  suit  had  no  right  or  authority  to 
maintain  the  same  as  trustee  in  bankruptcy  of  said  firm,  for 
the  reason  that  the  district  court  was  without  jurisdiction 
to  enter  its  judgment  declaring  the  said  firm  of  Benbrook 
&  Donovan  bankrupts,  in  that — 1.  Because  the  petition  in 
bankruptcy  proceedings  was  insufficient  in  law  in  the  particu- 
lar that  it  did  not  state  the  residence  of  the  creditors  nor  of 
the  signers  of  the  petition,  and  in  the  further  particular  that 
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it  did  not  state  whether  said  creditors  were  individuals,  part- 
ners, or  corporations.  2.  Because  no  summons  or  subpoena 
was  ever  ordered  served,  or  was  served,  upon  said  firm  of 
Benbrook  &  Donovan,  or  any  member  thereof,  requiring  said 
firm,  or  any  member  thereof,  to  appear  and  answer  the  peti- 
tion, and  no  appearance  was  made  in  said  proceedings  by 
said  firm  of  Benbrook  &  Donovan.  3.  Because  the  petition 
did  not  fully  describe  or  set  forth  the  claims  of  the  petition- 
ing creditors,  or  state  the  amounts  of  the  same.  4.  Because 
the  petition  did  not  appear  to  be  verified  by  the  petitioning 
creditors,  or  any  one  in  their  behalf  authorized  in  law  to 
verify  the  same.  5.  Because  the  petition  did  not  show  or 
allege  that  the  firm  of  Benbrook  &  Donovan  was  not  engaged 
in  the  business  of  farming.  Appellants  also,  in  bar  of  the 
action,  pleaded  that  the  adjudication  of  bankruptcy  against 
the  firm  of  Benbrook  &  Donovan  by  the  district  court  was 
void  for  want  of  jurisdiction,  and  the  appointment  of  appel- 
lee as  trustee  in  bankruptcy  of  the  property  of  said  copart- 
nership firm  was  therefore  invalid  for  the  same  reason.  The 
appellee  demurred  to  the  plea  in  abatement,  on  the  ground 
that  it  was  insufiicient  in  law  to  constitute  a  defense  to  the 
action.  The  demurrer  to  the  plea  in  abatement  was  sustained 
by  the  trial  court.  A  trial  was  had  upon  the  general  issue, 
and  judgment  rendered  for  the  appellee,  from  which  judgment 
this  appeal  is  taken. 

Upon  the  trial,  the  record  in  the  bankruptcy  proceedings 
in  the  district  court  against  the  firm  of  Benbrook  &  Donovan, 
over  the  objections  made  by  appellants,  was  introduced  in 
evidence.  This  record  discloses  that  a  petition  signed  by  Fred 
Barman  &  Bro.,  Willard  Bros.,  and  Sideman,  Lachman  &  Co., 
was  filed  in  the  district  court  of  the  first  judicial  district 
on  the  nineteenth  day  of  September,  1902.  The  petition  set 
forth  that  J.  H.  Benbrook  and  R.  J.  Donovan,  for  the  six 
months  next  preceding  the  date  of  filing  the  petition,  had 
been  residents  of  Tucson,  Arizona,  and  engaged  in  business 
therein  as  partners  under  the  firm  name  and  style  of  Ben- 
brook &  Donovan,  and  that  they,  each  of  them,  and  the  part- 
nership owed  debts  in  an  amount  exceeding  one  thoasand 
dollars;  that  the  petitioners  were  ** creditors  of  said  firm, 
having  provable  claims  amounting  in  the  aggregate,  in  excess 
of  securities  held  by  them,  to  the  sum  of  $500."    The  peti- 
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tion  further  alleged  the  insolvency  of  Benbrook  &  Donovan, 
and  each  of  the  members  of  said  firm,  and  that,  within  four 
months  preceding  the  filing  of  the  petition,  the  firm  had  com- 
mitted an  act  of  bankruptcy  in  suffering  and  permitting, 
while  insolvent,  one  Adolph  Bail,  a  creditor  of  said  firm,  to 
obtain  a  preference  over  other  creditors  through  legal  pro- 
ceedings, and  in  not  having,  at  least  five  days  before  a  sale  or 
disposition  of  the  property  affected  by  said  preference, 
vacated  or  discharged  such  preference ;  and  further,  that  the 
said  firm  committed  an  act  of  bankruptcy  within  said  four 
months  by  transferring,  while  insolvent,  to  said  Adolph  Bail, 
as  such  creditor,  a  certain  stock  of  goods,  with  intent  to  prefer 
said  Adolph  Bail  over  other  creditors.  The  petition  further 
alleged  that  the  said  firm  was  not  engaged  in  tilling  the  soil, 
nor  was  either  of  the  members  thereof  a  wage-earner.  The 
petition  contained  the  usual  prayer  for  the  issuance  of  a 
subpoena  directed  to  said  firm,  and  for  an  adjudication  by  the 
court  of  bankruptcy  against  the  partnership.  The  petition 
was  verified  by  the  oaths  of  Fred  Barman,  J.  Willard,  and 
M.  J.  Sideman.  Upon  the  filing  of  the  petition,  an  order  was 
made  by  the  court  setting  a  time  within  which  said  firm 
should  appear  in  said  court  and  answer  the  petition,  and  a 
further  order  was  made  that  a  copy  of  the  petition,  with  a 
writ  of  subpoena,  be  served  upon  said  firm  of  Benbrook  ft 
Donovan  at  least  five  days  before  the  day  set  for  the  hear- 
ing of  the  petition.  Under  this  order,  a  subixBna  directed 
to  J.  H.  Benbrook  and  R.  J.  Donovan  was  issued,  command- 
ing them  personally  to  appear  upon  the  day  named  in  the 
order,  and  answer  to  the  petition  filed  by  said  petitioning 
creditors.  It  further  appears  from  the  record  that  this  cnib- 
poena  was  served  upon  B.  J.  Donovan  by  the  United  States 
marshal  on  September  20,  1902.  No  appearance  was  made  by 
either  member  of  the  firm  of  Benbrook  &  Donovan,  nor  any 
appearance  made  on  behalf  of  said  firm.  On  the  eleventh 
day  of  October,  1902,  the  petition  was  heard  by  the  court, 
and  a  judgment  entered  declaring  said  firm  of  Benbrook  ft 
Donovan  bankrupts. 

The  first  assignment  of  error  is  based  upon  the  ruling  of 
the  trial  court  admitting  in  evidence  the  record  of  the  bank- 
ruptcy proceedings,  and  the  overruling  of  appellants'  objec- 
tions to  the  same  upon  the  grounds :  1.  That  the  petition  was 
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insofficient  in  matten  of  substance ;  2.  That  it  was  not  piop> 
erly  yerified;  and  3.  That  no  proper  service  of  subpoena  was 
had  on  the  firm  of  Benbrooh  ft  Donovan. 

Considering  these  objections  in  their  order,  the  omission  of 
the  petition  to  state  the  nature  of  the  petitioners'  claims  and 
to  give  the  amount  of  each  is  the  only  defect  in  the  petition 
which  presents  any  matter  which  calls  for  serious  considera- 
tion. The  Bankruptcy  Act  provides  that  petitioning  creditors 
must  have  provable  claims  amounting  in  the  aggregate  to  the 
sum  of  five  hundred  dollars  before  they  may  institute  bank- 
ruptcy proceedings  against  a  debtor.  The  rules  prescribed 
by  the  supreme  court  of  the  United  States  contain  no  addi- 
tional requirement  than  that  prescribed  in  the  act  as  to  what 
the  petition  shall  contain.  The  form,  however,  prescribed  by 
the  supreme  court  for  a  creditors'  petition  requires,  in  addi- 
tion to  the  general  allegation,  that  the  petitioners  have 
provable  claims  to  the  amount  of  five  hundred  dollars  against 
the  defendant  debtor,  and  a  statement  setting  forth  with 
I>articularity  the  nature  and  amount  of  each  of  such  claims. 
A  failure  to  state  the  nature  and  amount  of  the  claims  held 
by  the  petitioning  creditors  in  such  a  petition  would  doubtless 
render  it  subject  to  direct  attack.  Such  an  omission,  however, 
does  not  seem  to  us  to  render  a  judgment  based  upon  such 
petition  void  for  want  of  jurisdiction,  and  thus  open  to  col- 
lateral attack.  The  supreme  court  of  the  United  States  in 
West  Co.  V.  Lea,  174  U.  S.  599,  19  Sup.  Ct.  839,  43  L.  Ed. 
1098,  in  referring  to  the  rules  prescribed  in  the  court's  gen- 
eral orders  under  the  Bankruptcy  Act,  said:  ''These  rules 
are  but  intended  to  execute  the  act,  and  not  to  add  to  its 
provisions  by  making  that  which  the  statute  treats  in  some 
cases  as  immaterial  a  material  fact  in  every  case."  The  ma- 
terial fact,  under  the  Bankruptcy  Act,  which  must  be  alleged 
and  proven;  is  that  the  petitioning  creditors  have  provable 
claims  against  the  debtor  in  an  amount  aggregating  five  hun- 
dred dollars.  A  statement  giving  the  nature  and  amount  of 
each  claim  is  but  an  amplification  of  this  general  fact.  We 
hold,  therefore,  that  the  petition  contained  a  sufficient  show- 
ing of  facts  nnder  the  Bankruptcy  Act,  and  the  general  orders 
of  the  supreme  court  to  confer  jurisdiction  upon  the  district 
court  to  enter  judgment  in  the  bankruptcy  proceedings. 

Even  if  we  are  not  to  assume,  from  the  similarity  of  names. 
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that  the  verification  of  the  petition  was  made  by  members 
of  the  firms  constituting  the  petitioning  creditors,  still  any 
defect  in  such  verification,  by  reason  that  it  may  not  have 
been  made  by  the  proper  parties,  is  a  formal  matter,  and  not 
jurisdictional.  In  re  Chequassei  Lumber  Co,,  (D.  C.)  112 
Fed.  56;  Green  River  Deposit  Bank  v.  Craig,  (D.  C.)  110 
Fed.  137 ;  Leidigh  v.  Stengel,  95  Fed.  637,  37  C.  C.  A.  210. 

The  third  ground  of  objection  to  the  jurisdiction  of  the 
district  court  in  the  bankruptcy  proceedings  would  be  well 
taken  if  the  record  disclosed  that  no  service  was  had  upon 
the  bankrupt  firm.  A  judgment  of  the  bankruptcy  court  is 
open  to  collateral  attack  for  want  of  jurisdiction  over  the 
person  of  the  alleged  bankrupt  where  the  record  discloses 
that  no  service  was  had  upon  him,  and  no  appearance  was 
made  in  the  proceedings  by  him,  from  which  it  may  appear 
that  he  voluntarily  submitted  himself  to  the  jurisdiction  of 
the  court.  Chapman  v.  Brewer,  114  U.  S.  168,  5  Sup.  Ct. 
799,  29  L.  Ed.  83;  New  Lamp  Chimney  Co.  v.  Ansonia 
Brass  Co.,  91  U.  S.  656,  23  L.  Ed.  336.  Mere  irregularity 
of  service  or  in  the  form  of  the  notice  given  by  a  summons 
does  not,  however,  render  a  judgment  of  a  court  of  general 
jurisdiction  void,  so  as  to  subject  it  to  a  collateral  attack. 
Black  on  Judgments,  sec.  263. 

The  subpoena  issued  in  the  bankruptcy  proceedings  was 
served  on  R.  J.  Donovan,  a  member  of  the  firm  of  Benbrook 
&  Donovan.  It,  in  effect,  notified  him  that  a  petition  in 
bankruptcy  had  been*  filed  by  the  petitioning  creditors,  and 
that  it  prayed  for  an  adjudication  of  bankruptcy  against  the 
firm  of  Benbrook  &  Donovan.  Whatever  informality  there 
may  be  in  the  form  of  the  subpoena,  it  nevertheless  contained 
sufficient  to  put  the  member  of  the  firm  served  upon  notice  of 
the  proceeding.  The  Bankruptcy  Act,  in  section  5,  subdivision 
**c''  (Act  July  1,  1898,  c.  541,  30  Stats.  547  [U.  S.  Comp. 
Stats.  1901,  p.  3424]),  provides  that  **the  court  of  bank- 
ruptcy which  has  jurisdiction  of  one  of  the  partners  may 
have  jurisdiction  of  all  the  partners  and  of  the  administra- 
tion of  the  partnership  and  individual  property."  The  rec- 
ord shows  that  the  district  court  acquired  jurisdiction  over 
the  person  of  Donovan,  and,  under  the  foregoing  provision 
of  the  Bankruptcy  Act,  it  thereby  acquired  jurisdiction  of  the 
firm  of  Benbrook  &  Donovan  and  its  property. 
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The  second  assignment  of  error,  relating  to  the  ruling  of 
the  trial  court  in  refusing  to  strike  certain  portions  of  the 
amended  complaint,  is  not  argued  by  counsel  for  appellant 
in  their  brief,  and  is  therefore  not  considered  by  us. 

The  third  assignment  is  based  upon  the  alleged  insufS- 
ciency  of  the  evidence  to  sustain  the  finding  of  the  court  that 
the  appellants,  in  obtaining  a  transfer  of  the  property  sued 
for  from  the  firm  of  Benbrook  &  Donovan,  intended  thereby 
to  obtain  a  preference  over  other  creditors  of  said  firm,  and 
that  said  firm  of  Benbrook  &  Donovan  intended  thereby  that 
such  preference  should  be  made.  It  was  the  special  province 
of  the  trial  court  to  determine  aU  questions  of  fact.  A  read- 
ing of  the  record  shows  that  there  was  sufl5cient  evidence  to 
sustain  the  finding,  and  we  therefore  cannot  disturb  the  judg- 
ment of  the  trial  court  upon  that  ground. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
therefore  aflfirmed. 

KENT,  C.  J.,  DOAN,  J.,  and  CAMPBELL,  J.,  concur 
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MOSES  H.  SHERMAN  et  al.,  Defendants  and  Appellants, 
V.  JOHN  M.  WARD,  PlaintiflP  and  Appellee. 

1.  Appeal  and  Ebbor — ^Decision  on  Former  Appeal — Stare  Decisis. — 

Upon  a  retrial  of  a  case  after  reversal  bj  the  supreme  court  of  the 
United  States,  every  question  of  fact  or  of  law  arising  upon  the 
record  which  may  have  been  decided  therein  is  stare  decisis. 

2.  CJONTRACT  —  Action   for   Damages  —  Evidence  —  Insufficiency. — 

Where  suit  is  brought  by  a  mortgagee  for  damages  for  breach  of 
a  contract  obligating  defendant  to  account  for  mortgaged  cattle 
which  wete  sold  to  third  persons,  and  plaintiff  proves  that  cattle 
were  disposed  of,  but  does  not  prove  the  number  nor  their  value, 
there  is  no  evidence  to  support  a  judgment  for  damages. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed. 
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Th«  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  for  Appellants. 

Joseph  H.  Kibbey,  for  Appellee. 

SLOAN,  J. — On  November  28,  1894,  the  appellee,  John 
M.  Ward,  brought  suit  against  the  appellant,  Moses  H.  Sher- 
man, and  one  David  Hardenberg,  to  recover  the  sum  of  fif- 
teen hundred   dollars   upon   a  certain  promissory  note   in 
writing  for  the  sum  of  twelve  thousand  five  hundred  dollars, 
executed  by  said  Hardenberg,  and  the  payment  of  which  was 
guaranteed  on  the  back  thereof  by  appellant.    The  defendant 
Hardenberg  was  not  served  with  process.     The  appellant, 
Sherman,  was  served,  and  on  the  sixteenth  day  of  May,  1899, 
filed  his  answer  and  counterclaim,  in  which  he  admitted  the 
making  of  the  note  and  the  indorsement  on  the  back  thereof 
guaranteeing  the  payment,  and  further  set  forth  that  the  note 
sued  upon  was  given  as  a  part  of  the  purchase  price,  and 
was  secured  by  a  mortgage  on  the  Sunflower  Cattle  Ranch, 
in  Maricopa  County,  together  with  a  large  number  of  cattle 
thereon,  tools,  etc.;  that  Hardenbei^,  the  principal  on  the 
note,  had  failed  and  neglected  to  pay  any  part  of  the  same, 
and  had  failed  to  pay  certain  other  notes  given  by  said  Har- 
denberg to  said  Ward  in  payment  of  said  property;  that  on 
or  about  the  first  day  of  October,  1894,  the  Sherman-Harden- 
berg  Cattle  Company,  then  and  there  the  successor  in  interest 
of  said  Hardenberg,  entered  into  a  certain  contract  in  writing 
with  said  Ward,  wherein  it  was  agreed  that,  upon  the  turn- 
ing over  by  Hardenberg  to  Ward  of  all  the  property  pur- 
chased and  mortgaged,  as  aforesaid,  remaining  on  hand,  the 
latter  would  cancel  the  mortgage  thereon,  and  return  the  note 
sued  upon,  as  well  as  the  other  notes  remaining  unpaid,  and 
relieve  the  said  Sherman-Hardenberg  Cattle  Company  and 
said  Hardenberg  and  Sherman  from  any  and  all  responsibility 
in  connection  with  the  same ;  that,  in  pursuance  of  said  agree- 
ment, the  said  property  was  turned  over  to  Ward,  who  took 
possession  thereof,  and  refused  to  cancel  the  mortgage  or 
return  the  notes;  that  said  Ward  remained  in  possession  of 
said  property,  and  disposed  of  cattle  and  other  portions  of 
the  same  for  large  amounts,  more  than  sufficient  to  pay  off 
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all  the  notes  so  guaranteed  by  Sherman,  and  the  expenses 
of  such  sales  and  the  management  of  said  ranch  and  cattle. 
An  accounting  by  Ward  was  prayed  f or^  as  well  as  a  money 
judgment  for  the  balance  which  might  be  found  upon  said 
accounting  to  remain  of  the  money  realized  from  said  sales 
over  and  above  the  costs  and  expenses  of  the  management 
of  the  ranch  and  of  such  sales.  Upon  the  issues  so  raised, 
a  trial  was  had  in  the  district  court,  and  judgment  rendered 
in  favor  of  Sherman  and  against  Ward  upon  the  counter- 
claim. In  support  of  this  judgment,  the  trial  court  found 
that  the  agreement  set  forth  in  thjB  answer  and  counterclaim 
was  executed  by  the  parties  named  therein ;  that,  in  pursuance 
of  the  same,  the  Sherman-Hardenberg  Cattle  Company,  on 
or  about  October  1,  1894,  turned  over  to  Ward  all  the  prop- 
erty it  then  possessed,  but  that  Ward  failed  and  refused  to 
carry  out  his  part  of  the  contract,  in  that  he  did  not  sur- 
render or  cancel  the  notes  or  satisfy  or  discharge  the  mort- 
gage, but,  on  the  contrary,  brought  suit  on  one  of  said  notes 
for  the  collection  of  a  sum  that  he  claimed  to  be  due  thereon. 
From  these  facts  the  trial  court  held  that  Ward  was  a  mort- 
gagee in  i)08session,  and  that  Sherman  was  entitled  to  the 
accounting  prayed  for  in  his  answer,  and  upon  said  account- 
ing entered  judgment  in  favor  of  Sherman  and  against  Ward 
for  $17,173.50,  and  decreed  the  cancellation  of  the  notes  and 
mortgage.  From  this  judgment  an  appeal  was  taken  to  this 
court,  which  a£Srmed  the  same,  upon  the  ground  that  the 
assignment  of  errors  was  insufficient.  An  appeal  was  taken 
from  the  judgment  of  this  court  to  the  supreme  court  of  the 
United  States,  which  reversed  the  judgment  of  this  court, 
and  remanded  the  cause,  with  instructions  to  us  to  reverse  the 
judgment  of  the  district  court,  and  remand  the  cause  to  that 
court  for  further  proceedings  in  conformity  to  the  view  ex- 
pressed in  the  opinion.  Ward  v.  Shemum,  192  U.  S.  168, 
24  Sup.  Ct.  227,  48  L.  Ed.  391.  In  accordance  with  the  man- 
date of  the  supreme  court,  the  cause  was  remanded  by  us  to 
the  district  court,  where  a  new  trial  was  had,  and  judgment 
was  rendered  in  favor  of  Ward  and  against  Sherman  upon 
the  promissory  note  sued  upon  and  set  forth  in  the  complaint 
in  the  sum  of  fifteen  hundred  dollars,  together  with  interest 
thereon  and  costs.  From  this  judgment,  appellant  appeals. 
Before  considering  the  assignments  of  error  raised  by  the 
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appellant,  it  is  proper  that  we  consider  the  opinion  of  the 
supreme  court  of  the  United  States  reversing  the  judgment 
rendered  upon  the  first  trial  of  the  action,  for  the  reason 
that  every  question  of  fact  or  of  law  arising  upon  the  record 
which  may  have  been  decided  therein  is  stare  decisis,  and  not 
open  to  review  in  this  or  any  subsequent  proceeding,  and  our 
sole  duty  is  to  give  effect  to  the  judgment  of  the  supreme 
court,  and  to  carry  out  its  mandate.  In  re  Sanford  Fork  and 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct.  291,  40  L.  Ed.  414; 
Murphy  v.  Utter,  186  U.  S.  95,,  22  Sup.  Ct.  776,  46  L.  Ed. 
1070.  In  the  opinion  the  supreme  court  unqualifiedly  holds 
that  there  was  no  rescission  of  the  contract  set  forth  in  the 
answer  of  the  appellant,  either  by  reason  of  Ward's  failure 
to  surrender  the  notes  or  cancel  the  mortgage,  or  by  reason 
of  his  bringing  suit  upon  one  of  the  former;  and  that,  there- 
fore, Ward  is  not  to  be  considered  as  a  mortgagee  in  posses- 
sion, and  that  Sherman  does  not  have  the  standing  of  a  re- 
demptioner,  and  has  no  right  to  an  accounting  of  the  pro- 
ceeds of  the  ranch  and  other  property,  or  of  the  conduct 
of  the  business  by  Ward.  The  practical  effect  of  this  holding 
appears  to  us  to  be  that  full  effect  must  be  given  to  the 
agreement,  and  that,  if  not  fully  executed,  it  is  still  binding 
upon  the  parties.  The  supreme  court  found  as  a  fact  that 
the  agreement  had  been  fully  executed  by  Ward,  but  that 
the  Sherman-Hardenberg  Cattle  Company  had  failed  and 
defaulted  in  the  performance  of  its  duty  under  the  terms 
of  the  contract,  in  that  certain  cattle  were  not  delivered  to 
Ward,  but  had  been  sold  to  other  parties  prior  to  the  turning 
over  of  the  ranch  to  Ward,  and  after  the  first  day  of  Sep- 
tember, 1894;  that  this  was  a  violation  of  the  terms  of  the 
contract,  in  that  in  one  clause  thereof  it  was  agreed  that  the 
company  should  account  to  Ward  for  all  stock  cattle  which  it 
might  dispose  of  to  third  parties  subsequent  to  September  1, 
1904.  The  court  further  found  that  Ward's  failure  to  sur- 
render and  cancel  the  notes  and  mortgage  was  excused 
through  the  failure  of  the  company  to  account  for  the  cattle 
it  sold  and  not  delivered  by  it  under  the  contract. 

Bearing  upon  the  question  as  to  whether  the  bringing  of 
this  suit  by  Ward  on  one  of  the  notes  was  a  repudiation  by 
him  of  the  agreement,  the  court  used  this  language:  "But 
it  is  said  that  Ward  himself  repudiated  the  agreement  because 
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he  brought  suit  on  the  first  of  the  notes.  There  may  have  been 
a  technical  mistake  in  the  form  of  the  action,  but  there  was 
no  repudiation  of  the  agreement,  as  is  shown  by  the  fact 
that  the  complaint  only  asked  judgment  for  $1,500,  and  that 
Ward  filed  with  the  complaint  an  affidavit  for  an  attach- 
ment, in  which  he  averred  that  the  payment  of  the  sum  due 
was  *not  secured  by  any  mortgage  or  lien  upon  any  real  or 
personal  property,  or  any  pledge  of  personal  property.'  But 
equity  will  not  destroy  rights  on  account  of  a  mere  technical 
mistake  of  counsel.  It  may  be  conceded  that  Ward  should 
have  brought  an  action  in  form  for  the  value  of  the  cattle 
not  delivered,  but  it  is  manifest  that  that  value  was  all  that 
he  was  seeking  to  recover."  This  language  of  the  opinion 
has  given  us,  as  manifestly  also  the  trial  court,  some  difficulty 
in  ascertaining  its  full  purport.  Logically,  it  seems  to  us  that 
if  Ward  should  have  brought  an  action  in  form  for  the  value 
of  the  cattle  not  delivered,  that  he  ought  not  to  be  permitted 
to  recover  upon  a  complaint  setting  forth  a  cause  of  action 
based  upon  a  promissory  note.  We  are  not,  however,  con- 
cerned with  the  logic  of  the  opinion,  but  with  its  intent  and 
purport,  as  indicating  the  duty  of  the  trial  court  and  of  this 
court  in  giving  effect  to  what  was  decided.  The  declaration 
that  bringing  the  action  in  the  form  of  a  suit  upon  the  note 
is  but  a  ** technical  mistake,"  which  ought  not  to  be  per- 
mitted to  destroy  rights,  and  the  further  declaration  that  *it 
is  manifest  from  the  record  that  the  plaintiff  was  seeking  to 
recover  the  value  of  the  cattle  not  delivered,  would  indicate 
that  in  the  judgment  of  the  supreme  court  the  suit  should 
be  regarded,  not  as  one  to  recover  upon  a  promissory  note,  but 
one  for  damages  for  a  breach  of  the  clause  in  the  contract 
obligating  the  company  to  account  for  the  cattle  which  it  did 
not  deliver  to  Ward,  but  which  it  sold  to  third  parties  subse- 
quent to  September  1,  1894.  This  is  the  construction  we  are 
forced  to  put  upon  the  opinion,  and  it  is  from  this  viewpoint 
that  we  will  consider  the  record  upon  this  appeal. 

The  principal  assignment  of  error  made  by  the  appellant  is, 
in  substance^  that  the  evidence  does  not  support  the  judg- 
ment. Upon  the  trial  the  plaintiff  introduced  in  evidence 
the  note  sued  upon,  and,  being  called  as  a  witness,  testified 
that  he  did  not  consider  the  note  put  in  evidence  had  been 
paid,  but  that  fifteen  hundred  dollars  of  it  remained  unpaid. 
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On  eroas-examination  he  identified  the  contract  referred  to  in 
the  answer  of  appellant,  and  stated  that  all  the  property  men- 
tioned in  the  contract  had  been  delivered  to  him,  except  cer- 
tain cattle  sold  to  one  Bouvier  and  one  Dr.  Jones  by  Harden- 
bei^  after  September  1,  1894 ;  that  he  did  not  deliver  up  the 
notes  for  cancellation  on  account  of  information  which  he 
received  from  his  son  that  Hardenberg  had  been  selling  cattle, 
and  that  he  arranged  with  G.  F.  Ainsworth,  the  attorney  for 
Sherman,  to  keep  the  notes  until  the  cattle  sold  by  Harden- 
berg had  been  accounted  for.  H.  C.  Ward,  a  son  of  appellee, 
also  testified,  corroborating  the  testimony  of  appellee  relating 
to  the  circumstances  connected  with  the  retention  of  the  notes. 
Upon  the  introduction  of  this  evidence  and  testimony,  plain- 
tiff rested.  G.  F.  Ainsworth  then  testified  in  behalf  of  appel- 
lant, and  contradicted  in  essential  particulars  the  testimony 
previously  given  by  Ward,  whereupon  the  defendant  rested. 
While  there  is  thus  evidence  tending  to  show  that  there  were 
certain  cattle  disposed  of  by  Hardenberg  after  the  first  day 
of  September,  1894,  and  before  the  turning  over  of  the  ranch 
and  cattle  to  Ward,  there  is  no  proof  as  to  the  number  of 
these,  nor  is  there  any  proof  as  to  their  value.  Unless,  there- 
fore, the  suit  can  be  regarded  as  one  brought  for  the  balance 
due  upon  a  promissory  note  (and  under  the  opinion  of  the 
supreme  court  we  cannot  so  regard  it),  there  is  a  failure  of 
proof  to  sustain  the  judgment,  and  it  must  therefore  be  re- 
versed and  the  cause  remanded  for  a  new  triaL 

DOAN,  J.,  and  GAMPBELL,  J.,  concur. 
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[GiTil  No.  860.     Filed  November  18,  1905.] 

[83  Pac.  350.] 

OEOBGE  A.  TREAD  WELL  et  al.,  Plaintiffs  and  Appellants, 
▼.  QEOROE  O.  MARRS,  I>ef€ndant  and  Appellee. 

X  Mines  and  Mining — Adverse — Location — Ohanok  of  Monuments — 
EiTBCT. — The  erection  of  new  monuments  at  points  other  than 
where  the  original  monuments  were  located,  in  the  absence  of  the 
filing  of  a  new  location  certificate  or  an  amendment  of  the  old, 
has  no  effect  is  changing  the  position  and  location  or  boundaries 
of  the  claim,  except  in  so  far  as  it  shows  an  abandonment  of  ground 
within  the  original  location  but  excluded  from  the  ground  remonu- 
mented. 

:8.  Same — Same — Subvet — ^Evidence — Compbtbnct. — ^Upon  an  adverse, 
where  the  conflict  as  pleaded  was  based  upon  a  survey  and  adverse 
map  made  from  a  new  monumenting  of  an  old  location,  such  survey 
and  map,  and  the  evidence  based  thereon,  showing  a  conflict,  could 
ki  no  event  be  competent,  imless  the  claim  as  originallj  located 
was  as  to  direction  and  course  identical  with  the  direction  and 
eourse  am  remoniunented. 

3.  Same  —  Locations  —  Monuments — Courses  and  Distances — ^When 

Governing. — ^Where  the  location  of  a  mining  claim  is  in  issue, 
where  the  monuments  are  found  upon  the  ground,  or  their  pontion 
or  location  can  be  determined  with  oertainty,  the  monuments  govern 
rather  than  the  location  certificate;  but  where  the  courses  and 
distances  are  not  with  certainty  defined  by  monuments  or  stakes^  the 
calls  in  the  location  notice  must  govern. 

4.  Sams — Adverse — Conflict — ^Identitt —  Evidence — Sufficiency. — ^In 

an  adverse,  evidence  reviewed  and  held  insufficient  to  show  that  the 
conflict  as  testified  to  by  the  plaintiff's  surveyor  was  based  upon 
a  survey  or  plat  of  a  claim  which  had  the  course  or  distances  or 
area  of  the  plaintiff's  claim. 

JL  Same — Same — ^Evidence — Strikinv  fbom  Becord. — ^In  an  adverse,  tes- 
timony of  plaintiff's  surveyor,  upon  which  no  judgment  describing 
the  true  conflict  or  awarding  possession  to  the  plaintiff  could  be 
based,  is  properly  stricken  from  the  record. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Pourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 
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On  appeal  to  the  United  States  Supreme  Court. 

Statement  of  facts: — 

On  April  11,  1901,  George  0.  Marrs  filed  in  the  United 
States  Land  Office  at  Prescott  his  application  for  a  patent 
to  the  Copper  Link  mining  claim.  George  A.  Treadwell  and 
F.  C.  Beckwith  filed  an  adverse  to  such  application,  and  within 
the  time  prescribed  by  law  brought  this  action  in  support  of 
such  adverse.  Judgment  was  given  in  the  court  below  for 
Marrs,  and  from  this  judgment  Treadwell  and  Beckwith  have 
brought  this  appeal. 

The  complaint  alleged  the  citizenship  of  the  plaintiffs,  the 
location  of  the  claim,  and  the  performance  of  the  acts  neces- 
sary to  complete  the  validity  of  such  location,  the  acquisition 
of  the  claim  by  the  plaintiffs  by  mesne  conveyances,  the  own- 
ership of  the  property  in  the  plaintiffs  of  the  claim  as  monu- 
mented  and  as  shown  by  the  adverse  map  attached  to  the 
complaint,  and  the  performance  by  the  plaintiffs  of  the  an- 
nual assessment  work  on  the  claim.  The  complaint  further 
alleged  that  the  pretended  location  of  the  Copper  Link  min- 
ing claim  by  the  defendant  was  null  and  void  by  reason  of 
the  fact  that  the  ground  was  not  open  to  location,  so  far  as 
it  conflicted  with  the  Buster  claim.  The  complaint  further 
set  up  the  filing  of  the  adverse,  and  the  bringing  of  the  suit 
in  support  thereof,  and  described  the  conflict  according  to  the 
adverse  map  as  follows:  ** Beginning  at  the  southeast  corner 
of  the  Buster  mining  claim,  thence  north,  50  deg.  west,  430.7 
feet,  to  a  point  of  intersection  on  the  west  side  line  of  said 
Copper  Link  mining  claim;  thence  north,  27  deg.  44  min. 
east,  679.4  feet,  to  a  point  of  intersection  on  the  west  side 
of  said  Buster  mining  claim ;  thence  north,  40  deg.  east,  713.7 
feet,  to  a  point  of  intersection  on  the  north  end  line  of  said 
Copper  Link  mining  claim;  thence  south,  62  deg.  16  min. 
east,  364.2  feet,  to  a  point  of  intersection  on  the  north  end 
line  of  said  Copper  Link  mining  claim ;  thence  south,  50  deg. 
east,  86.1  feet,  to  a  point  of  intersection  on  the  east  side  line 
of  said  Copper  Link  mining  claim;  thence  south,  27  deg.  44 
min.  west,  625.8  feet,  to  a  point  of  intersection  on  the  east 
side  line  of  the  Buster  mining  claim;  thence  south,  40  deg. 
west,  843.5  feet,  to  the  place  of  beginning — containing  16.855 
acres.'* 
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The  adverse  map  attached  to  the  complaint  was  as  fol- 
lows : — 


OJMm. 


The  answer  was  a  genertu  denial,  and  contained  allega- 
tions that  the  original  monuments  of  the  Buster  claim  had 
been  removed  by  the  plaintiffs  prior  to  the  location  of  the 
Copper  Link,  so  that  the  boundaries  of  the  Buster  claim  could 
no  longer  be  traced  upon  the  ground ;  that  the  claim  had  been 
abandoned  by  the  plaintiffs,  and  that  the  land  embraced 
within  the  boundaries  of  the  Copper  Link  was  open  to  loca- 
tion at  the  time  of  its  location  by  the  defendant.  It  alleged 
the  acts  necessary  to  constitute  a  valid  location  of  the  Copper 
Link  claim  by  the  defendant,  the  ownership  thereof,  and 
contained  certain  other  allegations,  not  necessary  to  be  set 
forth,  and  prayed  for  affirmative  judgment  for  the  defendant. 

The  evidence  introduced  upon  the  trial  showed  that  in 
September,  1875,  the  claim  known  as  the  ** Buster  Mining 
Claim''  was  located  by  J.  M.  Roberts,  T.  W.  Boggs,  and  D. 
R.   Poland,   who  erected  the  necessary   monuments   on   the 
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ground  to  mark  the  boundaries,  and  posted  and  recorded  a 
location  notice,  as  follows:  "Buster  lode  notice  of  location. 
This  ledge  is  located  on  a  copper  ledge  or  claim,  c<Mnmencing 
at  a  monument  200  feet  north  this  notice,  and  runs  1,300 
feet  south  to  a  monument,  1,300  feet  from  this  notice,  with 
300  feet  on  each  side  of  the  vein.  This  ledge  is  in  the  Brad- 
shaw  Mountain,  and  about  two  miles  from  the  Peck  mine,  and 
between  the  canyon  of  Turkey  Creek  and  Crazy  Basin,  and 
was  located  by  us  September  24,  1875,  all  in  Yavapai  County, 
Arizona  Territory.  [Signed]  J.  M.  Roberts,  T.  W.  Boggs, 
D.  R.  Poland.  This  notice  recorded  November  20,  1875,  at 
12:30  o'clock  P.M.,  at  the  request  of  D.  R.  Poland,  and  re- 
corded in  Book  C-3  of  Mines,  records  of  Yavapai  County, 
Arizona  Territory,  at  page  448.  William  Wilkerson,  County 
Recorder."  The  title  of  the  locators  to  the  claim  passed  to 
the  plaintiffs  by  purchase  in  1892.  Soon  after  the  purchase 
by  the  plaintiffs,  Erwin  D.  Treadwell,  a  son  of  one  of  the 
plaintiffs,  as  their  agent,  w^it  upon  the  ground,  together  with 
Boggs,  one  of  the  original  locators,  and  was  informed  by 
Boggs  that  a  large  stone  monument  at  a  point  near  the  sum- 
mit of  what  was  known  as  ''Buster  Hill,"  was  the  location 
monument,  and,  as  Treadwell  understood,  also  the  center 
monument  of  the  Buster  claim.  Treadwell  shortly  thereafter, 
relying  upon  the  information  given  him  by  Boggs,  starting 
from'  this  monument  as  the  center  monument  of  the  claim, 
made  search  for  the  other  mcmiunents  of  the  claim  for  a  dis- 
tance of  seven  hundred  and  fifty  feet  north  and  south  from 
such  initial  monument,  but  found  none  which  he  regarded  as 
connected  with  the  Buster  claim.  He  thereafter,  for  the  pur- 
pose of  outlining  the  Buster  claim,  in  order  to  make  new  loca- 
tions, on  either  end  of  the  claim  built  a  monument  approxi- 
mately seven  hundred  and  fifty  feet  in  a  northeasterly  direc- 
tion along  the  vein  from  the  center  monument,  and  another 
approximately  seven  hundred  and  fifty  feet  in  a  southwesterly 
direction  from  the  center  monument,  and  about  in  line  with 
the  center  monument  of  the  claim.  His  courses  were  north, 
forty  degrees  east,  and  south,  forty  degrees  west,  re^[>ectively. 
He  then  built  four  comer  monuments  on  the  north  and  south 
end  lines,  approximately  three  hundred  feet  distant  in  each 
direction  from  the  north  and  south  end  center  monuments, 
and  then  located  several  other  claims  contiguous  to,   and 
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limited  by,  the  boundaries  of  the  Buster  as  he  understood 
them.  The  plaintiffs  remained  in  possession  of  the  property, 
and  spent  money  thereon  continuously  from  that  time  until 
1899.  After  the  filing  of  this  adverse  suit,  it  was  discovered 
for  the  first  time  by  Treadwell  and  by  the  plaintiffs  that  the 
location  notice  of  the  Buster  claim  called  for  a  claim  starting 
from  a  point  two  hundred  feet  north  of  the  initial  monument, 
and  not  seven  hundred  and  fifty  feet,  as  supposed  by  Tread- 
well,  and  running  south  thirteen  hundred  feet,  and  not  seven 
hundred  and  fifty  feet,  and  that  the  monument  pointed  out  by 
Boggs  to  Treadwell,  instead  of  being  in  the  center  of  the  claim, 
as  originally  located,  was  located  as  being  two  hundred  feet 
from  the  north  end,  and  thirteen  hundred  feet  from  the  south 
end,  and  that  the  call  of  the  location  notice  was  for  a  claim 
running  north  and  south,  and  that  the  monuments,  therefore, 
erected  by  Treadwell  did  not  correspond  to  the  calls  of  the 
location  notice.  In  March,  1901,  Treadwell  found  a  monu- 
ment about  two  hundred  feet  in  a  northeasterly  direction  from 
the  initial  monument  pointed  out  to  him  by  Boggs.  In  June, 
1901,  a  survey  and  the  adverse  map  were  made  on  behalf  of 
the  plaintiffs  by  the  surveyor,  Merritt,  from  the  monuments 
erected  by  Treadwell,  as  pointed  out  by  him  to  the  surveyor, 
and  the  conflict,  as  set  out  in  the  complaint,  calculated  there- 
from. The  testimony  further  showed  that  the  claim  as  sur- 
veyed and  platted  by  Merritt  did  not  conform  to  the  original 
Buster  location,  either  as  originally  monumented  or  described 
in  the  location  notice,  but  as  surveyed  and  platted  was  the 
ground  monumented  by  Treadwell  in  1893.  As  so  surveyed 
and  platted,  it  included  ground  in  its  northerly  end  which 
was  neither  included  in  the  location  notice,  nor  included  in 
the  original  boundaries  of  the  claim  as  defined  by  the  original 
monuments. 

Over  the  objection  of  the  defendant,  the  plaintiffs  at- 
tempted to  prove  by  the  testimony  of  the  surveyor,  Merritt, 
a  conflict,  not  as  set  forth  in  the  complaint,  or  as  shown  by 
the  adverse  map,  or  the  boundaries  as  monumented  by  Tread- 
well, but  based  upon  the  assumption  that  the  north  center  end 
monument  of  the  Buster  claim  was  two  hundred  feet  north, 
forty  degrees  east,  from  the  initial  monument,  and  the  south 
end  monument  seven  hundred  and  fifty  feet  south,  forty  de- 
grees west,  and  contained  ten  and  a  fraction  acres,  as  against 
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sixteen  and  a  fraction,  as  shown  by  the  adverse  map  and  plat. 
The  testimony  was  subsequently  stricken  out  by  the  court, 
on  motion  of  the  defendant,  and  a  map  showing  such  conflict, 
from  which  the  surveyor  testified,  and  which  was  made  in  1903^ 
just  prior  to  the  second  trial  of  the  case,  was  also  excluded. 
This  conflict  map  followed  the  lines  of  the  adverse  map,  and 
was  the  same  as  the  latter,  except  that  the  north  end  line  of 
the  Buster  was  shown  by  a  new  line,  supposed  to  intersect  a 
point  two  hundred  feet  north,  forty  degrees  east,  from  the 
initial  monument.    The  map  so  excluded  follows: — 


The  testimony  of  Merritt  was  the  only  testimony  showing 
the  boundaries  and  the  extent  of  the  conflict.  It  was  admitted 
that  the  defendant  was  a  citizen  of  the  United  States,  and 
that  he  had  duly  performed  all  the  acts  necessary  to  consti- 
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tute  a  valid  location  of  the  Copper  Link  claim.  The  court 
found  that  the  adverse  map  was  not  made  from  any  survey  of 
the  Buster  claim,  either  as  located  on  the  ground  or  described 
in  the  location  notice;  that  it  did  not  show  the  boundaries^ 
courses,  distances,  or  extent  of  the  ground  included  in  the 
Buster  claim,  and  did  not  show  wherein,  if  at  all,  the  Buster 
claim,  as  monumented  on  the  ground,  or  as  described  in  the 
location,  conflicted  with  the  Copper  Link  location;  and  that 
the  plaintiffs'  proof  failed  to  sustain  the  allegations  of  the 
complaint  of  the  conflict  relied  upon,  and  gave  judgment  for 
the  defendant  for  the  ownership  of,  and  possession  of,  the 
Copper  Link  claim,  and  quieting  his  title  thereto,  from  which 
judgment  the  plaintiffs  have  appealed  to  this  court. 

H.  M.  Hubbard,  and  B.  E.  Morrison,  for  Appellants. 

Mining  ground  once  located  does  not  again  become  open 
and  unoccupied.  There  must  be  some  overt  act  from  which 
a  deliberate  intention  to  abandon  can  be  inferred,  and  in 
seeking  to  determine  whether  or  not  mining  ground  once 
located  has  been  abandoned  within  the  legal  meaning  of  the 
term  the  intention  of  the  parties  is  the  paramount  subject  of 
inquiry.  Dodge  v.  Harden,  7  Or.  456 ;  Derry  v.  Boss,  5  Colo. 
295;  Mallet  v.  Uncle  Sam  Mining  Co.,  1  Nev.  188,  90  Am. 
Dec.  484;  Myers  v.  Spooner,  55  Cal.  257;  Justice  Mining  Co. 
V.  Barclay,  82  Fed.  554;  Valcada  v.  Silver  Peak  Mines,  86 
Fed.  90,  29  C.  C.  A.  591;  Kinney  v.  Fleming,  6  Ariz.  263, 
56  Pac.  723 ;  Lakin  v.  Sierra  Buttes  Mining  Co.,  25  Fed.  337. 

In  case  of  variance  between  the  courses  and  distances  called 
for  by  the  location  notice  and  the  monuments  on  the  ground, 
the  monuments  control.  Pollard  v.  Shively,  5  Colo.  309 ;  Book 
V.  Justice  Mining  Co.,  58  Fed.  106;  Hoffman  v.  JBeecher,  12 
Mont.  489,  31  Pac.  92 ;  Cullacott  v.  Cash  O.  S.  M.  Co.,  8  Colo. 
179,  6  Pac.  211;  McEvoy  v.  Hyman,  25  Fed.  596;  Smith  v. 
Newell,  86  Fed.  56;  Meydenbauer  v.  Stevens,  78  Fed.  787. 

The  boundaries  of  a  claim  may  be  proved  by  evidence  that 
the  monuments  were  at  one  time  erected  at  given  places. 
Proof  of  their  former  existence  as  an  aid  in  determining  the 
boundaries  of  a  mining  claim,  disputed  or  otherwise,  when 
the  monuments  themselves  cannot  be  found,  may  be  supplied, 
and  the  rule  as  to  the  relative  weight  to  be  given  courses  and 
distances  and  monuments  applies  with  undiminished  force. 
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even  though  the  monuments  themselves  cannot  be  found,  if 
sufficient  proof  of  their  former  existence  is  furnished.  The 
monuments  need  not  be  unquestioned.  Lodge  v.  Bamett,  46 
Pa.  St.  484 ;  Opdyke  v.  Stephens,  28  N.  J.  L.  89 ;  McEvoy  v. 
Hyman,  25  Fed.  594;  Jupiter  v.  Bodie  M.  Co.,  11  Fed.  666, 
7  Saw.  96. 

Assuming  that  the  monuments  put  up  by  the  original 
locators  are  the  only  ones  that  can  be  considered  in  deter- 
mining the  boundaries  of  the  Buster  claim,  it  must  be  clear 
that  the  plaintiff's  title  to  this  particular  portion  of  the  claim, 
as  originally  located,  cannot  be  successfully  assailed  on  the 
ground  that  the  entire  location  was  vitiated  by  reason  of  the 
attempted  substitution  of  five  hundred  and  fifty  feet  on  the 
north  for  the  same  amount  of  ground  on  the  south.  In  the 
first  place,  such  substitution  did  not  create  an  excess  of 
ground,  and,  in  the  second  place,  if  it  had,  the  excess  would 
not  render  the  whole  location  void,  but  the  location  would 
only  be  bad  as  to  the  excess.  Richmond  M.  Co.  v.  Rose,  114 
U.  S.  576,  5  Sup.  Ct.  1055,  29  L.  Ed.  273 ;  Olader  Mt.  8.  M. 
Co.  V.  Willis,  127  U.  S.  471,  8  Sup.  Ct.  1214,  32  L.  Ed.  172; 
Lakin  v.  Dolly,  53  Fed.  333;  Taylor  v.  Parenteau,  23  Colo. 
368,  48  Pac.  505 ;  Stephens  v.  Wood,  39  Or.  441,  65  Pac.  602 ; 
Hansen  v.  Fletcher,  10  Utah,  266,  37  Pac.  480;  Mcintosh  v. 
Price,  121  Fed.  716,  58  C.  C.  A.  136. 

Hemdon  &  Norris,  for  Appellee. 

The  character  of  an  adverse,  its  form,  the  time  for  its 
institution,  and  the  force  and  effect  of  a  judgment  are  all 
definitely  prescribed  and  limited.  U.  S.  Stats.,  sees.  2323- 
2326 ;  Gird  v.  California  Oil  Co.,  60  Fed.  531 ;  Doe  v.  Water- 
loo Mining  Co.,  43  Fed.  221 ;  Wolverton  v.  Nichols,  119  U.  S. 
488,  7  Sup.  Ct.  289,  30  L.  Ed.  474 ;  Gwillim  v.  Dctntiellan,  115 
U.  S.  .45,  5  Sup.  Ct.  1110,  29  L.  Ed.  348. 

Each  party  is  an  actor,  and  must  establish  his  claim  by 
proof.  Each  must  plead  citizenship,  discovery,  proper  loca- 
tion, monumenting,  and  the  maintenance  of  the  claim,  as 
prescribed  by  law.  Oird  v.  California  OH  Co.,  supra;  Allyn 
V.  Schidz,  5  Ariz.  152,  48  Pac.  960 ;  Lee  Doon  v.  Tesh,  68  Cal. 
43,  8  Pac.  621,  6  Pac.  97 ;  Rosenthal  v.  Ives,  2  Idaho,  265,  12 
Pac.  905 ;  Manuel  v.  Wulf,  152  U.  S.  505,  14  Sup.  Ct.  651, 
38  L.  Ed.  532. 
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The  Buster  notice  of  location  should  have  been  rejected 
for  the  reason — 1.  That  it  is  insufficient  in  that  it  does  not 
contain  such  a  description  of  the  claim  by  reference  to  such 
natural  objects  or  permanent  monuments  as  will  identify  the 
claim;  2.  It  is  insufficient  in  fact  because  it  does  not  appear 
that  the  claim  called  for  was  distinctly  marked  on  the  ground 
so  that  its  boundaries  could  be  readily  traced;  and  3.  The 
further  fact  that  it  is  shown  that  the  position  of  the  claim 
could  not  actually  be  located  by  the  references  made  in  the 
notice.  Patterson  v.  Tarbell,  26  Or.  29,  37  Pac.  76 ;  Hans- 
worth  V.  Butcher,  4  Mont  299,  1  Pac.  714 ;  Dillon  v.  Bayles, 
11  Mont.  171,  27  Pac.  725 ;  Faxon  v.  Barnard,  4  Fed.  702,  9 
Morr.  Rep.  515;  CHlpin  County  M.  Co.  v.  Drake,  8  Colo.  586, 
9  Pac.  787. 

The  trial  court  committed  no  error  in  striking  out  testi- 
mony of  Merritt  relating  to  an  area  claimed  to  be  in  conflict 
with  the  Buster  as  described  by  a  map  made  by  Merritt  over 
two  years  after  the  adverse,  which  assumed  the  north  center 
end  of  the  claim  as  being  north  forty  degrees  east  two  hun- 
dred feet  from  its  initial  monument.  Pollard  v.  Shively,  5 
Colo.  316 ;  Golden  Fleece  v.  Cable  etc.  Co.,  12  Nev.  312. 

KENT,  C.  J.  (after  stating  the  facts). — It  is  contended  by 
the  appellee  that  the  location  certificate  of  the  Buster  claim 
was  insufficient,  both  in  law  and  in  f act^  and  that  the  appel- 
lants could  acquire  no  rights  thereunder.  The  trial  court  held 
the  certificate  to  be  sufficient  on  its  face,  and  found  against 
the  appellee  in  his  contention  that  the  evidence  introduced 
upon  the  trial  showed  that  the  statements  of  the  certificate 
as  to  the  position  of  the  claim  were  untrue  in  fact. 

We  do  not  deem  it  necessary  on  this  appeal  to  pass  upon 
the  correctness  of  either  of  the  court's  rulings  in  this  respect, 
as  we  are  of  the  opinion  that  the  record  and  the  evidence 
in  the  case  did  not  warrant  a  judgment  in  favor  of  the 
plaintiffs.  This  is  an  adverse  suit,  in  which  the  plaintiffs 
seek  to  establish  their  right  to  possession  of  that  portion  of 
the  Buster  claim  in  conflict  with  the  Copper  Link.  The  only 
testimony  that  showed  the  boundaries,  area,  and  extent  of 
such  alleged  conflict,  and  upon  which  the  court  could  base 
a  judgment  of  right  of  possession  therein  in  favor  of  the 
plaintiffs,  was  the  testimony  of  the  surveyor,  Merritt.    This 
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testimony  the  trial  court  ordered  stricken  out.  Without  this 
testimony,  the  plaintiffs  could  not  recover,  and  the  correct- 
ness of  the  court's  ruling  in  this  respect  is  the  controlling 
question  determinative  of  this  appeal. 

The  situation  before  the  court  was  this:  The  plaintiffs 
were  the  owners  of  the  Buster  claim,  having  acquired  it  some 
seventeen  years  after  its  location.  Tn  the  supposition  that 
they  were  correctly  tracing  the  boundaries  of  the  claim,  and 
approximately  the  position  of  the  old  monuments,  shortly 
after  acquiring  the  claim,  they  erected  two  new  center  end 
monuments  and  four  comer  monuments;  the  course  and  direc- 
tion of  the  claim  as  so  monumented  being  north,  forty  degrees 
east,  and  south,  forty  degrees  west.  Eight  years  thereafter, 
the  defendant  filed  his  application  for  a  patent,  and  the 
plaintiffs  their  adverse,  and  commenced  this,  their  adverse, 
suit,  in  which  they  alleged  a  conflict  based  upon  the  position 
of  the  Buster  as  supposed  and  as  monumented  by  Treadwell 
for  them.  After  the  adverse  suit  was  brought,  but  prior  to 
the  trial,  the  plaintiffs  discovered  that  the  Buster  as  monu- 
mented by  them  did  not  conform  with  the  calls  of  the  location 
certificate  of  the  claim,  either  as  to  direction  or  extent,  or  with 
the  old  monuments  as  the  claim  was  originally  located.  On  the 
trial  the  plaintiffs  admitted  that  they  must  be  held  to  have 
abandoned  that  portion  of  the  Buster  called  for  in  the  loca- 
tion certificate  which  lay  south  of  the  new  south  end  line  as 
shown  by  the  monuments  erected  by  them  on  the  supposed 
south  end  line  of  the  claim, — ^to  wit,  some  five  hundred  and 
fifty  feet,— but  claimed  that  they  were  entitled  to  that  por- 
tion of  the  Buster  as  shown  by  the  original  monuments  to 
be  within  the  area  of  the  confiict  as  alleged  in  the  complaint. 
The  theory  of  the  plaintiffs  was  that  the  evidence  showed  that 
the  original  north  center  end  monument,  instead  of  being 
seven  hundred  and  fifty  feet  north,  forty  degrees  east,  from 
the  initial  monument  as  shown  by  their  adverse  map  and 
survey,  was  in  fact  two  hundred  feet  north,  forty  degrees  east, 
and  that  the  original  south  center  end  monument,  instead  of 
being  seven  hundred  and  fifty  feet  south,  forty  degrees  west, 
as  shown  by  their  adverse  map  and  survey,  was  thirteen  hun- 
dred feet  south,  forty  degrees  west;  and  they  claimed  the 
right  to  the  possession  of  the  ground  where  it  conflicted,  com- 
prised in  a  claim,  the  north  center  end  monument  of  which 
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was  two  hundred  feet  north,  forty  degrees  east,  of  the  initial 
monument,  and  the  south  center  end  monument  of  which  was 
seven  hundred  and  fifty  feet  south,  forty  degrees  west,  or  the 
area  as  shown  by  the  portion  of  the  claim  in  the  excluded 
conflict  map,  which  is  southwest  of  the  heavy  line  drawn  across 
the  claim.  This  conflict  they  sought  to  prove  by  the  testi- 
mony of  Merritt,  the  surveyor.  The  trial  court  heard  this 
testimony  under  objection,  and  subsequently  ordered  it 
stricken  out.  The  erection  of  the  monuments  by  the  plaintiffs 
through  their  agent,  Treadwell,  had  no  effect  in  changing  the 
rights  of  the  plaintiffs,  or  in  changing  the  position  and  loca- 
tion or  boundaries  of  the  claim,  except  in  so  far  as  it  showed 
an  abandonment  of  the  southerly  portion  of  the  claim.  No 
new  location  certificate  was  filed,  and  no  amendment  of  the 
old  was  attempted.  The  claim  remained,  therefore,  as  orig- 
inally located.  But  the  adverse  and  the  conflict,  as  pleaded, 
was  based  upon  a  survey  and  adverse  map  made  by  the  sur- 
veyor from  the  monuments  as  erected  by  Treadwell. 
Manifestly,  then,  such  survey  and  map,  and  the  evidence 
based  thereon,  showing  a  conflict,  could  in  no  ervent  be  com- 
petent, unless  the  claim  as  originally  located  was  as  to  direc- 
tion and  course  identical  with  the  direction  and  course  as 
monumented  by  Treadwell. 

Passing  by,  without  determining  it,  the  question  whether 
an  attempt  to  prove  such  a  conflict  was  not  such  a  departure 
as  in  any  event  would  render  such  proof  inadmissible,  we 
think  the  trial  court  rightly  excluded  the  evidence  introduced 
to  show  the  conflict.  The  Treadwell  monuments  being  value- 
less, in  order  to  make  the  survey  of  Merritt  and  his  testimony 
as  to  the  conflict  based  thereon  competent  evidence,  it  was 
incumbent  upon  the  plaintiffs  to  show  that  the  claim  as  orig- 
inally located  was  in  accord  with  such  survey  to  the  extent  of 
the  conflict  claimed.  The  claim  as  surveyed  by  Merritt  ran 
north  and  south,  forty  degrees  east  and  west,  respectively. 
The  location  notice  calls  for  a  claim  running  north  and  south ; 
manifestly,  not  the  same.  The  plaintiffs  contend  that  this 
location  certificate  ought  not  to  be  construed,  however,  as 
calling  for  the  north  and  south  end  monuments  as  due  north 
and  south,  but  should  be  construed  as  permitting  the  location 
of  these  monuments,  the  one  two  hundred  feet  north,  forty 
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degrees  east,  and  the  other  approximately  thirteen  hundred 
feet  southerly,  but  in  a  line  forty  degrees  west  from  a  north 
and  south  line ;  claiming  that  the  evidence  shows  the  existence 
at  each  of  said  points  of  the  original  north  and  south  end 
monuments.  The  well-settled  rule  in  that  respect  is  that, 
where  the  monuments  are  found  upon  the  ground,  or  their 
position  or  location  can  be  determined  with  certainty,  the 
monuments  govern,  rather  than  the  location  certificate;  but 
where  the  course  and  distances  are  not  with  certainty  defined 
by  monuments  or  stakes,  the  calls  in  the  location  notice  must 
govern  and  control.  In  the  case  before  us,  however,  the  plain- 
tiffs must  not  only  show  the  existence  and  location  of  these 
monuments  in  order  for  them  to  control  as  against  the  loca- 
tion certificate,  but,  in  order  to  enable  them  to  be  entitled 
upon  their  adverse  to  the  possession  of  the  ground  alleged  to 
be  in  conflict,  they  must  establish  the  position  of  these  north 
and  south  end  monuments  to  be  in  fact  the  one  two  hundred 
feet  north,  forty  degrees  east,  and  the  other  to  be  south,  forty 
degrees  west,  of  the  initial  monument ;  for  if  these  monuments 
are  not  so  in  fact  located,  then  the  course  and  distances  and 
boundaries  of  a  claim  based  upon  them,  which  would  be  the 
true  Buster  claim,  would  not  correspond  with  the  course 
and  distances  and  boundaries  of  the  claim  as  surveyed  and 
platted  by  the  surveyor,  Merritt,  and  his  testimony  as  to  the 
conflict  would  not  describe  the  true  conflict  between  the  Bus- 
ter and  the  Copper  Link. 

It  becomes  necessary,  therefore,  to  examine  the  testimony 
given  with  respect  to  the  existence  and  location  of  these  monu- 
ments. The  only  testimony  in  regard  thereto  is  the  testimony 
of  the  witnesses  Boggs,  Treadwell,  Powers,  and  McDonald. 
The  witness  Boggs,  who  was  one  of  the  locators  of  the  claim, 
testified:  ''  .  .  .  Another  [monument]  was  built  a  short  dis- 
tance northerly  from  there  [the  initial  monument].  They 
stepped  it  off.  It  looked  like  400  or  500  feet,  and  in  a  south- 
erly direction  another  monument  was  built  about  1,000  or 
1,200  feet;  I  cannot  tell  exactly."  The  witness  Treadwell, 
the  agent  of  the  plaintiffs,  testified:  "...  After  that  sur- 
vey [in  1900],  I  was  on  the  ground  at  a  point  about  200  feet 
in  a  northeasterly  direction  from  the  center  monument,  and 
saw  a  monument  there  in  line  with  the  center  monument  and 
with  the  monument  at  the  north  center  end  of  the  Buster, 
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erected  by  me,  I  should  judge.  This  was  also  about  in  line 
with  the  south  center  end  monument  erected  by  me,  and  the 
center  monument,  but  you  could  not  see  between  them.  The 
course  we  took  was  south,  40  degrees  west.  The  last  monu- 
ment I  have  described  was  about  200  feet  in  a  northeasterly 
direction  from  the  center  monument.  The  monument  that 
Mr.  Boggs  pointed  out  to  me,  ...  I  understood  him  to  point 
it  out  as  the  center  monument,  and  also  the  location  monu- 
ment. ...  In  the  fall  of  '93  I  placed  some  monuments  on  the 
property.  I  did  it,  in  the  first  place,  to  outline  the  Buster, 
in  order  to  make  the  locations  on  either  enil,  as  I  was  re- 
quested to  make  two  locations,  ...  I  went  750  feet  north- 
easterly from  the  monument  pointed  out  by  Mr.  Boggs, 
because  I  understood  from  him  that  that  was  the  center 
monument  of  the  claim.  There  was  no  location  notice  in  the 
monument  advising  where  to  go.  I  looked  for  one,  and  I 
am  sure  it  was  not  there.  I  had  nothing  to  guide  me  in 
placing  the  monuments,  except  what  I  was  informed  by  Mr. 
Boggs.  I  don't  think  Mr.  Boggs  told  me  where  to  find  the 
other  monuments — ^what  course  and  distance  to  go.  He  gave 
me  the  general  course  and  the  way  the  ledge  ran.  I  went 
750  feet  northerly,  40  deg.  east,  because  that  was  the  gen- 
eral course  of  the  formation.  I  followed  the  ledge,  and  was 
guided  by  that  in  taking  the  course.  ...  It  was  in  March, 
1901,  that  I  saw  the  monument  of  which  I  have  spoken,  about 
200  feet  northeasterly  of  the  location  monument.  I  don't 
know  whether  it  was  there  in  June,  1900.  I  did  not  see  it. 
I  went  over  the  ground.  ...  I  went  with  Mr.  Merritt.  I 
asked  him  to  make  the  survey,  and  he  obtained  his  own  loca- 
tion notice.  I  did  not  particularly  look  for  monuments  upon 
the  ground  in  accordance  with  that  notice  with  Mr.  Merritt. 
I  pointed  out  the  monuments  I  had  erected,  and  asked  him 
to  make  a  survey  of  these  monuments."  R.  C.  Powers,  a  wit- 
ness, testified:  ''In  June,  1900,  I  was  a  deputy  U.  S.  min- 
eral surveyor,  and  in  that  month  made  a  survey  of  the  Buster. 
...  I  remember  going  in  a  northerly  direction  from  this 
location  monument  on  the  mountain,  looking  over  the  ground 
up  to  the  750-foot  point.  I  cannot  recollect  that  I  found  any 
kind  of  monuments  between  that  location  monument  and  the 
750-foot  monument  at  that  time.  .  .  .  There  were  no  inter- 
mediate monuments. ' '  McDonald,  a  witness,  testified :  ' '  Within 
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the  last  two  years  I  found  a  monument  about  1,200  or  1,400 
feet  from  the  location  monument,  in  a  southwesterly  direc- 
tion from  the  location  monument.  ...  It  was  an  old  monu- 
ment. I  also  found  about  200  feet  northeast,  and  in  line  with 
the  initial  monument,  the  remains  of  an  old  monument,  the 
rocks  considerably  imbedded  in  the  ground,  and  grass  grown 
up  around  them.  These  three  monuments  were  practically  in 
line.  I  can't  remember  just  when  I  saw  these.  It  was  just 
before  the  first  adverse  came  to  trial.  It  was  when  we  dis- 
covered that  the  location  notice  only  called  for  200  feet  to 
the  north,  and  we  started  a  search  for  these  monuments, 
discovering  this  old  one  in  the  center."  Boggs,  on  the  former 
trial  of  the  case,  testified:  **The  monument  about  200  feet 
in  a  northeasterly  direction  was  not  very  large.  It  was  made 
out  of  stone.  We  could  hardly  see  it.  The  brush  had  grown 
up.  I  saw  these  three  monuments  when  I  went  out  with  Mr. 
Middleton,  about  two  years  ago.  Just  after  the  trial,  I  think, 
these  three  monuments  looked  to  be  about  where  the  original 
monuments  were  placed  by  me  in  75,  as  near  as  I  could 
recall.  ...  I  did  n't  go  any  farther,  only  went  down  that  200 
feet  to  the  north  monument,  and  walked  down  there  with  him 
and  back.  ...  I  saw  Mr.  McDonald  and  Mr.  Middleton  go 
over  to  a  monument  in  a  southwesterly  direction  from  the 
location  monument.  I  thought  it  was  about  1,000  or  1,200 
feet  distant." 

The  testimony  of  the  surveyor,  Merritt,  which  was  stricken 
out  by  the  court,  showed  that  in  making  his  survey  he  did  not 
go  to  either  of  the  monuments  now  claimed  to  be  the  original 
north  and  south  end  center  monuments  of  the  claim.  In  de- 
scribing the  conflict,  however,  he  starts  from  a  point  two 
hundred  feet  north,  forty  degrees  east.  He  stated  that  after 
the  survey,  and  just  prior  to  the  second  trial  of  the  case,  he 
went  upon  the  ground,  and  ran  a  line  from  the  initial  monu- 
ment two  hundred  feet  north,  forty  degrees  east,  but  he  does 
not  state  that  he  found  any  monument  there;  and  nowhere 
in  the  case  is  there  any  testimony  to  show  either  that  the 
north  end  monument  is  in  fact  situated  at  a  point  two  hun- 
dred feet  north,  forty  degrees  east,  from  the  initial  monu- 
ment, or  that  the  south  end  center  monument  is  in  fact  situ- 
ate at  a  point  1,300  feet,  or  any  other  number  of  feet,  south, 
forty  degrees  west;  nor  is  there  any  testimony  that  any  sur- 
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veyor  has  run  a  line  from  the  initial  monument  to  either  of 
these  monuments,  or  surveyed  them;  nor  any  testimony  to 
show  that  they,  or  either  of  them,  are  in  a  line  forty  degrees 
east  and  west,  respectively,  from  the  north  and  south  line, 
or  what  is  the  correct  course  or  distances  of  them,  or  either  of 
them,  from  the  initial  monument. 

The  trial  court  held  as  a  fact  that  the  testimony  did  not 
show  that  the  monuments  seen  by  the  witnesses,  as  described 
by  them,  were  the  original  monuments  of  the  Buster.  If  the 
determination  of  the  case  depended  upon  this  alone,  we  should 
feel  inclined  to  hold  that  the  testimony  was  sufficient  to  show 
that  the  north  center  end  monument,  as  described  by  the  wit- 
nesses, was  one  of  the  original  monuments  of  the  claim;  but 
we  are  entirely  in  accord  with  the  trial  court  in  its  holding 
that  there  is  no  evidence  to  show  that  these  monuments  were 
located,  the  one  two  hundred  feet,  or  any  other  distance,  north, 
forty  degrees  east,  and  the  other  south,  forty  degrees  west, 
of  the  initial  monument.  Without  this  proof,  there  was  noth- 
ing before  the  court  to  show  that  the  conflict  as  testified  to  by 
Merritt  was  based  upon  a  survey  or  a  plat  of  a  claim  which 
had  the  course  or  distances  or  area  of  the  Buster.  No  judg- 
ment describing  the  true  conflict,  or  awarding  possession  to 
the  plaintiffs,  could  be  based  upon  his  testimony,  and  the 
trial  court  was  right  in  striking  it  from  the  record. 

The  judgment  of  the  district  court  will  be  a€&rmed« 

DOAN,  J.,  and  CAMPBELL,  J.,  concur. 


[Civil  No.  872.     FUed  November  18,  1905.] 

[83  Pae.  350.] 

JOHN  P.  SCORE,  Plaintiff  and  Appellant,  v.  N.  L.  GRIP- 
FIN,  Defendant  and  Appellee. 

1.  Appeal  and  Ebsob — ^Becobd — Evidence  —  Excluded  —  Nor  Ck)NSiD- 
ERED. — Evidence  properly  excluded  hj  the  trial  court  cannot  be 
considered  on  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Reversed. 
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On  rehearing.    For  former  opinion,  see,  ante,  p.  295. 

The  facts  are  stated  in  the  opinion. 

Robert  E.  Morrison,  for  Appellant. 

Hemdon  &  Norris,  for  Appellee. 

KENT,  C.  J. — The  appellant  urges  as  one  of  the  grounds 
for  a  reversal  of  the  judgment  in  this  adverse  suit  that  the 
appellee  had  not  shown  that  he  had  made  a  valid  location 
of  his  claim,  in  that  there  was  no  evidence  in  the  record  of 
the  discovery  of  mineral  in  place  within  the  limits  of  the 
claim.  In  our  former  opinion  {ante,  p.  295,  80  Pac.  331)  we 
based  our  conclusion  that  there  was  sufficient  evidence  to 
sustain  a  compliance  with  the  statutes  in  this  regard  largely 
upon  the  testimony  of  the  plaintiff  that,  when  his  claim  was 
located  by  him  (the  two  claims  being  nearly  identical  in 
surface  area),  there  was  gold-  and  silver-bearing  rock  show- 
ing upon  the  surface  of  his  claim.  Upon  the  rehearing,  it 
was  claimed  by  the  appellant  that  this  discoveiy  of  the  plain- 
tiff was  made  outside  of  the  limits  of  the  defendant's  claim, 
and  hence  the  plaintiff's  discovery  there  of  mineral  could  not 
serve  to  show  mineral  within  the  limits  of  the  defendant's 
claim.  A  further  examination  of  the  evidence  shows  that  the 
discovery  of  the  mineral  by  the  plaintiff,  referred  to,  was  in 
fact  made  outside  the  limits  of  the  defendant's  claim.  We 
have  made  a  further  careful  examination  of  the  evidence,  and 
we  fail  to  find  in  the  record  evidence  which  we  can  hold 
shows  a  discovery  of  mineral  within  the  limits  of  the  claim  of 
the  defendant. 

The  appellee  urges  that  as  the  discovery  of  the  plaintiff, 
though  without  the  limits  of  the  defendant's  claim,  showed 
mineral,  and  the  plaintiff's  location  notice  claimed  fifteen  hun- 
dred feet  **of  this  vein  or  lode  ...  in  a  northerly  direction 
along  the  ledge,"  which  would  carry  it  across  the  whole  length 
of  the  defendant's  claim,  that  this  is  evidence  of  the  existence 
of  the  ledge  or  vein  within  the  defendant's  claim  sufficient  to 
satisfy  the  statute.  If  we  might  consider  this  as  sufficient 
evidence  of  such  fact,  we  are  nevertheless  precluded  from  do- 
ing so,  as  the  evidence  is  not  before  us,  since  the  court  below 
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— ^and  rightly,  as  we  held — sustained  the  objection  of  the 
defendant  to  the  introduction  of  this  location  notice  in  evi- 
dence, and  ordered  it  stricken  out. 

We  think  the  defendant  has  failed  to  prove  that  there  was 
a  discovery  of  mineral  within  the  limits  of  the  claim,  and  that 
for  this  reason  the  judgment  of  the  lower  court  awarding 
afiSrmative  relief  to  the  defendant  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

DOAN,  J.,  and  CAMPBELL,  J.,  concur. 
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MEMORANDUM  DECISIONS 


[Civil  No.  893.] 

MARTIN  BUGGELN,  Appellant,  v.  NILES  J.  CAMERON 

et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Coconino.  Richard  £. 
Sloan,  Judge. 

T.  J.  Norton,  and  U.  T.  Clotfdter,  for  Appellant 

E.  M.  Doe,  for  Appellees. 

January  10,  1905.    Affirmed  on  short  transcript 


[CiTil  No.  891.1 

B.  J.  O'REILLY  et  al..  Appellants,  v.  THE  CONSOLI- 
DATED PRINTING  AND  PUBLISHING  COMPANY, 
a  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  Fletcher  M.  Doan, 
Judge. 

No  appearance  for  Appellant 

John  McGowan,  for  Appellee. 

January  10,  1905.    Affirmed  on  short  transcript 
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[CivU  No.  889.] 

JOHN  CARETTO,  and  LORENZO  CARETTO,  Appellants, 
V.  LOUIS  ZECKENDORP,  and  ALBERT  STEIN- 
FELD,  Copartners  under  the  firm  name  of  L.  Zeeken- 
dorf  &  Co.,  Appellees. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  Fletcher  M.  Doan, 
Judge. 

No  appearance  for  Appellants. 

Charles  Blenman,  for  Appellees. 

January  10,  1905.    Affirmed  on  short  transcript 


[Civil  No.  880.] 

JAMES  R.  THORPE,  Appellant,  v.  T.  N.  CLANTON  ct  al., 

Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Edward  Kent, 
Judge. 

C.  F.  Ainsworth,  for  Appellant. 

Street  &  Alexander,  for  Appellees. 

January  10,  1905.    Dismissed. 
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[Civil  No.  887.1 

LOUISE  KING,   and  W.   A.   KING,  Appellants,  v.   C.  L. 

CUMMINGS,  AppeUee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  Fletcher  M.  Doan, 
Judge. 

A.  B.  English,  for  Appellants. 

Ben  Goodrich,  for  Appellee. 

January  11,  1905.    Affirmed  on  short  transcript. 


[Criminal  No.  202.] 

In  the  Matter  of  the  Application  of  the  NEW  YORK 
FOUNDLING  HOSPITAL,  a  Corporation,  for  a  Writ 
of  Habeas  Corpus. 

NEW  YORK  FOUNDLING  HOSPITAL,  Petitioner,  v.  ED- 
WARD  GIBSON,  in  the  custody  of  James  E.  Hargis. 


[Criminal  No.  203.] 

SAME  vj  AMBROSE  LAMB,  in  the  custody  of  James  Ed- 

gerton. 

[Criminal  No.   204.] 

SAME  V.  MARIE  MACK,  in  the  custody  of  John  C.  Tyler. 

[Criminal   No.    205.] 

SAME  V.  RAYMOND  SPENCER,  in  the  custody  of  Mrs. 

Rose  HilL 
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[Criminal  No.  206.] 

SAME  V.  JOSEPH  EYAN,  in  the  custody  of  C.  0.  Eeed. 

[Criminal  No.  207.] 

SAME  V.  CATHARINE  FITZPATRICK,  in  the  custody  of 

Harry  Wright 

[Criminal  No.  208.] 

SABOS  ▼.  SADIE  GREEN,  in  the  custody  of  Mrs.  Olive 

Freeman. 

[Criminal  No.  210.] 

SAME  V.  EDWARD  CUMMISKT,  in  the  custody  of  J.  T. 

KeUy. 

[Criminal  No.  211.] 

SAME  ▼.  GEORGE  WEBER,  in  the  custody  of  George  W. 

High. 

[Criminal  No.  212.] 

SAME  ▼.  PEARL  KENDRIGKS,  in  the  custody  of  W.  H. 

Cooper. 

[Criminal  No.  213.] 

SAME  T.  HANNAH  KANE,  in  the  custody  of  John  Doe. 

[Criminal  No.  214.] 

SAME  ▼.  ANNA  LOUISE  DOHERTY,  in  the  custody  of 

Thomas  Simpson. 

[Criminal  No.  215.] 

SAME  ▼.  JEROME  SHANTjEY,  in  the  custody  of  C.  P. 

Pascoe. 

[Criminal  No.  216.] 

SAME  V.  GABRIELLA  WELSH,  in  the  custody  of  Hugh 

Quinn. 

IX  Ariz.— 28 
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[Crimiiua  No.  217.] 

SAME  v.  VIOLET  LANOVICK,  in  the  custodj  of  Bebeoca 

H.  Tong. 

[Criminal  No.  218.] 

SAME  y.  ELIZABETH  KANE,  in  the  eiu^tody  of  Sam 

Abraham. 

Eugene  S.  Ives,  and  Thomas  D.  Bennett,  for  Applicant 

January  21, 1905.  Writ  dismissed.  For  the  reasons  set  f  ortili 
in  the  opinion  filed  in  the  case  of  the  New  York  Foundling 
Hospital  y.  John  Oatti,  No.  209,  ante,  p.  105,  the  writs  of 
habeas  corpus  issued  in  these  cases  are  dismissed  as  per  stip- 
ulation on  file  in  said  cause. 


la^il  No.  87e.J 

THE  ANGLO-CALIFOBNIAN  BANK,  LIMITED,  Appd- 
lant,  y.  OEOBGE  B.  MARSH,  AppeUee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Santa  Cruz.  George  B. 
Dayis,  Judge. 

George  E.  French,  for  Appellanl 

No  appearance  for  Appellee. 

January  27,  1905.    Dismissed  for  want  of  prosecutioiL 


[Criminal  No.  190.} 

JESUS  GOMEZ,  AppeUant,  y.  TERRITOEY  OF  ARIZONA, 

Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  F.  M.  Doan, 
Judge. 
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No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attomey-Gteneral,  for  the  Territory. 

March  30,  1905. 

THE  COURT.— At  the  June  term,  1904,  of  the  district 
court  of  Cochise  County,  the  defendant,  Jesus  Gomez,  was 
convicted  of  murder  of  the  second  degree,  and  sentenced  to 
a  term  of  ten  years'  imprisonment  in  the  territorial  prison. 
We  have  before  us  only  a  transcript  of  the  record  in  this  case. 
No  brief  has  been  filed,  or  assignment  of  errors,  and  we  are 
not  advised  as  to  what  the  appellant  complains  of  or  relies 
upon  for  a  reversal.  We  have  made  a  careful  examination  of 
the  record,  but  can  find  no  error  which  would  warrant  our 
disturbing  the  judgment  of  the  court  below. 


[GTiminal  No.  186.] 

B.  EREDIA^  otherwise  known  as  CHAPPO,  Appellant,  v. 
TERRITORY  OF  ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  Counly  of  Cochise.  F.  M.  Doan, 
Judge. 

No  appearance  for  Appellant 

Joseph  H.  Kibbey,  Attorney-General,  for  the  Territory. 
March  30,  1905. 

THE  COURT.— The  defendant,  E.  Eredia,  otherwise  known 
as  Chappo,  was  tried  and  convicted  at  the  June  term,  1904, 
of  the  district  court  of  Cochise  County,  of  the  crime  of  mur- 
der in  the  first  degree,  and  is  under  sentence  of  death.  We 
have  before  us  only  a  transcript  of  the  record  in  this  case.  No 
brief  has  been  filed  or  assignment  of  errors,  and  we  are  not 
advised  as  to  what  the  appellant  complains  of  or  relies  upon 
for  a  reversal.  We  have  made  a  careful  examination  of  the 
record,  but  can  discover  no  error  which  would  warrant  us  in 
disturbing  the  judgment  of  the  court  below.  The  judgment 
will  therefore  be  affirmed. 
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[Criminal  No.  198.] 

JAMES  SHORTIN,  AppeUant,  v.  TEBBITOBT  OP  ARI- 
ZONA, Respondent 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  F.  M.  Doan, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney-General,  for  the  Territory. 

March  30,  1905. 

THE  COURT.— At  the  December  term,  1904,  of  the  district 
court  of  Cochise  County,  the  defendant,  James  Shortin,  was 
convicted  of  the  crime  of  robbery,  and  sentenced  to  a  term 
of  ten  years'  imprisonment  in  the  territorial  prison.  We  have 
before  us  only  a  transcript  of  the  record  in  this  case.  No 
brief  has  been  filed  or  assignment  of  errors,  and  we  are  not 
advised  as  to  what  the  appellant  complains  of  or  relies  upon 
for  a  reversal.  We  have  made  a  careful  examination  of  the 
record,  but  can  find  no  error  which  would  warrant  a  reversal 
of  the  judgment  of  the  court  below.  The  judgment  will  there- 
fore be  affirmed. 


[Criminal  No.  184.] 

CHARLES   H.   DAVIS,   Appellant,   v.   TERRITORY  OP 

ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Tuma.  George  R.  Davis, 
Judge. 

Wupperman  &  Wupperman,  for  Appellant. 

Joseph  H.  Kibbey,  Attorney-General,  for  Respondent 

March  30,  1905. 

THE  COURT. — The  defendant  was  convicted  of  burglary. 
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The  only  question  raised  on  the  appeal  is  whether  the  evidence 
supports  the  verdict.  An  examination  of  the  record  and  the 
testimony  adduced  at  the  trial  clearly  points  to  the  defend- 
ant's guilt  and  amply  justifies  the  verdict  The  judgment  of 
the  lower  court  is  afi^med 


[CrimimU  No.  188.] 

EAMON  MORENO,  Appellant,  v.  TEKRITOEY  OP  AM- 

ZONA,  Respondent 

APPEAL  trom  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  F.  M.  Doan, 
Judge. 

No  appearances. 

March  30,  1905. 

THE  COURT. — ^In  the  absence  of  an  assignment  of  errors, 
brief,  or  other  appearance  on  behalf  of  the  appellant,  we  have 
examined  the  transcript,  and,  finding  no  error  therein,  affirm 
the  judgment  of  the  court  below. 


[Orimina]  No.  191.] 

ERIK  THORNQUIST,  Appellant,  v.  TERRITORY  OF  ARI- 

ZONA,  Respondent 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  F.  M.  Doan, 
Judge. 

No  appearances. 

March  30,  1905. 

THE  COURT.— The  record  of  this  case,  like  that  of  J^'t^- 
ueroa  v.  Territoiry,  ante,  p.  266,  80  Pac.  328,  and  other  cases 
brought  to  this  term,  shows  no  brief  or  other  appearance  by 
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the  appellant.  The  criticism  made  by  the  court  in  the  Fig- 
ueroa  case  upon  the  practice  of  bringing  up  appeals  upon  the 
transcript  made  by  the  stenographer,  with  no  assignment  of 
errors  or  briefs,  and  no  appearance  by  counsel  for  the  appel- 
lant)  applies  to  this  case.  Such  practice  cannot  be  too 
severely  condemned. 

We  have  examined  such  record  as  is  presented,  and,  finding 
no  error  therein,  the  judgment  of  the  lower  court  is  afEumed. 


[Criminal  No.  197.] 

JAMES  M.  GOULD,  Appellant,  v.  TERRITORY  OP  ARI- 
ZONA, Respondent 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  F.  M.  Doan, 
Judge. 

No  appearances. 

March  30,  1905. 

THE  COURT.— In  the  absence  of  any  brief  for  appellant 
or  assignment  of  errors  we  have  examined  the  record  in  this 
<;ase,  and,  finding  no  error  therein^  afSrm  the  judgment  of  the 
court  below. 


[Criminal  No.  192.] 

BERT  NOFTZ,  AppeUant,  v.  TERRITORY  OF  ARIZONA, 

Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Pima.  George  R.  Davis, 
Judge. 

No  appearances. 

March  30,  1905. 

THE  COURT. — The  condition  of  the  record  on  appeal  in 


1905.]  Memorandum  Decisions.  859 

this  case  is  the  sam6  as  that  in  the  case  of  Figueroa  v.  Terri- 
iory,  tmte,  p.  266,  80  Pac.  328.  In  the  absence  of  any  brief 
on  the  part  of  the  appellant  pointing  out  any  supposed  error, 
we  have  ourselves  examined  the  record.  We  find  no  error 
apparent  upon  the  face  of  the  record,  and  the  judgment  of 
the  district  court  is  affirmed. 


[Crimina]  No.  195.] 

ALBERT   COLE,   Appellant,   v.    TERRITORY   OP   ARI- 
ZONA, Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  F.  M.  Doan, 
Judge. 

O.  Gibson,  and  George  W.  Swain,  for  Appellant 

J.  H.  Eibbey,  Attorney-General,  for  Respondent 

March  30, 1905. 

KENT,  C.  J. — The  appellant  claims  on  this  appeal  that  the 
verdict  is  contrary  to  the  evidence,  the  ground  of  the  con- 
tention being  that  the  defendant  had  conclusively  established 
that  the  homicide  was  justifiable,  because  committed  in  self- 
defense.  The  homicide  being  admitted  as  proved,  the  ques- 
tion whether  the  facts  and  circumstances  justified  the  act  was 
I)eculiarily  one  for  the  jury,  and  was  properly  submitted  to 
the  jury  by  the  court  under  proper  instructions  relative  to 
the  law  of  self-defense.  That  the  jury  disbelieved  the  evi- 
dence adduced  on  the  part  of  the  defendant  in  that  respect 
is  evident  from  their  verdict,  and  an  examination  of  the  rec- 
ord shows  that  in  that  event  the  verdict  was  a  proper  one  and 
sustained  by  the  evidence  adduced  by  the  prosecution.  The 
judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  and  DAVIS,  J.,  concur. 
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[Civil  No.  909.] 

JOHN  WIX  THOMAS,  Appellant,  v.  MARY  J.  HICKET 

et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial' 
District  in  and  for  the  County  of  Maricopa.  Edward  Kent» 
Judge. 

C.  F.  Ainsworthy  for  Appellant* 

E.  W.  Lewis,  for  Appellees. 

May  26,  1905.    Dismissed. 


[Civil  No.  925.] 


THE  TERRITORY  OF  ARIZONA,  Plaintiff,  ▼.  E,  L.  VAIL 
et  al.,  as  Supervisors  of  Pima  County,  Arizona,  and 
JOHN  METZ,  as  Clerk  of  the  Board  of  Supervisors  of 
Pima  County,  Defendants. 

PETITION  for  Writ  of  Mandamus. 

E.  S.  Clark,  Attorney-General,  for  Plaintiff.^ 

No  appearance  for  Defendants. 

September  27,  1905.    Dismissed. 


[Civil  No.  923.] 


THE  TERRITORY  OF  ARIZONA,  Plaintiff,  v.  D.  G.  SIN- 
CLAIR et  al.,  as  Supervisors  of  Yavapai  County,  Ari- 
zona, and  JOHN  H.  ROBINSON,  as  Clerk  of  the  Board 
of  Supervisors  of  Yavapai  County,  Defendants. 

PETITION  for  Writ  of  Mandaus. 

E.  S.  Clark,  Attorney-General,  for  Plaintiff. 

E.  E.  EUinwood,  for  Defendants. 

November  17,  1905.    Dismissed. 
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[Civil  No.  924.] 

THE  TERRITORY  OF  ARIZONA,  Plaintiff,  v.  JOHN  S. 
KOLAR  et  al.,  as  Supervisors  of  Mohave  County,  Ari- 
zona, and  THOMAS  McNEELY,  as  Clerk  of  the  Board 
of  Supervisors  of  Mohave  County,  Defendants. 

PETITION  for  Writ  of  Mandamus. 

E.  S.  Clark,  Attorney-General,  for  Plaintiff. 

W.  G.  Blakely,  for  Defendants. 

November  17,  1905.    Dismissed. 


[GivO  No.  926.] 


THE  TERRITORY  OF  ARIZONA,  Plaintiff,  v.  BAYLOR 
SHANNON  et  al.,  as  Supervisors  of  Graham  County, 
Arizona,  and  GEORGE  CARLTON,  as  Clerk  of  the 
Board  of  Supervisors  of  Graham  County,  Defendants. 

PETITION  for  Writ  of  Mandamus. 

E.  S.  Clark,  Attorney-General,  for  Plaintiff. 

No  appearance  for  Defendants. 

November  17,  1905.    Dismissed. 
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[dvU  No.  861.    Filed  Jannazy  9,  1906.] 
[83  Pac  463.] 

JESSE  HOTT  SMITH,  Plaintiflf  and  Appellant,  t.  WID- 
LTAM  J.  BAINFEY  et  al.,  Defendants  and  Appellees. 

L  MoBTQAOi  —  Equitablx  Mortgaok  —  How  Gbeatsd — Intent.  —  To 
ereate  an  equitable  mortgage  or  lien  upon  property  for  the  payment 
of  a  debt,  an  intention  to  create  sueh  must  be  manifest,  as  distin- 
guished from  an  intention  to  apply  to  the  payment  of  the  debt  the 
proceeds  from  the  sale  of  the  property. 

2.  Same. — ^An  agreement  construed,  and  held  not  to  disclose  an  inten- 
tion to  create  an  equitable  mortgage  or  lien  upon  property. 

(Syllabus  by  the  court.) 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

On  appeal  to  the  United  States  Supreme  Court 

Statement  of  facts: — 

Action  by  Jesse  Hoyt  Smith  against  William  J.  Rainey  et  al. 
Judgment  on  demurrer  in  favor  of  the  defendants  Luke. 
Plaintiffs  appeal. 

C.  P.  Ainsworth,  for  Appellant 

A.  C.  Baker,  and  Walter  Bennett,  for  Appellee& 

NAVE,  J. — ^Appellant,  as  plaintiff,  brought  suit  to  for«^- 
close  an  alleged  equitable  mortgage  lien  upon  certain  prop- 
erty described  in  the  complaint  and  alleged  to  be  the  prox>ert7 

(362) 
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of  William  J.  Rainey,  in  which  property  it  was  averred  the 
defendants  and  appellees  Frank  Luke  and  John  Luke  claim 
to  have  some  lien  or  interest.  To  the  complaint  the  defend- 
ants Luke  interposed  a  general  demurrer.  This  demurrer 
was  by  the  court  sustained.  The  plaintiff  elected  to  stand 
upon  his  complaint  unamended,  whereupon  judgment  was 
entered  in  favor  of  the  defendants  Luke. 

Li  substance  the  complaint  sets  forth  that  in  March,  1S97, 
the  plaintiff  and  the  defendant  Bainey  entered  into  a  certain 
agreement,  set  forth  in  full  as  an  exhibit  to  the  complaint 
and  as  a  part  thereof.  In  substance,  this  agreement  provided 
that  whereas,  the  parties  thereto  had  on  the  day  of  its  exe- 
cution purchased  a  certain  tract  of  land  in  Maricopa  County, 
Arizona,  for  the  sum  of  eighteen  thousand  dollars  in  the  pro- 
portion of  an  undivided  two-thirds  interest  in  the  said  Smith, 
and  an  undivided  one-third  interest  in  the  said  Rainey;  and 
whereas,  the  said  Smith  had  paid  the  entire  purchase  price, 
and  th«  said  Rainey  had  agreed  to  repay  to  the  said  Smith 
one  third  thereof,  with  interest  thereon  as  thereafter  pro- 
vided; and  whereas,  the  said  parties  had  joined  in  said  pur- 
chase for  the  purpose  of  platting,  grading,  and  otherwise 
improving  said  property,  and,  as  so  improved,  selling  and 
disposing  of  the  same  at  a  profit:  therefore,  the  said  parties 
agreed — 1.  That  the  improvements  of  the  tract  should  begin 
forthwith;  2.  That  the  improvements  should  consist  of  sur- 
veying and  platting  the  tract  into  lots,  grading  streets,  plant- 
ing trees,  etc.;  3.  That  the  said  Smith,  in  addition  to  the 
sum  of  eighteen  thousand  dollars,  was  also  from  time  to  time 
to  make  all  necessary  advances  of  money  for  the  improvements 
and  for  the  incidental  expenses  of  the  enterprise;  4.  That 
all  money  advanced  by  the  said  Smith  in  said  purchase,  as 
well  as  all  moneys  advanced  by  him  for  any  of  the  purposes 
aforesaid,  should  be  considered  as  a  loan  by  him,  and  be  paid 
to  him  as  rapidly  as  possible  from  the  receipts  of  sales,  or 
other  income  of  said  property,  until  the  same  should  be  fully 
paid  with  interest,  before  any  division  of  profits  should  be 
made;  5.  That  if,  five  years  from  the  date  of  the  agreement, 
all  the  loans  should  not  have  been  fully  paid  to  the  said 
Smith,  with  interest,  the  said  Rainey  thereby  agreed  that  he 
would,  on  demand  thereof,  pay  to  the  said  Smith  the  one  third 
of  all  such  loans  then  unpaid,  including  interest;    6.  That 
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the  said  Rainey  should  have  management  of  the  tract  and  of 
the  improving  and  sale  of  the  same;  7.  That  the  said  Rainey 
should  keep  and  render  accounts  showing,  among  other  things, 
"all  the  assets  and  liabilities  of  the  partnership";  8.  That 
the  said  Rainey  thereby  agreed  to  accept  the  general  manage- 
ment of  the  said  tract,  without  other  consideration  or  remu- 
neration than  his  one-third  share  in  the  net  profits  of  the 
business  as  thereafter  provided;  9.  That  after  the  repayment 
to  the  said  Smith  of  the  sum  of  eighteen  thousand  dollars, 
and  all  other  advances,  with  interest,  the  net  profits  of  the 
business  should  be  divided — ^two  thirds  to  Smith  and  one 
third  to  Rainey — and  the  losses,  if  any,  should  be  shared  in 
the  same  ratio.  It  was  further  stipulated  that  the  memo- 
randum of  agreement  was  made  ''for  the  purpose  of  stating 
explicitly  the  terms  of  the  copartnership  on  which  the  said" 
Smith  and  Rainey  had  joined  in  the  enterprise. 

The  complaint  proceeds  to  state  that  pursuant  to  this  agree- 
ment the  plaintiff  advanced  in  total  the  sum  of  sixty-five 
thousand  dollars,  including  the  purchase  price,  no  part  of 
which  has  been  repaid  to  plaintiff;  that  all  of  the  money  so 
advanced  was  used  in  the  purchase  and  improvement  of  the 
property,  including  the  undivided  one-third  interest  therein 
of  the  defendant  Rainey;  that  the  plaintiff  had  performed 
each  act  incumbent  upon  him  under  the  agreement,  but  that 
the  defendant  Rainey  refused,  and  still  neglects  and  refuses, 
to  perform  any  of  his  covenants  and  agreements;  that  none 
of  the  property  described  had  been  sold  or  disposed  of,  and 
no  part  of  the  money  repaid  to  the  plaintiff;  that  the  defend- 
ant Lillian  Rainey,  wife  of  defendant  William  J.  Rainey, 
and  the  defendants  Luke,  each  claim  to  have  some  lien  or 
interest  in,  on,  or  upon  the  interest  of  the  defendant  Rainey 
in  the  said  property,  which  liens,  if  any  there  be,  are  each 
and  all  subject  and  subordinate  to  the  lien  of  plaintiff. 
Therefore  the  plaintiff  prayed  that  he  be  declared  to  have  an 
equitable  mortgage  lien  in  and  upon  the  interest  of  the  said 
William  J.  Rainey  in  the  said  properly,  to  the  extent  of 
one  third  of  the  aggregate  of  the  amounts  advanced  by  plain- 
tiff, and  that  this  lien  be  declared  prior  and  superior  to  any 
liens  claimed  by  any  of  the  other  defendants,  if  any  they  have, 
and  that  the  said  lien  be  foreclosed,  and  the  interest  of  the 
said  Rainey  in  the  said  property  be  sold  as  under  execution. 


Jan.  1906.]  Smith  v.  Eainey.  365 


The  sole  question  upon  this  appeal  is  whether  this  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants  Luke.  The  contention  of  the  appellant 
is, — 1.  That  the  agreement  set  forth  in  the  complaint  "spe- 
cifically points  out  and  shows  an  intention  to  pledge  the 
property  purchased  by  plaintiff  in  his  own  name  and  that 
of  the  defendant  Bainey  for  the  purpose  of  securing  plain- 
tiff in  the  repayment  of  all  advances  made  by  him  in  the 
purchase  and  improvement  of  the  said  property,"  and 
that  therefore  the  plaintiff  has  an  equitable  mortgage 
upon  the  interest  of  the  said  Bainey  in  the  said  prop- 
erty; and  2.  That  by  the  demurrer  the  averment  of  the 
complaint  that  the  lien  or  interest  of  the  defendants  Luke 
is  subject  and  subordinate  to  the  lien  of  plaintiff  is  ad- 
mitted. 

In  support  of  the  first  contention  appellant  cites,  among 
other  authorities,  the  decision  of  the  supreme  court  of  Califor- 
nia in  the  case  of  Daggett  v.  Rankin,  31  CaL  321,  in  which 
that  court  say:  ''The  doctrine  seems  to  be  well  established 
that  an  agreement  in  writing  to  give  a  mortgage,  or  a  mort- 
gage defectively  executed,  or  an  imperfect  attempt  to  create 
a  mortgage,  or  to  appropriate  specific  property  to  the  dis- 
charge of  a  particular  debt,  will  create  a  mortgage  in  equity, 
or  a  specific  lien  on  the  property  so  intended  to  be  mort- 
gaged." Conceding  this  doctrine  to  be  well  established,  we 
are  unable  to  perceive  that  it  can  be  applied  to  the  facts  in 
this  case.  We  do  not  construe  the  agreement  entered  into 
between  Smith  and  Bainey  as  disclosing  an  intention  to  ap- 
propriate or  set  apart  the  tract  of  land  in  question,  or  the 
interest  therein  of  the  defendant  Bainey,  as  security  for  the 
advances  of  appellant.  ''The  intention  must  be  to  create  a 
Uen  upon  the  property,  as  distinguished  from  an  agreement 
to  apply  the  proceeds  from  the  sale  of  it  to  the  payment  of 
the  debt."  Jones  on  Liens,  sec.  32.  The  agreement  in  this 
case  was  that  the  proceeds  of  the  sales  of  the  lots  into  which 
the  tract  of  land  was  to  be  subdivided  should  be  applied, 
— 1.  To  the  repayment  of  appellant's  advances;  and  2.  To 
the  payment  of  profits  to  the  partners  in  the  enterprise. 
Therefore,  in  our  judgment,  the  complaint  does  not  disclose 
that  appellant  has  an  equitable  lien  or  mortgage  upon  Bai- 
ney's  interest  in  the  tract. 
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In  yiew  of  this  conclusion  it  is  unnecessary  to  consider  what 
is  the  effect  of  the  demurrer  with  respect  to  the  averment 
of  the  complaint  that  the  lien,  if  any,  of  the  defendants  Luke 
is  subordinate  to  plaintiff's  lien.  It  not  appearing  that  the 
plaintiff  in  the  cause  has  any  interest,  equitable  or  otherwiBe, 
in  the  property  in  question,  he  has  no  lien  to  which  any  lien 
or  other  interest  of  the  defendants  Luke  can  be  subordinate. 
The  demurrer  was  properly  sustained. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  DOAN,  J.,  and  CAMPBELL,  J.,  concur. 


[Civil  No.  899.    Filed  January  9,  1906.] 
[84  Pae.  88.] 

CALIFORNIA  DEVELOPMENT  COMPANY,  a  Corpora- 
tion, Defendant  and  Appellant,  v.  YUMA  VALLEY 
UNION  LAND  AND  WATER  COMPANY,  a  Corpora- 
tion,  Plaintiff  and  Appellee. 


L  Appeal  and  Ebbor — Tbtal  bt  Goubt— Evidknce — AoinssiOK 

Presumption — ^United  States  v.  Marks,  5  Ariz.  405,  52  Pac.  773, 
Followed. — Where  a  ease  is  tried  bj  the  court,  unless  it  should 
otherwise  affirmatively  appear,  it  will  be  presumed  that  such  of  the 
answers  of  the  witnesses  as  may  have  been  incompetent  were  disre- 
garded bj  the  court 

2.  Same — Findings  or  Fact — Based  on  Contuotino  Evidbngb — ^WiUi 
NOT  Be  Disturbed  on  Appeal. — Findings  of  fact  based  on  con- 
flicting evidence  will  not  be  disturbed  on  appeaL 

8.  Principal  and  Agent — ^Powers — ^Apparent — ^Limitations  on — ^Nor 
Binding  Unless  Disclosed. — Where  an  agent  had  authority  to 
lease  a  dredge  for  a  corporation,  an  instruction  to  him  not  to  re- 
ceive it  unless  it  was  insured,  was  a  limitation  of  his  apparent 
power  not  binding  upon  the  lessor,  being  undisclosed. 

4.  Same  —  Declarations  —  Not  Importing  Want  op  Authoritt. — ^A 

mere  statement  bj  an  agent  of  a  corporation  authorized  to  lease 
a  dredge,  that  he  would  not  accept  it  unless  insured,  does  not 
import  a  want  of  authority  to  accept  such  uninsured  dredge. 

5.  Damages — Evidence — Value   of   Machinery — Nor   Having   Fezsd 

Market  Value. — In  determining  the  value  of  a  dredge,  being  of 
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the  elafls  of  property  without  a  fixed  market  value,  recourse  may 
be  had  to  its  cost,  utility,  and  use,  and  also  to  the  opinions  of 
witnesses  who  may  possess  such  information  as  may  give  their 
opinions  weight. 

• 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yuma. 
Edward  Kent,  Judge.    AfSrmed« 

The  facts  are  stated  in  the  opinion. 

Edwin  A.  Meserve,  and  Paul  H.  McPherrin,  for  Appellant. 

The  evidence  of  Mr.  Ingraham,  attorney  and  witness  for 
plaintiff,  and  Mr.  Sexsmith  clearly  and  beyond  all  doubt 
shows  that  Mr.  Sexsmith  was  acting  under  special  instructions 
commimicated  to  the  plaintiff's  of&cers,  and  that  he  had  no 
authority  whatever  to  contract  to  hire  or  to  receive  the  barge 
until  it  had  been  first  insured.  Sexsmith  was  a  mere  foreman 
of  the  defendant  corporation,  without  authority  to  sign  its 
name  to  contracts  or  to  bind  it  in  any  manner,  except  in  the 
direct  line  of  his  emplojonent. 

An  agent's  authority  cannot  be  shown  by  his  own  declara- 
tions. Bawson  v.  Curtiss,  19  111.  456;  Stringham  v.  8t 
Nicholas'Ins.  Co,,  4  Abb.  Ct.  App.  Dec.  315;  Fulton  v.  Ly- 
decker,  46  N.  Y.  296,  19  N.  Y.  Supp.  374;  Fullerton  v. 
McLaughlin,  70  Hun,  568,  24  N.  Y.  Supp.  280 ;  8ier  v.  Bache, 
7  Misc.  165,  27  N.  Y.  Supp.  255;  Duff  us  v.  Schwinger,  79 
Hun,  541,  29  N.  Y.  Supp.  930 ;  Fleming  v.  By  an,  9  Misc.  496, 
80  N.  Y.  Supp.  224;  Piano  Mfg.  Co.  v.  Boot,  3  N.  Dak.  165, 
64  N.  W.  924 ;  Whiting  v.  Lake,  91  Pa.  St.  349. 

The  authority  of  an  agent  to  act  for  his  principal  cannot 
be  proved  by  the  former's  acts  and  declarations.  Sencerbox 
V.  McOrade,  6  Minn.  484. 

The  unauthorized  acts  or  declarations  of  an  agent  are  inad- 
missible to  show  the  scope  or  extent  of  his  authority.  Alt  v. 
Orosclose,  61  Mo.  App.  409. 

The  declarations  of  an  agent,  although  accompanied  by 
acts,  are  inadmissible  in  favor  of  a  third  person  against  the 
principal  to  prove  the  extent  of  the  agent's  authority.  Brig- 
ham  V.  Peters,  1  Gray,  139. 

The  declarations  of  the  agent,  though  accompanying  his 
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acts,  constitute  no  evidence  of  the  extent  of  his  authority. 
Dowden  v.  Cryder,  55  N.  J.  L.  329,  26  Atl.  941. 

The  authority  of  an  agent  to  make  draft  for  his  principal 
cannot  be  established  by  his  own  statement  or  declaration 
made  when  the  draft  is  presented  and  indorsed.  McDanough 
V.  Eeyman,  38  Mich.  334. 

In  an  action  for  the  price  of  logs  claimed  to  have  been  pur- 
chased by  defendant  through  his  agent,  the  declarations  of 
the  alleged  agent  when  he  purchased  them  concerning  his 
relations  with  the  defendant  are  inadmissible.  Camegys  v. 
American  Lumber  Co.,  8  Wash.  661,  36  Pac.  1087. 

To  bind  a  person  named  as  principal  in  a  contract  showing 
on  its  face  that  it  was  accepted  by  an  agent,  the  latter 's 
authority  to  act  for  the  principal  must  be  shown.  Swaine  y. 
Maryott,  28  N.  J.  Eq.  589. 

To  charge  a  principal  in  a  contract  made  by  his  agent,  the 
authority  of  the  agent  must  be  clearly  proved,  and  that  it 
was  strictly  pursued.  Bank  of  Hamburg  v.  Johnson,  3  Rich. 
Law,  42. 

Those  who  deal  with  an  agent  whose  authority  is  limited 
to  special  purposes  are  bound  at  their  peril  to  know  the  ex- 
tent of  his  authority.  WiUiam^on  v.  Richardson,  Fed.  Gas. 
No.  17754. 

Where  an  agent  acts  under  an  express  or  special  power, 
verbal  or  written,  one  dealing  with  him  is  bound  to  know 
what  this  power  is  and  its  legal  effect.  Payne  v.  Potter,  9 
Iowa,  549. 

See,  also,  Johnson  v.  Wingate,  29  Me.  404;  Equitable  Life 
Assur.  Society  v.  Poe,  53  Md.  28 ;  Dowden  v.  Cryder,  55  N.  J. 
L.  329,  26  Atl.  941 ;  Keith  v.  Puris,  4  Desaus.  114 ;  Fort  Worth 
etc.  By.  Co.  v.  Johnson,  2  Wils.  Civ.  Cas.  Ct.  App.  232 ;  United 
States  V.  WiUiams,  1  Ware,  173,  Fed.  Cas.  No.  16724;  Marvin 
V.  Universal  Life  Ins.  Co.,  85  N.  Y.  278,  39  Am.  Rep.  657. 

Where  property  has  been  lost  or  destroyed  through  the  neg- 
ligent act  of  another,  the  usual  rule  as  to  the  measure  of  dam- 
ages is  the  reasonable  worth  of  the  property  at  the  time  of 
its  destruction.  Bamgrover  v.  Maac,  46  Mo.  App.  407; 
Parke  v.  Frank,  75  Cal.  364,  17  Pac.  427 ;  Lyon  County  School 
Dist.  No.  46  V.  Lund,  51  Kan.  731,  33  Pac.  595;  Biglow  v. 
Carney,  18  Mo.  App.  534;  Forrest  v.  Buchanan,  203  Pa.  St. 
454,  53  Atl.  267 ;  Howard  v.  Taylor,  99  Ala.  450,  13  South. 
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121 ;  McConey  v.  Wallace,  22  Mo.  App.  377 ;  Fessler  v.  Love, 
48  Pa.  St.  407 ;  Churchill  v.  Price,  44  Wis.  540 ;  FairchUd  ▼. 
Rogers,  32  Minn.  269,  20  N.  W.  191.  See,  also,  Lee  v.  CaUa^ 
han,  84  N.  Y.  Supp.  167;  Connelly  v.  Intemrban  Street  By. 
Co,,  86  N.  Y.  Supp.  213 ;  International  etc.  B.  B.  Co.  v.  Wie- 
griffe,  (Tex.  Civ.  App.)  78  S.  W.  704;  Wagner  v.  Conway, 
76  App.  Div.  623,  78  N.  Y.  Supp.  420 ;  Houston  etc.  By.  Co.  v. 
Chick,  31  Tex.  Civ.  App.  211,  72  S.  W.  83. 

Thomas  Armstrong,  Jr.,  and  Fred  L.  Ingraham,  for  Ap- 
pellee. 

Where  an  agency  is  shown  to  exist  it  is  presumed  to  be 
general  and  not  special.  Missouri  Pacific  By.  Co.  v.  Simons, 
6  Tex.  Civ.  App.  621,  25  S.  W.  996 ;  CoUins  v.  Cooper,  65 
Tex.  465 ;  Beynolds  v.  Collins,  78  Ala.  94 ;  Proctor  v.  Toums, 
115  lU.  138,  3  N.  E.  569 ;  Sharp  v.  Knox,  48  Mo.  App.  169 ; 
Methii^n  Co.  v.  Hayes,  33  Me.  169. 

In  all  cases  where  the  agent  acts  within  the  apparent  scope 
of  his  authority  his  acts  are  binding  on  his  principal,  and 
this  is  especially  true  of  corporations,  which  are  unable  to  act 
except  through  agents.  WincheU  v.  National  Express  Co., 
64  Vt.  15,  23  Atl.  728;  Walsh  v.  Hartford  F.  I.  Co.,  73  N.  Y. 
5;  Lake  Shore  etc.  By.  Co.  v.  Foster,  104  Ind.  293,  54  Am. 
Eep.  319,  4  N.  E.  20. 

In  such  cases  the  question  is  not  what  authority  was  in- 
tended to  be  given  the  agent,  bjit  what  authority  was  the  third 
person  dealing  with  him  justified  from  the  acts  of  the  prin- 
cipal in  believing  was  given  to  him.  Griggs  v.  Selden,  58  Vt 
561,  5  Atl.  504. 

Bestrictions  on  the  power  of  the  agent  are  not  binding 
on  a  third  person  dealing  with  the  agent  in  good  faith,  unless 
he  knows  that  the  agent  is  violating  his  instructions.  Shel- 
hyvUle  Tr.  v.  ShelbyviUe  fitc.  Turnpike  Co,,  58  Ky.  (1  Met.) 
54;  Jones  v.  Shelby vUle  etc.  Ins.  Co.,  58  Ky.  (1  Met.)  58; 
Mt.  Olivette  Cemetery  Co.  v.  Shubert,  39  Tenn.  (2  Head) 
.116;  Choteaux  v.  Leech,  18  Pa.  St.  224,  57  Am.  Dec.  602; 
Williams  v.  Getty,  31  Pa.  St.  461,  72  Am.  Dec.  757 ;  Edwards 
V.  Schafer,  49  Barb.  291;  Insuram^ce  Co.  v.  McCain,  96  U.  S. 
84,  24  L.  Ed.  653. 

SLOAN,  J.— The  Yuma  Valley  Union  Land  and  Water 
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Company,  a  corporation,  hereinafter  called  the  "Union  Com- 
pany," brought  suit  in  the  district  court  of  Yuma  County 
against  the  California  Development  Company,  a  corporation, 
hereinafter  called  the  ** Development  Company,"  to  recover 
upon  a  contract  for  the  lease  of  a  certain  dipper  dredge 
owned  by  the  Union  Company,  by  the  terms  of  which  con- 
tract the  Development  Company  agreed  to  make  certain  re- 
pairs on  the  dredge,  to  use  it  in  the  construction  of  its  canal 
in  California,  and  return  it  on  or  before  a  specified  date 
to  the  Union  Company  at  Yuma.  The  complaint  alleged  that 
the  dredge  was  not  returned  according  to  the  terms  of  the 
contract,  and  prayed  for  damages  in  the  sum  of  twenty-five 
thousand  dollars  for  its  non-return.  The  Development  Com- 
pany in  its  answer  denied  under  oath  the  execution  of  the 
contract  sued  upon,  and  alleged  that  the  party  signing  its 
name  to  the  said  contract  was  without  power  or  authority  so 
to  do ;  denied  that  it  ever  rented,  received,  or  had  in  its  pos- 
session the  said  dredge;  and  denied  that  it  lost  the  same  or 
caused  its  loss  as  alleged  by  the  plaintiff.  It  further  put  in 
issue  the  value  of  the  dredge  as  alleged  by  the  plaintiff.  The 
case  was  tried  by  the  court  without  a  jury.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  against  the  defendatit, 
in  the  sum  of  $7,097.85,  the  vtilue  of  the  dredge  as  found  by 
the  court,  and  the  costs.  From  this  judgment  the  Develop- 
ment Company  has  appealed. 

The  appellant,  by  its  first  assignment  of  error,  challenges 
the  correctness  of  numerous  rulings  of  the  court  in  over- 
ruling objections  made  by  appellant  to  various  questions 
put  by  appellee  to  certain  witnesses,  and  in  denying  motions 
to  strike  from  the  record  numerous  answers  made  to  ques- 
tions put  to  these  witnesses  by  appellee.  The  assignment 
is  subject  to  the  objection  that  it  does  not  conform  to  the 
rules  and  practice  of  this  court,  in  that  it  embodies  in  one 
assignment  many  disconnected  rulings.  Disregarding  this 
defect,  however,  and  treating  the  assignment  as  though  prop- 
erly made,  a  consideration  of  the  rulings  complained^  of  does 
not  disclose  reversible  error.  Each  of  them  pertains  to  the 
testimony  admitted  into  the  record.  As  the  case  was  tried 
to  the  court,  unless  it  should  affirmatively  appear  otherwise, 
it  will  be  presumed  that  such  of  the  answers  of  the  witnesses 
as  may  have  been  incompetent  were  disregarded  by  the  court 
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The  record  does  not  show  that  any  of  the  court's  findings 
were  based  upon  testimony  which  should  not  have  been 
admitted.     United  States  v.  Marks,  5  Ariz.  405,  52  Pac.  773. 

The  second  assignment  of  error  made  by  the  appellant  is 
based  upon  the  insufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court  that  the  plaintiff  was  entitled  to  recover 
for  the  value  of  the  dredge,  and  that  the  latter  was  worth 
the  sum  of  $7,097.85.  The  liability  of  the  Development  Com- 
pany hinged  upon  two  questions  of  fact:  The  first  was 
whether  or  not  the  agent  of  the  Development  Company  who 
signed  the  name  of  the  company  to  the  contract  had  authority 
from  the  company  to  execute  it  on  its  behalf ;  second,  whether 
there  was  a  delivery  of  the  dredge  under  the  contract  by 
the  Union  Company  to  the  Development  Company. 

Upon  the  trial  it  was  shown  that  the  Development  Com- 
pany, which  is  a  California  corporation,  was  represented  at 
Yuma,  at  the  time  the  contract  sued  upon  is  alleged  to 
have  been  executed,  by  one  George  Sexsmith,  as  its  agent. 
In  the  matter  of  leasing  the  dredge  Sexsmith  was  acting 
under  instructions  from  one  C.  B.  Rockwood,  who  was  then 
the  vice-president  and  general  superintendent  of  the  Devel- 
opment Company.     These  instructions  were  communicated  by 

#  

Rockwood  to  Sexsmith  by  telephone  from  Los  Angeles.  These 
instructions  authorized  Sexsmith  to  contract  in  behalf  of 
the  Development  Company  with  the  Union  Company  for  a 
lease  of  the  dredge.  He  was  instructed,  however,  by  Rock- 
wood not  to  receive  the  dredge  unless  the  Union  Company 
should  have  insurance  placed  upon  it.  Upon  the  question 
whether  or  not  Sexsmith  communicated  this  part  of  his  in- 
structions to  the  officers  of  the  Union  Company  the  evi- 
dence is  conflicting.  It  was  admitted  by  the  latter  that  Sex- 
smith, at  the  time  the  contract  of  leasing  was  signed,  stated 
that  he  would  not  accept  the  dredge  unless  it  was  insured. 
The  written  contract  contains  no  reference  to  insurance,  and 
the  dredge  was  not,  in  fact,  insured.  The  evidence  is  also 
conflicting  upon  the  question  of  the  acceptance  of  the  dredge 
by  Sexsmith  in  behalf  of  the  Development  Company.  We 
must  therefore  take  the  findings  of  the  court  as  conclusive 
upon  both  of  these  controverted  questions  of  fact,  and  assume 
that  the  agent's  instruction  as  to  insurance  was  not  com- 
municated to  the  officers  of  the  Union  Company,  and  that 
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there  was  an  acceptance  by  the  agent  of  the  dredge  under  the 
written  contract. 

One  question  of  law  is  presented  by  these  facts.  Was  the 
undisclosed  limitation  upon  Sexsmith's  authority  binding 
upon  the  Union  Company,  so  that  the  contract  signed  by  him 
did  not  become  the  contract  of  the  Development  Company? 
An  agent  of  a  corporation,  whether  general  or  special,  who 
acts  within  the  apparent  scope  of  his  authority,  may  bind 
his  principal  unless  notice  be  given  to  third  persons  dealing 
with  the  corporation  through  him  that  the  agent  is  transcend- 
ing his  authority  in  some  substantial  particular.  Power  to 
lease  the  dredge  was  conferred  upon  Sexsmith.  His  instruc- 
tion received  from  Bockwood  not  to  take  the  dredge  until  it 
was  insured  was  a  limitation  upon  his  power,  binding  upon 
the  Union  Company,  if  communicated  to  its  officers;  but  this 
restriction  was  not  such  a  one  as  can  be  said  from  the  nature 
of  the  transaction  to  be  apparent,  and  not  one  which  should 
have  been  inferred.  His  act,  therefore,  in  signing  the  con- 
tract, became  the  act  of  the  Development  Company,  as  did 
also  his  act  of  taking  possession  of  the  dredge.  His  declara- 
tion that  he  would  not  take  possession  of  the  dredge  unless 
it  were  insured  can  hardly  be  said  to  import  want  of  authority 
to  lease  the  dredge  unless  it  was  first  insured  by  the  Union 
Company.  In  such  transactions,  especially  when  one  of  the 
parties  is  a  foreign  corporation  and  represented  by  an  agent, 
it  should  be  assumed  that  some  latitude  is  given  such  agent 
in  making  a  contract,  for  otherwise  it  would  be  impracticable 
for  sudi  business  to  be  transacted  with  dispatch,  if  every  de- 
tail of  a  bargain  or  contract  be  required,  before  becoming 
binding  upon  the  principal,  to  be  first  submitted  by  the  agent 
and  approved  by  the  former.  It  might  reasonably  and  prop- 
erly have  been  inferred  by  the  officers  of  the  Union  Com- 
pany from  the  statement  of  Sexsmith  that  the  requirement  as 
to  insurance  was  the  subject  of  waiver  by  him,  and  not  a  limi- 
tation upon  his  authority. 

The  testimony  is  also  sufficient  to  sustain  the  finding  as 
to  the  value  of  the  dredge.  The  dredge  was  wrecked  and 
destroyed  during  February,  1903.  A  witness  for  the  appel- 
lee testified  that  he  inspected  the  dredge  in  January,  1903, 
and  that,  in  his  opinion,  it  was  worth  when  new  seven  thou- 
sand five  hundred  dollars,  and  that  it  had  not  depreciated  ui 
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ralue  more  than  jErom  two  hundred  to  four  hundred  dollars. 
Another  witness  stated  that  the  cost  of  the  dredge  was 
$7,497.85.  It  is  apparent  that  the  court  arrived  at  its  estimate 
of  the  value  of  the  dredge  by  deducting  the  maximum  amount 
of  depreciation,  as  estimated  by  the  former  witness,  from  its 
cost  as  stated  by  the  latter  witness.  A  machine  of  this 
character  can  hardly  be  said  to  have  a  fixed  market  value, 
and,  as  to  such  property,  the  rule  is,  in  fixing  its  value,  that 
recourse  may  be  had  to  its  cost,  utility,  and  use,  and  also 
to  the  opinions  of  witnesses  who  may  possess  such  informa- 
tion as  may  give  their  opinions  weight.  2  Sutherland  on 
Damages,  p.  378. 

The  evidence  is  sufScient  to  sustain  the  findings,  and  no 
error  appears  in  the  conclusions  of  law  drawn  by  the  trial 
court  therefrom,  or  in  the  judgment  rendered  thereon. 

The  judgment  is  therefore  affirmed. 

DOAN,  J.,  and  CAMPBELL,  J.,  concur. 

NAVE,  J.,  took  no  part  in  the  decision  of  this  cause. 


[CStO  No.  885.    FHed  Jannarj  9,  1906.] 
[84  Pae.  85.] 

WALLAPAI  MINING  AND  DEVELOPMENT  COM- 
PANY, a  Corporation,  Defendant  and  Appellant,  v. 
TERRITORY  OP  ARIZONA,  at  the  Relation  and  to 
the  Use  of  Foster  S.  Dennis,  Treasurer  and  Ex  officio 
Tax-Collector  of  Mohave  County,  Plaintiff  and  Appellee. 

1.  Taxis  akd  Taxation — GuaATiys  Lsoislation — ^Laws  1903,  p.  148, 

No.  92,  SEO.  105,  Ck>NSTBxna>. — The  purpoee  of  the  curative  portion 
of  the  aet,  9upra,  is  to  prevent  a  person  from  eeeaping  the  pay- 
ment of  tazee  dne  from  him  by  reason  of  acts  or  omissions  on  the 
part  of  taxing  officials,  where  such  acts  or  omissions  are  mere 
irregularities,  and  are  of  sach  a  nature  that  the  legislature  might 
by  prior  statute  have  dispensed  with  them.  Such  a  law  is  within 
the  legislative  discretion,  and  is  a  valid  exercise  of  its  powers. 

2.  Bams — Assessment-Boll — Gebtiftino — ^Bev.  Stats.  Ariz.  1901,  pas. 

3864,  AND  Laws  1903,  Act  No.  92,  sxo.  105,  Gonstbukd. — The 
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requirement  of  paragraph  3864,  tupra,  that  the  assessor  shall  attach 
his  certificate  to  the  assessment-roll  is  directory,  and  his  omiasion  to 
complj  with  such  requirement  does  not  invalidate  the  assessment, 
unless  the  taxpayer  is  in  fact  prejudiced  thereby.  It  is  an  irrei^- 
larity  merely,  such  as  is  covered  and  cured  by  the  provisions  of 
section  105,  supra, 

8.  Appeal  and  Ebrob — ^Begord — ^Evidenge — Nor  Ingobpobated  in  Rbc- 
OBD — ^Review — Taxes  and  Taxation — Assessment-Boll. — ^Alleged 
error  in  the  failure  of  the  assessor  to  comply  with  requirements 
of  the  law  in  making  up  assessment-rolls  will  not  be  reviewed  where 
the  assessment-roll  is  not  before  the  appellate  court  and  the  record 
as  preserved  does  not  disclose  whether  or  not  the  contention  is  well 
founded. 

4.  Taxes  and  Taxation — Evtoengb — Offigebs — ^Duties — Pbesumption 

or  Pebfobmange. — ^In  the  absence  of  evidence  to  the  contrary,  in 
an  action  to  collect  delinquent  taxes,  the  legal  presumption  attaches 
that  officers  intrusted  with  the  duties  of  properly  returning  and  cer- 
tifying the  delinquent  lists  and  equalizing  the  assessment  duly 
performed  such  duties. 

9 

5.  Same — Tax-Sale — Redemption — ^Laws   1903,  p.   148,   No.   92,   CJon- 

STBUED. — Under  the  statute,  supra,  providing  that  execution  shall 
issue  upon  the  judgment  against  the  real  estate  named  in  the 
judgment,  and  directing  the  sheriff  to  sell  the  property  to  pay  the 
judgment,  "the  same  as  the.  sheriff  might  do  under  ordinary  execu- 
tion," a  sale  thereunder  would  be  governed  by  and  follow  the 
general  statute. 

6.  Same — Constitutional  Law  —  Special  Legislation  —  Tax-Sales — 

Redemption — Rev.  Stats.  Abiz.  1901,  seg.  63,  *'Habbison  Act," 
Cited — ^Laws  1903,  Agt  No.  92,  Constbued  and  Held  Constitu- 
tional— Hughes  v.  Lazabd,  5  Abiz.  4,  43  Pag.  422,  Followed. — 
While  act  No.  92,  supra,  does  not  provide  that  there  shall  be  no 
redemption  from  tax-sale,  yet,  even  if  it  did,  it  would  not  be  in 
conflict  with  the  provision  of  the  "Harrison  Act,"  supra,  prohibit- 
ing the  passage  of  any  local  or  special  law  regulating  practice  in 
courts  of  justice. 

7.  Same — ^Due  Peogess   op  Law — Retbospective   Legislation — ^Laws 

1903,  Agt  No.  92,  Constbued. — The  legislature  possessing  the 
power  to  validate  retrospectively  any  proceeding  that  it  might  have 
authorized  in  advance,  act  No.  92,  supra,  which  provides  a  remedy 
and  procedure  for  the  collection  of  taxes  already  due,  does  not  de- 
prive a  person  of  property  without  due  process  of  law,  in  violation 
of  the  fourteenth  amendment  of  the  constitution  of  the  United 
States. 

8.  Statutes — ^Laws  1903,  p.  148,  No.  92,  not  Void  pob  Ungbbtainty. 

— The  statute,  supra,  is  not  void  for  uncertainty. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Mohave. 
Bichard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Lynn  Helm,  Frank  Cox,  and  W.  G.  Blakely,  for  Appellant. 

A  valid  assessment  is  necessary  to  the  enforcement  of  a  tax 
levy;  it  is  jurisdictional.  McReynolds  v.  Longenberger,  57 
Pa.  St.  13 ;  Roberts  v.  First  National  Bank,  8  N.  Dak.  504,  79 
N.  W.  1049. 

An  assessment-roll  must  be  properly  authenticated  by  the 
assessor,  and  the  absence  of  such  authentication  renders  the 
tax  invalid. 

There  is  no  evidence  that  any  assessment  was  ever  made 
in  Mohave  County,  Arizona  Territory,  or  of  any  property  of 
the  defendant  for  either  of  the  years  1902  or  1903. 

(a)  In  the  absence  of  any  certificate  of  the  assessor  at- 
tached to  the  book,  or  extract  therefrom,  entitled  and  pur- 
porting to  be  **  an  assessment-roll  of  the  county  of  Mohave, 
Arizona  Territory,  for  the  year  1902,"  or  any  certificate  of 
the  assessor  to  the  book,  or  extract  therefrom,  entitled  and 
purporting  to  be  "an  assessment-roll  of  Mohave  County,  Ari- 
zona Territory,  for  the  year  1903,"  there  is  no  proof  that 
the  assessor  ever  made  any  assessment  for  either  of  those 
years,  or  completed  his  tax-list,  as  required  by  law.  Rev. 
Stats.  Ariz.  1901,  par.  3864;  1  Cooley  on  Taxation,  3d  ed., 
759 ;  Bensinger  v.  District  of  Columbia,  6  Mackey,  285 ;  Hanir 
ilton  etc.  Co.  v.  L'Anse  Township,  107  Mich.  419,  65  N.  W. 
282 ;  Newkirk  v.  Fisher,  72  Mich.  113,  40  N.  W.  189 ;  Grand 
Rapids  V.  Blakely,  40  Mich.  367,  29  Am.  Rep.  539;  Crooks 
V.  Whitford,  47  Mich.  283,  11  N.  W.  159;  Marsh  v.  Super- 
visors of  Clark  Co.,  42  Wis.  502;  McNish  v.  Perrine,  14  Neb. 
582,  16  N.  W.  837 ;  Morrill  v.  Taylor,  6  Neb.  236 ;  Lynam  v. 
Anderson,  9  Neb.  367,  2  N.  W.  732 ;  Hallo  v.  Helmer,  12  Neb. 
87,  10  N.  W.  568;  Kelly  v.  Craig,  27  N.  C.  129;  O'Donnell 
V.  Mclntyre,  37  Hun,  615;  State  v.  Cook,  82  Mo.  185;  Pike 
V.  Martindale,  91  Mo.  268,  1  S.  W.  858 ;  State  v.  Schooley,  84 
Mo.  447. 

(ft)  There  is  no  proof  that  the  assessor  prepared  a  tax-list 
or  assessment-roll,  as  required  by  paragraph  3861  of  the  Re- 
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vised  Statutes  of  Arizona,  for  the  real  estate  and  personal 
property  within  the  limits  of  Mohave  County,  or  that  in  a 
book  prepared  for  that  purpose  he  set  down  what  was  re- 
quired of  him  in  order.to  make  an  assessment-roll.  An  assess- 
ment-roll cannot  rest  in  parol,  for  a  definite  record  evidenc- 
ing official  action  is  essential  State  v.  Thompson,  18  S.  G. 
538 ;  Davis  v.  Fames,  26  Tex.  296. 

(c)  Where  the  statute  requires  the  assessment-roll  to  be 
certified  to,  this  requirement  is  mandatory  and  jurisdictional. 
Warren  v.  Orand  Haven,  30  !Mich.  24,  30;  Clark  v.  Crane,  5 
Mich.  151,  71  Am.  Dec.  776;  O'Donneli  v.  Mclntyre,  supra. 

(d)  There  is  no  evidence  that  Henry  Lovin,  assessor  of 
Mohave  County,  Arizona,  ever  made  any  assessment  for 
either  of  the  years  1902  or  1903. 

An  assessment  must  be  made  by  the  proper  officers,  or  it 
is  void.  It  cannot  even  be  delegated  to  a  clerk.  1  Cooley 
on  Taxation,  600. 

In  the  absence  of  any  certificate  of  the  collector  or  his 
verification  attached  to  the  delinquent  list,  the  alleged  delin- 
quent list  cannot  be  the  foundation  for  any  subsequent  pro- 
ceeding. Seymour  v.  Peters,  67  Mich.  415,  35  N.  W.  62; 
Hamilton  etc.  Co.  v.  L'Anse  Twp.,  supra;  Upton  v.  Kennedy, 
36  Mich.  215 ;  Skinner  v.  Brown,  17  Ohio  St.  33 ;  Coleenhausen 
V.  Kaehler,  42  Wis.  332;  6los  v.  Randolph,  138  111.  268,  27 
N.  B.  941 ;  Duff  V.  NeOson,  90  Mo.  93,  2  S.  W.  222 ;  Howard 
V.  Heck,  88  Mo.  456 ;  Burke  v.  Brown,  148  Mo.  309,  49  S.  W. 
1023. 

The  foregoing  omissions  cannot  be  cured  by  any  presump- 
tion of  law  or  any  provisions  of  the  statutes  of  Arizona. 

(a)  The  presumptions  that  officers  have  done  their  duty 
does  not  supply  proof  of  independent  and  substantial  facts. 
United  States  v.  Ross,  92  U.  S.  281,  23  L.  Ed.  707 ;  French 
V.  Edwards,  13  Wall.  506,  20  L.  Ed.  702;  O'DonneU  v.  Mc- 
lntyre, supra. 

{b)  The  provisions  of  section  105  of  act  No.  92,  aforesaid, 
are  not  sufficient  as  a  curative  act  to  cure  jurisdictional  de- 
fects. Township  of  Caledonia  v.  Rose,  94  Mich.  216,  53  N. 
W.  927;  Trowbridge  v.  Horan,  78  N.  Y.  439;  O'DonneU  v. 
Mclntyre,  supra. 

The  act  of  the  legislative  assembly  of  the  territory  of  Ari- 
Eona,  1903,  No.  92,  is  invalid. 
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.  (a)  It  contravenes  the  provision  of  section  63  of  the 
Organic  Law  of  Arizona,  prohibiting  the  passage  by  the 
legislature  of  any  local  or  si>ecial  law. 

(6)  It  is  retrospective. 

(c)  It  is  void  for  uncertainty.  Hilbum  v.  8t  Paul  etc.  By. 
Co.,  23  Mont.  229,  58  Pac.  551,  and  authorities  cited;  In  re 
Hendricks,  60  Kan.  806,  57  Pac.  965,  and  authorities,  quoted 
from  pages  968  and  979. 

Hugh  L.  Dickson,  and  Reese  M.  Ling,  for  Appellee. 

KENT,  C.  J. — This  action  was  brought  by  the  territory  of 
Arizona,  upon  relation  of  Foster  S.  Dennis,  treasurer  and 
ex  officio  tax-collector  of  the  territory  of  Arizona,  against  the 
appellant,  for  the  recoveiy  of  certain  taxes  alleged  to  have 
been  assessed  on  appeUant's  property  in  the  county  of  Mo- 
have, territory  of  Arizona,  for  the  years  1902  and  1903,  and 
alleged  to  be  delinquent,  pursuant  to  the  authority  given  by 
act  of  the  legislature  No.  92,  entitled  ''An  act  to  amend 
chapter  VII  of  title  LXII  of  the  Revised  Statutes  of  Ari- 
zona, 1901,"  entitled  ''Collection  of  Delinquent  Taxes, '* 
adopted  March  19,  1903,  (Laws  1903,  p.  148).  The  court 
below,  upon  the  issues  raised  by  the  pleadings  and  the  evi- 
dence adduced  at  the  trial  on  the  part  of  the  plaintiff,  no 
evidence  being  introduced  by  the  defendant,  found  for  the 
plaintiff  and  entered  judgment  against  the  defendant  for  the 
amount  of  the  taxes  found  to  be  due  as  alleged  in  the  com- 
plaint. From  this  judgment  and  an  order  denying  a  motion 
for  a  new  trial  the  defendant  has  appealed  to  this  court. 

The  errors  assigned  by  the  appellant  raise,  first,  the  ques- 
tion whether  the  trial  court  was  right  in  admitting  in  evidence 
over  objection  certain  documents  offered  by  the  plaintiff, — 
to  wit,  the  assessment-rolls  of  the  county  of  Mohave  for  the 
years  1902  and  1903,  respectively.  The  objections  to  the 
assessment-rolls  were  that  they  do  not  contain  the  certificate 
of  the  assessor  as  required  by  the  statute,  and  that,  though 
produced  as  records  of  the  county,  they  were  not  signed,  certi- 
fied to,  or  authenticated  by  the  assessor.  The  section  of  the 
statute  relied  upon  is  as  follows:  "On  or  before  the  third 
Monday  in  June  of  each  year  the  assessor  shall  complete  his 
tax-list,  or  assessment-roll,  and  shall  attach  his  certificate 
thereto,  and  deliver  it  and  the  map-book,  and  all  of  the  orig- 
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inal  lists  of  property  given  to  him  to  the  clerk  of  the  board 
of  supervisors,  and  which  shall  be  filed  in  the  office  of  said 
clerk,  and  as  soon  as  he  receives  said  assessment-roll  the  clerk 
of  the  board  of  supervisors  shall  give  notice  of  the  fact, 
specifying  therein  the  time  of  the  meeting  of  the  board  of 
equalization  by  publication  in  some  newspaper,  if  there  be  one 
published  in  the  county,  and  if  none,  then  in  such  manner 
as  the  board  of  supervisors  shall  direct;  and  he  shall  keep 
the  roll  open  in  his  office  for  public  inspection."  Rev.  Stats. 
Ariz.  1901,  par.  3864.  It  is  contended  by  the  appellant  that, 
in  the  absence  from  the  assessment-rolls  of  the  assessor's  cer- 
tificate and  of  any  verification  or  authentication  of  the  same 
by  him,  there  is  no  proper  proof  that  the  assessor  ever  made 
any  assessment  for  the  years  in  question,  and  that  hence  the 
record  fails  to  show  any  proof  of  a  valid  assessment,  which 
assessment  is  a  prior  requisite  to  the  enforcement  and  collec- 
tion of  a  tax  levy.  It  is  contended  by  the  appellee  that  the 
tax-bills  for  these  years,  which  were  introduced  by  the  plain- 
tiff without  objection,  are  by  the  statute  made  prima  fade 
evidence  that  the  amount  claimed  was  just  and  correct,  and 
further  that  the  omission  of  the  certificate  from,  or  proper 
authentication  of,  the  assessment-rolls,  the  same  being  in  the 
proper  custody  and  being  produced  as  a  part  of  the  official 
records,  was  a  mere  irregularity,  insufficient  to  invalidate  the 
proceedings,  and  that  such  omission  is  covered  and  cured  by 
the  statute. 

The  statute  referred  to,  and  under  which  this  action  was 
brought,  was  adopted  March  19,  1903.  (Laws  1903,  p.  148, 
No.  92.)     It  contains  the  following  provisions,  among  others: 

"Sec.  87.  All  actions  commenced  under  the  provisions  of 
this  chapter,  shall  be  prosecuted  in  the  name  of  the  territory 
of  Arizona  at  the  relation  and  to  the  use  of  the  tax-collector, 
and  against  the  owners  of  the  property ;  and  all  lands  owned 
by  the  same  persons  may  be  included  in  one  petition  and  in 
one  count  thereof,  for  the  taxes  for  all  such  years  as  taxes 
may  be  due  thereon,  and  the  said  petition  shall  show  the  dif- 
ferent years  for  which  taxes  are  due,  as  well  as  the  several 
kinds  of  taxes  or  funds  to  which  they  are  due,  with  the  re- 
spective amounts  due  to  each  fund,  all  of  which  shall  be  set 
forth  in  a  tax-bill  of  said  back  taxes,  duly  authenticated  by 
certificate  of  the  tax-collector  and  filed  with  the  petition,  and 
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said  tax-bill  or  bills  so  certified  shall  be  prima  facie  evidence 
that  the  amount  claimed  in  said  suit  is  just  and  correct,  and 
all  notices  and  process  in  suit  under  this  chapter  shall  be  sued 
out  and  served  in  the  same  manner  as  in  civil  actions  in  dis- 
trict courts,  and  in  case  of  suit  against  non-residents,  un- 
known parties,  or  other  owners  on  whom  service  cannot  be 
had  by  ordinary  summons,  the  proceedings  shall  be  the  same 
as  now  provided  by  law  in  civil  actions  affecting  real  or  per- 
sonal property.  In  all  suits  under  this  chapter,  the  general 
laws  of  this  territory  as  to  practice  and  proceedings  in  civil 
cased  shall  apply,  so  far  as  applicable  and  not  contrary  to  this 
chapter.'*  « 

**Sec.  105.  No  irregularity  in  the  assessment-roll,  or  omis- 
sion from  the  same,  or  mere  irregularity  of  any  kind  in  any 
of  the  proceedings,  shall  invalidate  any  such  proceeding,  or 
the  title  conveyed  by  the  tax-deed,  nor  shall  any  failure  of 
any  officer  or  officers  to  perform  the  duties  assigned  him  or 
them  on  the  day  or  within  the  time  specified,  work  any  inval- 
idation of  any  such  proceedings,  or  of  such  deed,  and  no 
overcharge  as  to  a  part  of  the  taxes  or  costs,  and  payment 
of  such  taxes  or  costs,  shall  invalidate  a  sale  for  taxes,  except 
as  to  a  part  of  the  real  estate  sold  to  the  proportion  of  the 
whole  thereof  as  such  part  of  the  taxes  and  costs  is  to  the 
whole  amount  for  which  land  was  sold.  Acts  of  officers  de 
facto  shall  be  valid  as  if  they  were  officers  de  jure,  and  if  a 
deed  would  be  valid,  as  to  the  sale  for  any  one  tax  it  shall 
not  be  impaired  by  any  irregularity,  error  in  the  proceedings 
or  sale  for  any  other  tax  or  taxes." 

This  statute  is  similar  in  its  terms  and  its  purpose  to  acts 
passed  in  many  of  the  states  to  provide  for  a  collection  of 
taxes  levied,  and  to  correct  the  errors  and  omissions  of  assess- 
ors and  other  officials  intrusted  with  the  making  of  the  assess- 
ment and  the  levying  of  the  tax.  The  purpose  of  the  curative 
portion  of  the  act  is  to  prevent  a  person  from  escaping  the 
payment  of  taxes  due  from  him  by  reason  of  acts  or  omissions 
on  the  part  of  the  taxing  officials,  where  such  acts  or  omis- 
sions are  mere  irregularities,  and  are  of  such  a  nature  that 
the  legislature  might  by  prior  statute  have  dispensed  with 
them.  Such  a  law  is  within  the  legislative  discretion,  and  is  a 
valid  exercise  of  its  powers.  Williams  v.  Supervisors,  122  U. 
S.  164,  7  Sup.  Ct.  1244,  30  L.  Ed.  1088 ;  Territory  v.  Delin- 
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gueni  Tax-List  of  the  County  of  Mojave  for  the  Year  1887^ 
3  Ariz.  117,  21  Pac.  768.  In  nearly  all  of  the  states 
where  such  acts  have  beei^  passed,  the  courts  have  held  that 
the  failure  of  the  officer  to  properly  authenticate  the  record 
was  not  necessarily  fatal,  but,  unless  some  one  was  injured 
by  the  default,  neglect,  or  error  on  the  part  of  such  officer, 
such  defect  would  be  treated  as  an  irregularity  merely,  and 
would  not  render  the  levy  void,  and  thus  defeat  the  tax. 
And  even  before  the  passage  of  such  curative  acts,  the  courts 
of  some  of  the  states  have  held  that  an  assessment,  although 
not  made  in  all  respects  as  contemplated  by  law,  if  not  in- 
equitable, will  support  a  levy  otherwise  legal.  So  under  such 
statutes  it  has  been  repeatedly  held  that  the  failure  of  the 
assessor  to  attach  his  oath  or  certificate  and  return  the  same 
with  the  assessment-roll,  or  to  sign  the  assessment-roll,  is  an 
irregularity  merely  which  does  not  affect  the  validity  of  the 
tax.  Stanley  v.  Supervisors,  121  U.  S.  535,  7  Sup.  Ct.  1234, 
30  L.  Ed.  1000;  Twinting  v.  Finlay,  55  Neb.  152,  75  N.  W. 
548 ;  Spiech  v.  Tiemey,  56  Neb.  514,  76  N.  W.  1090 ;  Toumsen 
V.  Wilson,  9  Pa.  270 ;  Eldridge  v.  Kuehl,  27  Iowa,  160.  And 
generally  the  requirements  of  the  statute  as  to  authentica- 
tion are  held  to  be  directory  only,  and  not  mandatory ;  and  a 
non-compliance  with  such  requirements  is  held  not  sufficient 
to  invalidate  the  assessment,  unless  the  taxpayer  is  in  fact 
prejudiced  by  the  omission.  Equalization  Board  v.  Land- 
owners,  31  Ark.  516,  11  S.  W.  822 ;  Duggan  v.  McCuUough, 
27  Colo.  43,  59  Pac.  743;  Shoup  v.  Central  Branch  Union 
Pacific  R.  R.  Co.,  24  Kan.  ^7;  Chesnut  v.  Elliott,  61  Miss. 
569 ;  Carma/n  v.  Harris,  61  Neb.  635,  85  N.  W.  848 ;  State  v. 
Western  Union  Tel.  Co,,  4  Nev.  338 ;  State  v.  Metz,  31  N.  J. 
L.  365;  Warwick  Water  Company  v.  Carr,  24  R.  I.  226,  52 
Atl.  1030.  We  think  that  the  requirement  of  the  statute  that 
the  assessor  should  attach  his  certificate  to  the  assessment-roll 
is  directory,  and  that,  in  the  absence  of  actual  injury  thereby 
to  the  person  taxed,  the  omission  of  the  assessor  to  comply  with 
such  requirement  of  the  law  does  not  invalidate  the  tax,  but 
that  such  omission  is  an  irregularity  merely,  such  as  is  cov- 
ered and  cured  by  the  provisions  of  section  105  of  the  act 
of  1903  (Acts  1903,  p.  158,  No.  92) ;  and  that  irrespective, 
therefore,  of  the  force  and  effect  of  the  tax-bills  under  the 
statute,  the  court  below  was  right  in  receiving  the  assessment- 
rolls  in  evidence,  and  in  finding  for  the  plaintiff. 
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It  is  also  claimed  by  the  appellant  that — 1.  The  assessment- 
rolls  show  that  the  tax-collector  did  not  comply  with  the 
requirements  of  the  law  in  relation  to  certain  entries  upon 
the  duplicate  assessment-rolls,  and  as  to  the  filing  of  the 
statement  required  to  be  filed  in  the  office  of  the  treasurer; 
and  2.  It  is  further  claimed  that  there  is  no  evidence  that 
'the  delinquent  lists  were  properly  returned  and  certified,  or 
that  the  assessment  was  ever  equalized  by  the  board  of  super- 
visors,  or  that  the  law  was  complied  with  in  other  respects. 
As  to  the  first  of  these  objections,  we  have  not  the  assessment- 
rolls  before  us,  and  the  record  as  preserved  does  not  enable 
us  to  determine  whether  the  contention  in  that  respect  is 
well  founded  or  not.  We  cannot  therefore  pass  upon  the 
objection  made  to  them.  As  to  the  second  objection,  in  the 
absence  of  evidence  to  the  contrary,  the  legal  presumption 
attaches  that  the  officers  intrusted  with  those  duties  duly  per- 
formed them. 

The  remaining  question  presented  by  the  appellant  }a  as  to 
the  validity  of  the  act  of  1903.  The  objections  urged  to  this 
aet,  as  set  forth  in  the  brief,  are  that  it  is  void,  in  (a)  that 
the  act  contravenes  section  63  of  the  Oi^anic  Law  of  Arizona 
(Bev.  Stats.  Ariz.  1901,  p.  85),  prohibiting  the  passage  by 
the  legislature  of  any  local  or  special  law  regulating  the 
practice  in  courts  of  justice;  {b)  that  said  law  is  retrospective 
and  deprives  the  defendant  of  its  property  without  due 
process  of  law,  in  violation  of  the  provisions  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States;  and 
(c)  that  said  law  is  void  for  uncertainty. 

(a)  If  we  understand  the  contention  of  the  appellant  under 
this  head,  it  is  that  the  act  does  not  permit  any  redemption 
therefrom,  as  in  sales  upon  execution  issued  on  judgments  in 
other  judicial  p)*oceedings,  and  that  therefore  it  is  in  contra- 
vention of  the  so-called  ** Harrison  Act."  As  we  have  seen, 
the  act  provides  that  the  general  laws  of  the  territory  as  to 
practice  and  procedure  idiall  apply  so  far  as  not  inconsistent. 
The  act  further  provides  that  execution  shall  issue  upon  the 
judgment  against  the  real  estate  named  in  the  judgment,  and 
directing  the  sheriff  to  sell  the  property  to  pay  the  judgment, 
**the  same  as  the  sheriff  might  do  under  ordinary  execution." 
A  sale  under  such  execution  would  be  governed  by  the  gen- 
eral statute,  and  would  follow  the  same.    But  if  the  right  of 
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redemption  were  expressly  withheld  by  the  legislature,  it 
would  not  render  the  law  obnoxious  to  the  provision  of  the 
Harrison  Act  referred  to.  Hughes  v.  Lazard,  5  Ariz.  4,  43 
Pac.  422. 

(6)  Conceding  that  the  act  is  retrospective,  it  does  not  de- 
prive any  person  of  property  without  due  process  of  law. 
It  simply  provides  a  remedy  and  procedure  for  the  collection 
of  a  debt  already  due.  The  power  to  tax  property  lies  solely 
in  the  legislature.  The  legislature  has  full  authority  to  make 
needful  regulations  to  enforce  the  collection  of  the  tax.  If 
the  legislature  has  the  power  and  authority  to  make  certain 
restrictions,  it  has  likewise  the  authority  to  remove  them. 
If  it  has  authority  to  pass  laws,  it  may  repeal  or  modify  them. 
The  legislature  can  burden  oflficers  with  directions  and  r^tric- 
tions  as  to  their  duties.  It  can  remove  those  restrictions  or 
modify  or  change  them.  And  having  this  right  or  authority, 
it  is  well  settled  that  the  power  exists  to  validate  retro- 
spectively any  proceeding  it  might  have  authorized  in  ad- 
vance. Judge  Cooley,  in  his  work  on  Taxation  (3d  ed.,  p. 
517),  uses  this  language:  **The  general  rule  has  often  been 
declared  that  the  legislature  may  validate  retrospectively  the 
proceedings  which  they  might  have  authorized  in  advance. 
Therefore,  if  any  directions  of  the  statute  fail  of  observance 
which  are  not  so  far  of  the  essence  of  the  thing  to  be  done 
that  they  must  be  provided  for  in  any  statute  on  the  subject, 
the  legislature  may  retrospectively  cure  the  defect.'*  The 
fact  that  the  law  may  operate  retrospectively  does  not  neces- 
sarily, nor  in  this  case,  invalidate  it;  but  it  falls  within  the 
general  well-recognized  rules  with  respect  to  such  legislation. 
Ensign  v.  Barse,  107  N.  Y.  329,  14  N.  E.  400,  15  N.  B.  401. 

(c)  To  sustain  the  claim  that  the  act  is  void  for  uncer- 
tainty, counsel  point  out  some  provisions,  which,  if  differently 
stated  in  the  act,  might,  perhaps,  have  rendered  the  same 
clearer;  but  we  find  nothing  in  the  defects  suggested  which 
would  warrant  us  in  holding  the  act  void  for  uncertainty. 

Finding  no  error  in  the  record,  the  judgment  of  the  lower 
court  is  affirmed. 

DOAN,  J.,  and  CAMPBELL,  J.,  concur. 

NAVE,  J.,  not  having  heard  the  argument  took  no  part  in 
the  determination  of  this  case. 
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[Civil  No.  927.    I^ed  January  20,  1906.] 
[84  Pac.  511.] 

In  the  Matter  of  the  Application  of  the  COPPER  QUEEN 
CONSOLIDATED  MINING  COMPANY,  a  Corporation, 
for  a  Writ  of  Certiorari,  Petitioner,  v.  THE  TERRI- 
TORIAL BOARD  OF  EQUALIZATION  OF  THE 
TERRITORY  OF  ARIZONA,  Composed  of  Wesley  A. 
Hill  et  al..  Respondent. 

1.  Statutes — Adopted  from  Another  State — Previous  Judicial  Con- 

struction..— Where  a  legislature  adopts  a  statute  from  another 
state,  it  will  be  presumed  to  have  adopted  with  it  the  judicial  con- 
fltruction  given  it  by  the  court  of  last  resort  of  that  state  prior 
to  the  adoption,  except  where  it  makes  such  changes  of  phraseology 
as  necessitate  a  change  of  construction. 

2.  Taxes  and  Taxation — Territorial  Board  of  Equalization — Juris- 

diction— ^Increase  of  Aggregate  Valuation — ^Rev.  Stats.  Ariz. 
1901,  PARS.  973  (SUED.  14),  3836,  3847,  3861,  3868,  3877,  3879, 
3880,  Construed. — Paragraphs  3836,  3847,  and  3861,  supra,  pro- 
vide that  the  various  county  assessors  must,  in  the  first  instance, 
assess  the  property  in  the  various  counties  to  its  individual  owners 
at  its  cash  value,  and  place  these  assessments  upon  the  assessment- 
roll.  Subdivision  14  of  paragraph  973,  supra,  authorizes  the  county 
board  of  supervisors  (as  county  boards  of  equalization)  to  equalize 
assessments.  Paragraph  3868,  supra,  empowers  the  county  board  of 
equalization  to  add  to  or  deduct  from  any  valuation,  whether  fixed 
by  the  owner  or  the  assessor.  Paragraph  3877,  supra,  requires  the 
clerks  of  the  boards  of  supervisors  to  make  abstracts  of  the  assess- 
ment-rolls, showing  the  quantity  of  the  various  kinds  of  property 
by  classes,  and  the  total  assessed  valuation  of  each  class,  in  their 
respective  counties,  and  transmit  the  same  to  the  territorial  board 
of  equalization,  and  further  authorizes  the  territorial  board  of 
equalization  to  diminish  or  add  to  the  list  of  classes  of  property 
therein  provided,  and  to  require  such  different  or  further  matters 
to  be  returned  as  it  may  deem  advisable.  By  paragraph  3879,  supra, 
the  territorial  board  of  equalization  is  required  ''to  examine  the 
various  assessments  so  far  as  regards  the  territorial  tax,  and  equal- 
ize the  rate  of  assessment  in  the  various  counties."  Paragraph 
8880,  supra,  provides:  ''The  said  board  shall  ascertain  whether  the 
valuation  of  property  in  each  county  bears  a  fair  relation  or  pro- 
portion to  the  valuation  in  all  the  counties  of  the  territory,  and 
on  such  examination  they  may  increase  or  diminish  the  valuation 
of  property  in  any  of  the  counties  as  much  as  in  their  judgment 
may  be  necessary  to  produce  a  just  relation  between  all  the  valua- 
tions of  property  in  the  territory.     But  in  no  instance  shall  they 
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reduce  the  aggregate  valuation  of  all  the  eonnties  below  the  aggre- 
gate valuation  as  determined  hj  the  boards  of  sapervisors  of  the 
several  counties. '^  Under  these  provisions  the  territorial  board  of 
equalization  has  the  power  to  raise  the  valuation  of  propertj  in 
any  county  so  as  to  produce  a  just  relation  between  the  valuation  of 
propertj  in  the  territory,  notwithstanding  tha^  bj  so  doing  it  may 
increase  the  aggregate  valuation  of  all  property  in  the  ierritoiy. 

3.  Sams — Sams — Sams — Inorkasb  ov  Valuation   bt   Glasses.  —  The 

territorial  board  of  equalization,  for  the  purpose  of  producing  a 
just  relation  among  all  the  valuations  of  property  in  the  territory, 
so  far  as  regards  the  territorial  tax,  has  the  power  to  increase  or 
diminish  the  valuation  of  property  in  any  county  by  ^h^fmm, 

4.  Statutks — ^Pbactigal   CoNsmnonoK — ^EvmsNCiH-jruDiciAL   Nottgbl 

— ^The  court  will  take  judicial  notice  of  the  long-continued  inter- 
pretation amounting  to  a  practical  construction  given  by  a  terri- 
torial board  of  equalization  to  statutes  controlling  its  action. 

5.  Statutes— GoNSTBUCTiON — ^PBAGncAL.--Wbere   the   meaning   •f   a 

statute  is  in  doubt,  such  doubt  will  be  resolved  in  favor  of  a  long- 
continued  practical  construction  by  the  board  executing  it. 

6.  Taxes  and  Taxation — ^Assessment — ^Tebsitqbial  Boabd  <mp  E<)nAL- 

iZATiON — Powers — ^Bev.  Stats.  Abiz.  1901,  pabs.  973,  3835,  3849, 
3861,  3877,  Gonstbued. — ^Under  paragraph  973,  tupra,  conferring 
upon  the  board  of  supervisors  supervisory  eontrol  over  sssgnning 
officers,  and  general  legislative  authority  as  to  matters  within  their 
jurisdiction;  paragraph  3835,  ntpra,  defining  land,  and  ezpvessly 
excluding  unpatented  mines;  paragraph  3849,  supra,  requiring  the 
owner  of  land,  except  town  or  city  lots,  in  returning  his  property, 
to  describe  it  by  section  or  part  of ,  section,  township,  and  range, 
and  where  such  part  of  section  is  not  a  legal  subdivision,  or  is  un- 
surveyed,  by  some  other  description  sufficient  to  identify  it;  para- 
graph 3861,  supra,  requiring  the  assessor  in  preparing  the  tax-list 
to  put  down  therein  all  real  estate,  described  by  metes  and  bounds 
or  by  common  designation  or  name;  and  paragraph  3877,  supra, 
requiring  the  county  board  of  supervisors  to  make  abstracts  of  the 
assessment-rolls  showing  the  various  kinds  of  property  by  classes, 
and  to  transmit  the  same  to  the  territorial  board  of  equalization, 
which  may  diminish  or  add  to  the  list  classes  of  property  therein 
provided,  and  require  such  different  or  further  matters  to  be  re- 
turned as  it  may  deem  advisable, — ^the  territorial  board  of  equaliza- 
tion is  authorized  to  require  the  county  boards  of  equalization  to 
make  return,  as  a  distinct  class,  of  patented  mines,  or  of  any  other 
■nbclassification  of  real  estate  appearing  upon  the  assessment-rolls. 

7.  Same — Same-^ame  —  Bevibw  —  Pbesumptions.  —  The  petition  for 

writ  of  certiorari  to  review  proceedings  of  territorial  board  of 
equalization  disclosing  that  the  territorial  board  of  equalization 
treated  patented  mines  as  a  distinct  class  of  landi^  it  must  be 
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assamed,  in  the  absence  of  a  coatraiy  ayerment,  that  the  assess- 
ment-rolls  of  the  yarious  eounties  furnished  the  necessarf  informa- 
tion, in  the  first  instance,  and  that  the  boards  of  superrisors,  from 
the  information  thus  afforded,  returned  to  the  territorial  board 
patented  mines  as  a  distinct  class  of  real  estate. 

Qaufvku^  J.,  and  Doan,  J., 


Original  Petition  for  Writ  of  Certiorari.  Demurrer  to  the 
amended  application  for  the  writy  sustained* 

Affirmed.    Opinion,  206  U.  S.  474,  51  L.  Ed.  1143. 

The  facts  are  stated  in  the  opinion. 

Herring  and  Sorin,  for  Petitioner. 

The  territorial  board  of  equalization  in  performing  the  acts 
alleged  and  complained  of  in  the  application  exceeded  its 
jurisdiction. 

1.  The  territorial  board  of  equalization  is  wholly  the  creat- 
ure of  the  statute,  and  has  no  power  or  authority  except  that 
which  is  expressly  conferred  by  statute.  The  statute  having 
specified  what  they  may  do,  necessarily  excludes  every  other 
power.  It  is  essential  to  the  validity  of  its  acts  that  they 
should  be  authorized  by  some  express  provision  of  the  statute. 
Orr  V.  State  Board  of  Equalization,  3  Idaho,  190,  28  Pac 
416 ;  Cmtral  Pacific  By,  Co.  v.  Evans,  111  Fed.  79 ;  State  v. 
Central  Pacific  By.  Co.,  21  Nev.  172,  26  Pac.  225,  1109 ;  City 
of  Lowell  V.  Commissioners  of  Middlesex,  3  Allen,  550 ;  State 
V.  Central  Pacific  By.  Co.,  9  Nev.  79;  Lewis's  Sutherland  on 
Statutory  Construction,  536,  537. 

In  the  case  of  City  of  Lowell  v.  Commissioners  of  Middle- 
sex, 3  Allen,  530,  the  supreme  court  of  Massachusetts  held 
that  the  county  commissioners  are  not  constituted. a  tribunal 
with  authority  to  adjust  equities  between  parties  arising  out 
of  the  abatement  of  taxes,  and  that  inasmuch  as  no  provision 
of  law  gave  to  the  party  whose  tax  was  abated  the  right  to 
recover  interest  on  the  sum  which  he  receives  back  in  conse- 
quence of  such  abatement,  the  county  commissioners  had  no 
authority  to  allow  such  interest,  and  certiorari  would  lie  to 
quash  the  proceeding. 

2.  The  only  powers  in  relation  to  the  equalization  of  prop- 

DC  Ariz.— 26 


386        Copper  Queen  etc.  Min.  Co.  v.  Tberitoby.      [9  Ariz. 

erty  which  are  conferred  by  our  statute  upon  the  territorial 
board  of  equalization  are  those  expressly  conferred  by  para- 
graphs 3879  and  3880  of  Revised  Statutes  of  Arizona  of  1901. 

These  provisions  were  enacted  and  adopted  from  the  Colo- 
rado statute  after  an  interpretation  thereof  by  the  court  of 
last  resort  in  that  state.  The  presumption  is  therefore  that 
our  legislature  designed  to  adopt  the  interpretations  pre- 
viously given  to  the  law  in  Colorado.  Ooldman  v.  Sotelo,  7 
Ariz.  23,  60  Pac.  696,  8  Ariz.  85,  68  Pac.  558 ;  Henrietta  Mfg, 
Co.  V.  Gardner,  173  U.  S.  123,  19  Sup.  Ct.  327,  43  L.  Ed.  637 ; 
Richmond  etc.  B.  B.  Co.  v.  Tobacco  Co.,  169  U.  S.  311,  18 
Sup.  Ct.  335,  42  L.  Ed.  759 ;  Metropolitan  R.  B.  Co.  v.  Moore, 
121  U.  S.  558,  7  Sup.  Ct.  1334,  30  L.  Ed.  1022. 

The  supreme  court  of  Colorado  decided  the  case  of  People 
V.  Lothrop,  3  Colo.  428,  in  1877.  In  that  case  the  court,  in 
construing  a  statute  almost  identical  with  our  own,  held  that 
the  state  board  of  equalization  has  no  power  to  increase  the 
sum  of  all  the  valuations  of  the  several  counties  of  the  state 
as  fixed  and  determined  by  the  assessor  and  boards  of  the 
several  counties,  and  that  mandamiis  would  not  lie  to  compel 
the  clerk  of  the  county  to  place  upon  the  assessment-roll  of 
the  county  the  changes  made  by  the  state  board,  where  the 
latter,  in  making  such  changes,  had  increased  the  sum  of  the 
aggregate  valuations  of  the  several  counties  of  the  state.  Peo- 
ple V.  Lothrop,  3  Colo.  428.  The  supreme  court  of  Colorado 
has  affirmed  this  decision  in  a  recent  case.  People  v.  Ames,  27 
Colo.  126,  60  Pac.  346.  See,  also.  State  v.  Fortune,  24  Mont. 
154,  60  Pac.  1086 ;  State  v.  Equalization  Board,  18  Mont.  473, 
46  Pac.  266. 

In  Poe  V.  Howell,  (N.  Mex.)  67  Pac.  62,  a  similar  construc- 
tion was  given  to  the  statute  of  New  Mexico,  and  the  authori- 
ties last  above  cited  approved. 

The  sum  of  all  the  valuations  of  the  several  counties  as  fixed 
and  determined  by  the  assessor  and  the  board  of  equalization 
of  the  several  counties  of  the  territory  must  be  taken  as  the 
aggregate  valuation  of  all  the  property  in  the  territory,  and 
it  is  conclusive  and  final  as  against  the  territorial  board  of 
equalization.  The  power  of  the  latter  board  is  limited  to 
adjusting  and  equalizing.  To  this  end  it  may  increase  the 
aggregate  valuation  of  one  county  and  decrease  the  aggre- 
gate valuation  of  another,  but  in  so  doing  it  has  no  power 
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to  increase  the  sum  of  all  the  valuations  of  the  several  coun- 
ties of  the  territory.    Cases  cited,  supra. 

Our  statute  gives  the  territorial  board  of  equalization  the 
power  to  equalize,  but  not  to  reassess.  To  the  point  that  the 
former  does  not  include  the  latter,  we  cite  the  case  of  Hacker 
V.  Howe,  (Neb.)  101  N.  W.  255,  decided  November,  1904,  in 
which  the  court  says:  ** Concerning  the  contention  that  the 
state  board  in  respect  to  the  action  taken  did  not  equalize  but 
reassessed  the  property  of  the  several  counties,  raising  the 
aggregate  valuation  thereof  according  to  the  percentage  ap- 
plied to  each  county,  it  may  be  said  that  manifestly  the  board 
has  no  power  to  increase  valuations  merely  for  the  purpose  of 
making  such  increase.  The  limitations  of  law  relative  to 
tax-levies,  the  fixing  of  valuations,  and  the  equalization 
thereof  cannot  be  nullified  and  rendered  impotent  by  an 
attempt  to  increase  the  aggregate  of  the  grand  assessment- 
rolls  under  the  guise  of  equalization.  .  *  .  The  state  board 
does  not  deal  with  individual  assessments,  but  with  the  prop- 
erty of  the  county  as  a  whole,  and  if  it  appears  to  them  to  be 
assessed  at  a  valuation  relatively  lower  or  higher  than  the 
property  in  all  other  counties,  the  whole  is  eflfected  by  the 
order  of  equalization  and  not  the  different  items  or  classes. 
Individual  discrepancies  and  inequalities  the  law  contem- 
plates shall  be  corrected  and  equalized  by  the  county  authori- 
ties."   Hacker  v.  Howe,  (Neb.)  101  N.  W.  255,  260,  261. 

B.  S.  Clark,  Attorney-General,  for  Respondent. 

NAVE,  J. — The  Copper  Queen  Consolidated  Mining  Com- 
pany made  application  that  a  writ  of  certiorari  should  be 
issued  out  of  this  court  by  an  associate  justice  thereof,  di- 
rected to  the  territorial  board  of  equalization,  requiring  that 
board  to  certify  certain  records  to  this  court,  and  to  show 
cause  why  certain  acts  and  proceedings  complained  of  in 
said  application  should  not  be  declared  void  and  vacated. 
Upon  the  application,  on  September  22,  1905,  a  writ  was 
issued  by  one  of  the  associate  justices,  returnable  before  the 
full  bench  of  this  court  on  the  seventeenth  day  of  November, 
1905.  On  November  16,  1905,  petitioner  filed  in  this  court 
its  amended  application  for  a  writ  of  certiorari.  The  board 
of  equalization  made  return  in  compliance  with  the  writ,  but 
interposed  a  demurrer  to  the  amended  application.    By  con- 
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sent  of  the  parties,  expreEsed  in  open  court,  the  Tight  of  the 
petitioner  to  the  writ  was  argued  before  the  full  bench  upon 
this  demurrer.  Therefore,  we  may  with  propriety  consider 
the  questions  raised  by  demurrer  as  if  no  writ  had  been  issaed, 
and  determine  whether  upon  the  facts  set  forth  in  the  amended 
application,  thus  conceded  to  be  true,  the  petitioner  is  entitled 
to  relief. 

The  salient  facts  alleged  in  the  application  are  that  the 
petitioner  is  the  owner  of  real  and  personal  property  situated 
in  Cochise  County ;  that  at  a  session  of  the  territorial  board  of 
equalization  on  the  seventeenth  day  of  August,  1905,  that 
board,  while  having  under  examination  the  various  assess- 
ments and  abstracts  of  assessment-rolls  returned  to  it  from 
the  various  counties  of  the  territory,  and  under  consideration 
the  question  whether  the  valuation  of  property  in  each  county 
bears  a  fair  relation  or  proportion  to  the  valuation  in  all  other 
counties  of  the  territory,  did,  for  the  alleged  purpose  of  equal- 
izing the  rate  of  assessment  in  the  various  counties,  add  to  the 
assessed  valuation  of  patented  mines  in  said  county  of  Cochise 
for  the  year  1905,  fifteen  hundred  per  cent  thereof,  which 
was  an  increase  of  $3,345,277.05;  similarly,  did  add  to  the 
valuation  of  work-horses  in  said  county  niaeteen  per  cent 
thereof,  to  the  valuation  of  saddle-horses  thirty-one  per  cent 
thereof,  to  the  valuation  of  improvements  on  unpatented  mines 
one  thousand  per  cent ;  that  the  said  board  similarly  increased 
the  assessed  valuation  of  some  special  class  or  classes  of  prop- 
erty in  each  and  every  county  of  the  territory;  that  thereby 
the  aggregate  valuation  of  property  in  each  and  every  county 
of  the  territory  was  increased  over  and  above  the  aggregate 
valuations  of  property  therein,  as  fixed  by  the  respective  as- 
sessors and  boards  of  equalization  of  the  said  counties  for  the 
year  1905.  These  increases  in  aggregate  valuations  are  set 
forth  in  the  petition  in  a  table  showing  increases  ranging 
from  $81.87  in  Coconino  County,  to  $3,370,216.60  in  Cochise 
County,  and  showing  that  the  aggregate  increased  valuation 
of  property  in  the  territory  for  purposes  of  taxation  of  the 
same,  was  $9,554,060.29  over  and  above  the  sums  of  the  aggre- 
gate valuations  of  the  several  counties  therein,  as  fixed  for  the 
year  1905  by  the  assessors  and  boards  of  equalization  of  the 
respective  counties  and  returned  to  the  territorial  auditor  in 
the  abstracts  of  assessment-rolls  of  said  counties.    Petitions 
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further  shows,  that  the  increased  valuation  of  petitioner's 
property  resulting  from  the  act  of  the  territorial  board  of 
equalization  is  $847,951. 

It  is  contended  by  the  petitioner  that  the  territorial  board 
of  equalization,  in  performing  the  acts  alleged,  exceeded  its 
jurisdiction  for  two  reasons:  1.  The  board  of  equalization 
has  no  power  to  increase  the  sum  of  all  the  valuations  of  the 
several  counties  of  the  territoiy,  as  fixed  and  determined  by 
the  assessors  and  boards  of  the  several  counties;  and  2.  The 
board  has  no  authority  to  raise  or  diminish  the  valuations 
placed  upon  different  classes  of  property  in  any  county.  At 
the  threshold  of  the  consideration  of  this  case,  we  meet  the 
contention  on  the  part  of  the  petitioner  that  the  statutes  con- 
ferring the  authority  upon  the  territorial  board  of  equaliza- 
tion, under  which  it  assumed  to  act,  were  adopted  from  the 
statutes  of  Colorado ;  that,  in  the  case  of  People  v.  Lothrop, 
3  Colo.  428,  these  statutes  had  received  an  interpretation  from 
the  court  of  last  resort  of  that  state,  prior  to  their  adoption 
by  the  legislature  of  the  territory  of  Arizona,  and  that  this 
interpretation  was  to  the  effect  that  under  these  statutes  the 
state  board  of  equalization  of  Colorado  had  no  power  to  in- 
crease the  sum  of  all  the  valuations  of  the  several  counties, 
as  fixed  by  the  assessors  and  boards  of  equalization  of  the 
several  counties;  but  that  this  sum  must  be  taken  as  the  aggre- 
gate valuation  of  aU  the  property  in  the  state,  and  is  con- 
clusive and  final  as  against  the  said  board  of  equalization.  If 
this  contention  is  well  founded,  this  demurrer  must  be  over- 
ruled ;  for  under  such  circumstances  it  will  be  presumed  that 
the  legislature  of  Arizona  adopted  the  statute  of  Colorado 
with  the  interpretation  given  to  it  in  that  state.  Henrietta 
Mining  Co.  v.  Gardner,  173  U.  S.  123,  19  Sup.  Ct.  327, 
43  L.  Ed.  637 ;  Ooldman  v.  Sotelo,  8  Ariz.  85,  68  Pac.  558. 

It  appears  that  paragraphs  3877  and  3879  of  the  Revised 
Statutes  of  1901  (which  are  a  re-enactment  of  paragraphs 
2655  and  2657  of  the  Revised  Statutes  of  1887)  are  in  large 
I)ortion,  if  not  in  all  material  points,  identical  respectively 
with  paragraphs  2279  and  2281  of  the  General  Laws  of  Colo- 
rado of  1877.  Paragraph  3880  of  the  Revised  Statutes  of 
1901  (a  re-enactment  of  paragraph  2658  of  the  Revised  Stat- 
utes of  1887)  is  the  particular  paragraph  which  we  must  inter- 
pret, and  is  as  follows: — 
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^'3880  (Sec.  50).  The  said  board  shall  ascertain  whether 
the  valuation  of  property  in  each  county  bears  a  fair  rela- 
tion or  proportion  to  the  valuation  in  all  other  counties  in 
the  territory,  and  on  such  examination  they  may  increase  or 
diminish  the  valuation  of  property  in  any  county,  as  much  as 
in  their  judgment  may  be  necessary  to  produce  a  just  rela- 
tion between  all  the  valuations  of  property  in  the  territory; 
but  in  no  instance  shall  they  reduce  the  aggregate  valuation 
as  returned  by  the  boards  of  supervisors  of  the  several  coun- 
ties. And  said  board  shall  at  the  same  time  fix  the  rate  of 
taxes  for  territorial  purposes  which  is  to  be  levied  and  col- 
lected in  each  county.'* 

Paragraph  2282  of  the  General  Laws  of  Colorado  of  1877, 
from  which  it  is  contended  that  we  adopted  the  paragraph 
just  set  out,  is  as  follows : — 

''2282  (Sec.  43).  Said  board  shall  ascertain  whether  the 
valuation  of  real  estate  in  each  county  bears  a  fair  relation 
or  proportion  to  the  valuation  in  all  other  counties  of  the  state, 
and  on  such  examination  they  may  increase  or  diminish  the 
aggregate  valuation  of  real  estate  in  any  county,  as  much  as 
in  their  judgment  may  be  necessary  to  produce  a  just  relation 
between  all  the  valuations  of  real  estate  in  the  state;  but  in 
no  instance  shall  they  reduce  the  aggregate  valuation  of  all  the 
counties  below  the  aggregate  valuation  as  returned  by  the 
clerks  of  the  several  counties!" 

The  material  differences  in  phraseology  of  the  two  para- 
graphs we  have  indicated  by  italics. 

While  the  rule  as  to  the  adoption  with  an  adopted  statute 
of  a  prior  interpretation  is  as  set  forth  above,  **of  course  a 
change  of  phraseology  which  necessitates  a  change  of  con- 
struction will  be  deemed  as  intended  to  make  a  change  in  the 
law."  McDonald  v.  Hovey,  110  U.  S.  619,  4  Sup.  Ct.  142, 
28  L.  Ed.  269.  This  latter  doctrine  is  pertinently  applied  in 
the  cases  of  Stutsman  County  v.  Wallace,  142  U.  S.  293,  12 
Sup.  Ct.  227,  35  L.  Ed.  1018;  Swofford  etc.  Co.  v.  Mills,  (C. 
C.)  86  Fed.  556;  Kirman  v.  Powning,  25  Nev.  378,  61  Pac. 
1090.  It  is  to  be  noted  that  the  Colorado  statute  provides: 
'*Said  board  shall  ascertain  whether  the  valuation  of  real 
estate  in  each  county  bears  a  fair  relation,"  etc.,  and  that 
''they  may  increase  or  diminish  the  aggregate  valuation  of 
real  estate  in  any  county";  while  the  Arizona  statute  pro- 


Jan.  1906.]    Copper  Queen  etc.  Mm.  Co.  v,  Terwtoby.    391 

vides:  **Said  board  shall  ascertain  whether  the  valuation 
of  property  in  each  county  bears  a  fair  relation,"  etc.,  and 
that  ''they  may  increase  or  diminish  the  valuation  of  prop- 
erty in  any  county."  In  the  Arizona  statute  the  word  ** prop- 
erty" appears  where  the  words  ''real  estate"  appear  in  the 
Colorado  statute;  and  the  word  ''aggregate,"  which  appears 
in  the  Colorado  statute,  does  not  appear  in  the  Arizona  stat- 
ute. While,  by  reason  of  this  difference,  the  meaning  of  the 
Arizona  statute  does  not  necessarily  differ  from  that  of  the 
Colorado  statute  with  reference  to  the  power  of  the  territorial 
board  of  equalization  to  increase  the  sum  of  the  valuations 
of  the  several  counties  as  fixed  by  the  county  officers,  there  is 
nevertheless  a  very  material  difference  in  the  meaning  of  these 
statutes  in  other  respects.  In  view  of  this  difference,  we  do 
not  feel  constrained  to  follow  the  interpretation  given  to  the 
Colorado  statute,  even  conceding,  by  force  of  the  identity  of 
large  portions  of  the  other  Arizona  and  Colorado  statutes  to 
which  reference  is  made,  and  by  reason  of  the  general  simi- 
larity of  phraseology  of  the  two  paragraphs  set  forth  above, 
that  the  laws  of  Colorado  were  before  the  legislature  of  Ari- 
zona when  the  Arizona  statutes  in  question  were  enacted, 
and  supplied  a  considerable  portion  thereof.  Furthermore,  a 
careful  examination  of  the  case  of  Bell  v.  Lothrop,  supra, 
discloses  that  the  language  of  the  statute  in  question  was  not 
construed.  The  controlling  factor  in  the  conclusion  reached 
in  that  case  was  a  provision  of  the  constitution  of  Colorado. 
While  a  board  of  equalization  is  limited  to  the  exercise  of 
those  powers  only  which  are  clearly  conferred  upon  it  by  law, 
and  while  it  would  make  no  difference  in  the  determination  of 
the  extent  of  such  powers  whether  they  are  conferred  by 
statute  or  by  constitution;  yet,  on  the  other  hand,  statutes 
cannot  confer  power  upon  public  officers  if  that  power  is 
restricted  by  constitutional  provision.  Therefore,  the  statutes 
of  Colorado  could  not  confer  powers  upon  the  state  board  of 
equalization  which  by  a  reasonable  construction  and  applica- 
tion of  the  constitution  of  Colorado  that  board  could  not 
exercise.  The  supreme  court  of  Colorado  could  not  construe 
the  constitution  and  statutes  together,  so  as  to  arrive  at  a  rea- 
sonable construction  of  the  law,  but  were  under  necessity, 
first,  to  interpret  the  constitution;  and  then  to  hold  the  stat- 
utes to  be  limited  by  the  constitution,  no  matter  how  much 
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broader  in  their  scope  the  statutes  would  be,  if  not  so  limited. 
In  the  interpretation  of  the  Arizona  statutes,  there  are  no 
constitutional  limitations  to  be  taken  into  consideration.    We 
are  not  only  at  liberty  to,  but  must,  interpret  all  of  the  Ari- 
zona statutes  bearing  upon  the  power  of  the  board  of  equaliza- 
tion in  such  wise  as  to  give  effect  to  the  evident  intention  of 
the  legislative  power.    The  supreme  court  of  Colorado  could 
not  give  effect  to  the  evident  meaniug  of  the  legislature,  if  the 
legislature  meant  to  confer  more  power  upon  the  state  boarvl 
of  equalization  than  was  authorized  by  the  state  constitution. 
The  Colorado  constitution  provided:    "The  duty  of  the 
state  board  of  equalization  shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  among  the  several 
counties  of  the  state.    The  duty  of  the  county  board  of  equal- 
ization  shall  be  to  adjust  and  equalize  the  valuation  of  real 
and  personal  property  within  the  respective  counties."    These 
provisions  of  the  Colorado  constitution  have  not  been  adopted 
into  the  statutes  of  Arizona,  and,  moreover,  if  so  adopted, 
would  not  control  or  limit  the  interpretation  of  other  statutes 
of  Arizona;  but  all  the  statutes  would  be  interpreted  in  such 
wise  as  to  give  eff^t  to  the  intention,  of  the  legislature,  if  that 
could  be  determined.     That  the  supreme  court  of  Colorado 
interpreted  constitutional  provisions,  and  that  the  statutes 
were  limited  by  this  interpretation,  is  manifest  from   the 
opinion  of  that  court.     The  court  say:    "Section  38  (Gen. 
Laws  1877,  p.  754)  provides  that  the  county  conunissioners 
of  each  county  shall  constitute  a  board  of  equalization  for 
the  correction  and  completion  of  the  assessment-rolls,  with 
power  .  .  .  for  the  purpose  of  equalizing  the  same,  to  in- 
crease, diminish,  or  otherwise  to  alter  and  correct  any  assess- 
ment or  valuation.  ...  It  constitutes  them  a  qtLosi  court  to 
hear   any  .  .  .  complaints    of   the    taxpayer  .  .  .  with    full 
power  to  adjust  and  correct  the  assessment-roll;  .  .  .  thus 
adding  statutory  duties  to  their  constitutional  duties  to  ad- 
just and  equalize.  .  .  .  The  assessor  is  .  .  .  made  an  integral 
part  of  the  revenue  system,  which  not  only  .  .  .  specifies  and 
defines  his  duties,  but  assigns  to  other  officers  a  number  of 
equally  well-defined  and  separate  duties.     The  assessor  shall 
list  and  value;  the  board  of  commissioners  shall  equalize,  ad- 
just, .  .  .  and    hear    complaints;  .  .  .  the    state    board    of 
equalization  shall  adjust  and  equalize  valuations.  .  .  .  Look- 
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ing,  then,  to  the  provisions  of  the  constitution  and  the  statute, 
we  are  clearly  of  the  opinion  that  the  power  to  fix  and  deter- 
mine the  valuation  of  taxable  property  is  lodged  by  them  in 
the  assessors  and  boards  of  the  county  commissioners  of  the 
several  counties  in  the  state;  and  when  they  have  performed 
this  duty,  the  sum  of  the  valuations  of  the  several  counties  so 
by  them  found,  must  be  taken  as  the  aggregate  valuation  of 
all  the  properly  in  the  state,  and  is  conclusive  and  final  as 
against  the  state  board  of  equalization.  The  state  board  may 
for  the  purpose  of  equalizing  or  adjusting,  increase  the  aggre- 
gate valuation  of  the  county  and  decrease  the  aggregate  val- 
uation of  another,  but  they  have  no  power  to  increase  the  sum 
of  all  the  valuations  of  the  several  counties  of  the  state.'' 
People  V.  Lothrop,  3  Colo.  428. 

These  provisions  of  the  constitution  of  Colorado  were 
adopted  into  the  constitution  of  Montana.  In  interpreting 
them,  the  supreme  court  of  Montana,  in  State  y.  State  Board, 
18  Mont.  473,  46  Pac.  266,  after  quoting  from  the  decision 
of  the  supreme  court  of  Colorado  above  cited,  say:  ''These 
comments  by  the  Colorado  court  upon,  the  constitutional  re- 
strictions placed  upon  tha  powers  of  the  state  board  of  equal- 
ization of  that  state,  apply  to  the  enactments  to-day  in  force, 
of  our  constitution."  The  same  court  {State  v.  Fortune,  24 
Mont.  154,  60  Pac.  1087)  say:  **The  learned  attorney-general 
cites  sections  3690,  3800-3802,  of  the  Political  Code,  as  con- 
ferring upon  the  state  board  of  equalization  authority  to  do 
that  which  it  attempted  to  accomplish;  but  statutes  cannot 
clothe  the  state  board  with  powed  denied  to  it  by  the  fxmda- 
mental  law."  Brantly,  C.  J.,  concurring  specially,  said:  *'I 
concur  solely  on  the  ground  of  stare  decisis.  If  the  ques- 
tion involved  were  a  new  one  in  this  state,  I  should  be  in 
favor  of  disregarding  the  construction  given  to  the  section  of 
the  constitution  by  the  supreme  court  of  Colorado  in  People 
V.  Lothrop,  3  Colo.  428,  and  followed  by  this  court  in  State 
V.  State  Board,  supra,  as  demonstrably  wrong."  Our  legis- 
lature is  not  limited  by  constitutional  restrictions  upon  the 
power  which  it  may  give  to  the  territorial  board  of  equaliza- 
tion. Furthermore,  we  have  not  adopted  as  a  statute  the 
provision  of  the  constitution'  of  Colorado,  making  it  the  duty 
of  the  county  board  of  equalization  **to  adjust  and  equalize 
the  valuation  of  real  and  personal  property  within  the  re- 


394        COPPEB  Queen  etc.  Mm.  Co.  v.  Terbitoby.      [9  Ariz. 

spective  counties."  The  supreme  court  of  Colorado  seem  to 
have  interpreted  that  language  as  limiting  the  power  which 
may  be  conferred  upon  the  state  board.  Whether  the  inter- 
pretation is  correct  or  incorrect,  it  is  an  interpretation  of  lan- 
guage not  in  our  statutes.  Therefore,  in  no  aspect  of  that  case, 
are  we  concluded  by  the  decision  there  reached. 

With  respect  to  the  particular  point  now  under  considera- 
tion, our  statutes  do  not  seem  difficult  of  interpretation.  The 
various  county  assessors  must,  in  the  first  instance,  assess  the 
property  in  the  various  counties  to  its  individual  owners,  at 
its  cash  value,  and  place  these  assessments  upon  the  assess- 
ment-roll. Rev.  Stats.  1901,  pars.  3836,  3847,  3861.  The 
duties  of  the  boards  of  supervisors  (as  county  boards  of 
equalization)  are  described  as  follows:  ''To  equalize  assess- 
ments." Rev.  Stats.  1901,  par.  973,  subd.  14.  **Said  board 
shall  have  power  to  determine  whether  the  assessed  value  of 
any  property  is  too  small  or  too  large,  and  it  may  change  and 
correct  any  valuation,  either  by  adding  thereto  or  by  deduct- 
ing therefrom,  if,  in  its  judgment  from  the  information  then 
possessed  by  it,  the  value  fixed  in  the  assessment-roll  is  too 
small  or  too  large,  whether  such  value  was  fixed  by  the  owner 
or  by  the  assessor;  and  if  the  board  shall  believe  it  to  be  right 
to  add  to  the  assessed  value  of  any  property,  it  shall  cause 
this  fact  to  be  inserted  in  the  advertised  notice  hereinafter 
provided  to  be  given ;  but  no  assessment  can  be  raised  by  the 
board  unless  it  is  included  in  such  advertised  notice."  Rev. 
Stats.  1901,  par.  3868.  Thus  it  is  perceived  that  the  county 
assessors  and  the  boards  of  supervisors  concern  themselves 
with  the  assessments  to  individual  taxpayers.  When  the  as- 
sessors and  supervisors  have  performed  their  duties,  the  clerks 
of  the  boards  of  supervisors  must  make  abstracts  of  the  assess- 
ment-rolls, showing  the  quantity  of  the  various  kinds  of 
property  by  classes,  and  the  total  assessed  valuation  of  each 
class,  in  their  respective  counties,  and  transmit  the  same  to 
the  territorial  board  of  equalization.  Rev.  Stats.  1901,  par. 
3877.  By  this  paragraph,  the  territorial  board  of  equalization 
is  authorized  to  diminish  or  add  to  the  list  of  classes  of  prop- 
erty therein  provided,  and  to  require  such  different  or  further 
matters  to  be  returned  as  it  may  deem  advisable.  By  para- 
graph 3879,  this  board  is  required  to  ''examine  the  various 
assessments,  so  far  as  regards  the  territorial  tax,  and  equalize 
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the  rate  of  assessment  in  the  various  counties  whenever  they 
are  satisfied  that  the  scale  of  valuation  has  not  been  adjusted 
with  reasonable  uniformity  by  the  different  assessors  and 
[county]  boards  of  equalization."  Paragraph  3880  provides: 
''The  said  boards  shall  ascertain  whether  the  valuation  of 
property  in  each  county  bears  a  fair  relation  or  proportion  to 
the  valuation  in  all  the  counties  of  the  territory,  and  on  such 
examination,  they  may  increase. or  diminish  the  valuation  of 
property  in  any  of  the  counties,  as  much  as  in  their  judgment 
may  be  necessary  to  produce  a  just  relation  between  all  the 
valuations  of  property  in  the  territory."  The  extent  of  this 
power  seems  to  us  so  clear  and  unequivocal  as  to  require  but 
little  interpretation.  Arizona  has  thirteen  counties.  If,  in 
the  judgment  of  the  board  of  equalization,  the  assessed  valua- 
tion of  property  in  one  of  these  thirteen  counties  does  not 
bear  a  fair  relation  of  proportion  to  the  valuation  in  the  other 
twelve  counties,  if  the  valuation  in  the  twelve  counties  is  a 
correct  one,  and  if  the  valuation  in  the  one  county  is  in  unfair 
relation  or  proportion,  by  reason  of  its  being  too  low,  is  it 
inferable,  or  even  reasonably  arguable,  from  the  provisions 
of  these  statutes,  that  the  board  cannot  raise  the  valuation  of 
property  in  the  one  county  to  such  rate  as  to  produce  a  just 
relation  between  all  the  valuations  of  property  in  the  terri- 
tory, because  thereby  the  aggregate  valuation  of  all  property 
in  the  territory  is  increased!  It  seems  to  us  clear  from  the 
language  of  the  statute,  in  the  portion  quoted,  that  the  board 
of  equalization  has  the  power,  and  it  is  its  duty,-  to  increase 
or  diminish  valuations  of  property  in  any  county  without 
reference  to  the  question  whether  thereby  the  total  valuation 
of  all  property  in  the  territory  is  increased  or  diminished. 
To  limit  this  construction,  however,  the  legislature  added  to 
this  paragraph  the  provision:  **But  in  no  instance  shall  they 
reduce  the  aggregate  valuation  of  all  the  counties  below  the 
aggregate  valuation  as  determined  by  the  boards  of  super- 
visors of  the  several  counties."  This  limitation  certainly  does 
not  imply  that  the  board  may  not  raise  such  aggregate  valua- 
tion, but,  rather,  strongly  implies  the  contrary. 

In  opposition  to  this  view,  we  are  cited  to  a  number  of 
decisions,  distinguishable,  in  the  main,  in  the  terms  of  the 
statutes  interpreted.  A  case  not  thus  to  be  distinguished  is 
that  of  Poe  v.  How  ell,  (N.  Mex.)  67  Pac.  62.    This  is  not  a 
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decision  of  an  appellate,  but  of  a  nisi  prius  court,  and  has 
therefore  less  weight  as  authority.  An  examination  of  the  case 
discloses  that  the  territorial  board  of  equalization  of  New 
Mexico  had  ''increased  the  value  of  improved  real  estate  and 
all  stocks  of  merchandise  in  incorporated  villages,  towns,  and 
cities,  10  per  cent,  and  all  stocks  of  merchandise  outside  of 
incorporated  villages,  towns,  and  cities,  15  per  cent  of  the 
said  valuation  thereof,  as  fixed  and  returned  by  the  several 
county  assessors,"  in  every  county  in  the  territory.  The 
New  Mexico  statute  gave  this  board  power  ''to  adjust  and 
equalize  the  assessment-roll  by  raising  or  lowering  the  values 
thereof,  so  that  the  same  shall  be  of  uniform  value  through- 
out the  territory."  A  horizontal  raise  in  the  same  percentage 
of  all  property  in  the  same  class,  in  all  counties,  left  the 
property,  as  regards  uniformity  of  assessment,  precisely  as 
it  was  before  the  raise.  Therefore,  the  facts  before  the  dis- 
trict court  in  that  case  were  in  no  wise  similar  to  the  facts 
before  us.  In  many  expressions  in  the  opinion  of  the  district 
judge,  not  necessary  to  his  conclusion  in  the  case,  we  do  not 
concur.  The  opinions  of  the  supreme  court  of  Montana,  in 
the  two  cases  of  State  v.  State  Board,  18  Mont  473,  46  Pac. 
266,  and  State  v.  Fortune,  24  Mont.  154,  60  Pac.  1086,  from 
which  we  have  already  quoted,  are  cited  by  petitioner,  but  are 
inapplicable  for  the  same  reason  that  People  v.  Lothrop,  here- 
inbefore considered  at  much  length,  is  not  applicable.  The 
Montana  cases  rest  upon  the  Colorado  case.  The  territorial 
board  of  equalization  of  Arizona  did  not  exceed  its  jurisdic- 
tion, by  reason  of  the  fact  that  the  effect  of  its  action  is  to 
increase  the  aggregate  valuation  of  all  the  property  in  the 
territory. 

The  second  contention  is  that  the  board  of  equalization  ex- 
ceeded its  jurisdiction  by  increasing  the  assessments  upon  cer- 
tain classes  of  property  within  the  various  counties.  It  is 
insisted  that  the  board  must  act  upon  the  aggregate  valuation 
of  all  property  in  each  county  as  a  whole;  that  it  must  be 
assumed  that  the  taxes  have  been  equitably  and  uniformly 
levied  among  the  various  taxpayers  within  the  county,  and 
among  the  various  classes  of  property  in  the  county.  This 
is  a  very  plausible  theory,  but  overlooks  that  very  weakness 
of  human  nature  which  our  tax  system,  with  its  various  devices 
looking  toward  the  procuring  of  uniformity,  expressly  recog- 
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nizes.    The  functions  of  the  county  boards  of  supervisors,  as 
county  boards  of  equalization,  are  based  upon  the  recognized 
fact  that  county  assessors  cannot  be  relied  upon  invariably 
to  assess  individual  taxpayers  with  uniformity.    The  appeal 
provided  for  from  the  county  boards  of  equalization  to  the 
district  court  discloses  the  knowledge  of  the  legislative  mind 
that  the  county  boards  of  equalization  may  do  injustice  in 
their  assessments  upon  individual  taxpayers.     The  direction 
to  the  territorial  board  of  equalization  to  ascertain  whether 
the  valuation  of  property  in  the  county  bears  a  fair  relation 
to  the  valuation  in  all  other  counties  in  the  territory  discloses 
a  like  knowledge  that  there  may  be  an  unfair  relation  which 
some  functionary  should  attempt  to  rectify.    Finally,  when 
all  the  machinery  of  the  law  has  been  called  into  operation, 
the  result  is  far  from  uniformity  of  taxation,  either  as  among 
the  counties,  among  the  classes  of  property,  or  among  the 
individual  taxpayers.     The  legislature  seem  to  us  to  have 
recognized  that,  due  to  local  conditions,  cattle  might  be  as- 
sessed in  one  county  at  three  dollars  per  head,  and  might  be 
assessed  in  another  county  ten  dollars  per  head,  and  yet  be 
of  the  same  actual  value  in  each  county.    If  in  Cochise  County 
all  property,  except  cattle,  shoidd  be  assessed  at  the  same 
relative  valuation  as  in  other  counties,  and  cattle  should  be 
assessed  at  but  one  half  of  their  true  relative  valuation,  Co- 
chise County  would,  unless  some  remedy  were  applied,  bear  a 
less  share  of  the  territorial  taxes  than  it  ought.    Under  the 
contention  of  petitioners,  a  raise  in  the  assessed  valuation  of 
all  the. property  in  Cochise  County  must  be  made,  which 
would  thus  result  in  imposing  upon  all  property-owners  of 
that  county  except  cattle-owners  the  payment  of  taxes  above 
their  fair  proportion,  and  the  payment  of  taxes  on  an  assessed 
valuation  higher  than  the  valuation  on  the  same  property  in 
all  other  counties  of  the  territory.     The  supreme  court  of 
New  Mexico  had  recently  before  it  this  question,  in  the  case 
of  the  Territory  v.  Bank,  10  N.  Mex.  283,  65  Pac.  173.    In  an 
opinion  which  we  think  well  reasoned  and  well  expressed,  the 
evil  of  such  a  construction  as  contended  for  by  petitioners, 
and  the  soundness  of  a  contrary  construction  are  pointed  out 
by  the  court  in  that  case.    We  do  not  overlook  the  decisions 
in  numerous  cases  cited  to  us  holding  that  similar  boards  may 
not  lawfully  raise  or  diminish  valuations  by  classes  of  prop- 
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erty.  We  have  examined  those  cases,  but  find  that  they 
construe  statutes  differing  so  widely  from  ours  that  they  afford 
us  but  little  aid  in  the  interpretation  of  our  statutes.  We 
think  a  fair  and  reasonable  interpretation  of  our  statutes 
discloses  the  intention  of  the  legislature  to  confer  upon  the 
territorial  board  of  equalization,  for  the  purpose  of  producing 
a  just  relation  among  all  the  valuations  of  property  in  the 
territory,  so  far  as  regards  the  territorial  tax,  the  power  to 
increase  or  diminish  the  valuation  of  properly  in  any  county 
by  classes.  At  most,  it  can  be  urged  only  that,  from  the 
language  used,  a  doubt  exists  as  to  such  intention.  Were  such 
doubt  well  founded,  we  should  feel  constrained  to  follow  the 
long-continued  interpretation  given  by  the  territorial  board  of 
equalization  to  the  statutes  in  harmony  with  this  view.  For 
eighteen  years,  ever  since  its  creation,  that  board,  without 
question  from  any  source,  and  upon  the  advice  of  numerous 
attorneys-general,  has  raised  and  lowered  valuations  of  prop- 
erty within  the  several  counties  of  this  territory,  by  classes. 
This  court  will  take  judicial  notice  of  this  practical  construc- 
tion. Bloxham  v.  Consumers'  Electric  R.  B,  Co.,  36  Pla. 
519,  18  South.  444,  29  L.  R.  A.  507,  51  Am.  St.  Rep.  44.  We 
are  not  bound  to  be  ignorant  of  that  which  every  intelligent 
taxpayer  in  Arizona  knows.  State  v.  Kelly,  71  Kan.  811,  70 
L.  R.  A.  450,  81  Pac.  450. 

This  construction  of  these  statutes  by  the  board  on  whom 
was  imposed  the  duty  of  executing  them,  would  resolve  such 
a  doubt  in  favor  of  that  construction.  United  States  v.  Fin- 
nell,  185  U.  S.  236,  22  Sup.  Ct.  633,  46  L.  Ed.  890 ;  ScheU  v. 
Fauche,  138  U.  S.  562,  11  Sup.  Ct.  376,  34  L.  Ed.  1040 ; 
United  States  v.  Alabama,  O.  S.  B.  Co.,  142  U.  S.  615,  12 
Sup.  Ct.  306,  35  L.  Ed.  1134 ;  United  States  v.  PhilbtHck,  120 
U.  S.  52,  7  Sup.  Ct.  413,  30  L.  Ed.  559.  In  construing  the 
intent  of  the  legislature,  it  is  a  significant  fact  that  with  such 
long-continued  construction  by  such  officials  before  it,  the 
legislature,  in  its  revision  of  the  law  in  1901,  re-enacted  the 
provisions  without  substantial  change.  In  argument  it  was 
contended  that,  assuming  that  the  territorial  board  of  equali- 
zation in  equalizing  the  rate  of  assessment  in  the  various 
counties  is  not  restricted  to  an  in'crease  or  decrease  of  the 
sum  of  the  valuations  of  property  in  each  county,  but  may 
equalize  valuations  by  classes  of  property,  nevertheless,  the 
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board  is  confined  to  the  classifications  made  by  paragraph 
3877 ;  that  the  provision  in  said  paragraph  that  the  territorial 
board  of  equalization  may  diminish  or  add  to  the  list  given, 
and  may  in  its  discretion  require  different  or  further  matters 
to  be  returned,  must  be  construed  as  applying  to  property 
which  does  not  fall  within  any  class  specifically  mentioned. 
This  contention  is  especially  urged  with  respect  to  any  sub- 
classification  of  lands,  for  the  reason  that,  by  paragraph  3849, 
the  owner  of  land,  except  town  or  city  lots,  is  required  in 
xetuming  his  list  of  property  to  describe  the  same  by  section 
or  part  of  section,  township,  and  range,  and  where  such  part 
of  section  is  not  a  legal  subdivision,  or  is  unsurveyed,  by  some 
other  description  sufficient  to  identify  it ;  and  that  it  is  further 
provided  by  paragraph  3861  that  the  assessor  in  preparing  the 
tax-list  or  assessment-roll  shall  put  down  therein  all  real 
estate  taxable  to  each  inhabitant,  firm,  incorporated  company, 
or  association,  described  by  metes  and  bounds,  or  by  common 
designation  or  name;  if  situated  within  the  limits  of  any 
city  or  incorporated  town,  describing  by  lots  or  fractions  of 
lots;  if  situated  without  such  limits,  giving  the  number  of 
acres  as  nearly  as  can  conveniently  be  ascertained,  and  the 
location  and  township  where  situate.    It  was  contended  that 
no  authority  is  found  in  these  provisions  of  the  revenue  act 
for  the  listing  of  land  in  such  a  way  that  its  character  may 
be  determined,  either  by  the  assessing  officers  of  the  county,  or 
by  the  territorial  board  of  equalization,  so  as  to  permit  of  any 
subclassification  for  the  purpose  of  equalization.     Conceding 
for  the  argument  that  the  requiring  in  certain  instances  of  a 
listing  of  real  estate  by  **some  description  sufficient  to  identify 
it,"  and  its  description  **by  common  designation  or  name,'' 
does  not  go  so  far  as  to  require  a  description  from  which  a 
subclassification  of  lands  as  mineral  or  non-mineral  may  be 
made,  certainly  we  see  nothing  to  prohibit  extending  upon  the 
assessment-roll  the  description  of  land  beyond  that  required 
in  the  statute,  so  as  to  designate  its  particular  character,  nor 
reason  why,  if  such  designation  appears  to  have  been  made 
uniformly   throughout   the   territory,    a   classification   based 
thereon  may  not  be  made  for  the  purpose  of  equalization. 
Furthermore,  we  find  in  the  provisions  of  paragraph  973,  con- 
ferring upon  the  board  of  supervisors  supervisory  control  over 
assessing  officers,  and  general  legislative  authority  as  to  matters 
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within  their  jurisdiction,  sufficient  power  for  them  to  require 
the  assessor  to  note  upon  the  assessment-roll,  in  which  of 
various  ascertainable  classes  each  piece  of  land  falls.  Patented 
mines  are  readily  ascertainable  as  such.  Such  classification 
in  fact  depends  merely  upon  the  description  of  the  land  as 
mineral,  for  by  paragraph  3835.  land  is  defined  as  expressly 
excluding  unpatented  mines. 

Therefore,  we  construe  the  provision  in  paragraph  3877, 
authorizing  the  territorial  board  of  equalization  to  diminish 
or  add  to  the  classifications  specifically  mentioned,  as  con- 
ferring upon  said  board  authority  to  require  the  county  boards 
of  equalization  to  make  return  as  a  distinct  class  of  patented 
mines,  or  of  any  other  subclassification  of  real  estate  appearing 
upon  the  assessment-rolls.  The  petition  discloses  that  the  ter- 
ritorial board  of  equalization  treated  patented  mines  as  a  dis- 
tinct class  of  lands.  Therefore,  we  must  assume,  in  the  ab- 
sence of  a  contrary  averment,  that  the  assessment-rolls  of  the 
various  counties  furnished  the  necessary  information  in  the 
first  instance,  and  that  the  boards  of  supervisors,  from  the 
information  thus  afforded,  returned  to  the  territorial  board 
patented  mines  as  a  distinct  class  of  real  estate.  There  was 
further  suggested  as  an  objection  to  the  action  of  the  board 
a  matter  which  seems  to  us  not  to  be  within  the  record  as  made 
by  the  application  and  demurrer, — ^this  is,  that  the  board 
seeks  to  require  the  county  officers  to  adopt  for  the  purposes 
of  county  taxes  the  changes  in  valuations  made  by  it.  It  may 
be  said  to  appear  inferentially  in  the  application  that  the 
county  of  Cochise  is  proposing  to  collect  county  taxes  upon 
the  valuations  as  raised  by  the  territorial  board  of  equalization. 
Be  this  as  it  may,  the  sole  question  before  us  is  whether  the 
territorial  board  exceeded  its  jurisdiction,  and  not  whether 
some  other  board  or  officer  is  unlawfully  extending  the  lawful 
order  of  that  board.  It  does  not  appear,  even  inferentially, 
that  the  territorial  board  has  undertaken  to  make  a  change  in 
valuations  for  any  other  purpose  than,  in  the  language  of  the 
statute  **as  regards  the  territorial  tax,*'  nor  does  it  appear 
that  this  board  has  sought  to  direct  the  carrying  into  effect  of. 
the  changes  made  by  it  for  any  other  purpose.  By  reason  of 
the  scope  covered  in  argument,  and  the  close  relation  existing 
between  this  case  and  the  mandamus  suit  of  the  Territory  of 
Arizona  v.  Board  of  Supervisors  of  Yavapai  County  (pre- 
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sented  in  oral  argument  with  this  case),  post,  p.  405,  84  Pac. 
519,  it  is  appropriate  to  point  out  that  we  are  limited  to  de- 
termining the  legal  effect  of  the  facts  as  presented  in  the 
amended  application.  We  have  to  determine  only  the  question 
whether  the  territorial  board  of  equalization  has  jurisdicticm 
in  the  lawful  exercise  of  its  powers  for  the  purpose  of  equaliz- 
ing valuations  in  the  several  counties  to  raise  or  diminish 
valuations  of  property  by  classes,  and  whether,  as  an  incident 
to  such  equalization,  it  may  increase  the  aggregate  of  the 
valuations  of  property  in  the  territory.  The  record  does  not 
present  the  question  raised  in  the  mandamus  suit,  whether  the 
method  employed  by  the  board  in  the  exercii^  of  such  power 
was  legal. 

The  question  as  to  the  jurisdiction  of  the  board  we  answer 
in  the  affirmative.  The  demurrer  to  the  amended  application 
for  writ  of  certiorari  is  sustained,  and  the  writ  heretofore 
issued  is  quashed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 

CAMPBELL,  J.,  dissenting. — ^I  am  unable  to  concur  in  that 
portion  of  the  opinion  of  the  majority  of  the  court  which  holds 
that  the  territorial  board  of  equalization  has  power  to  mcrease 
or  decrease  valuations  of  classes  of  real  estate,  other  than  by 
those  classes  expressly  recognized  by  the  statutes. 

The  application  for  the  writ  discloses  that  the  board  added 
to  the  assessed  valuation  of  patented  mines  as  a  distinct  class 
of  property.  Looking  to  the  statutes  to  ascertain  the  classifi- 
cations of  property  recognized  therein  for  purposes  of  taxa- 
tion, we  find,  first,  the  general  classification  into  real  and  per- 
sonal. Bev.  Stats.  1901,  par.  3831.  By  paragraph  3835  each 
of  these  two  general  classes  is  defined;  the  term  ''real  estate" 
being  declared  ''to  mean  and  include  the  ownership  of,  or 
claim  to,  or  possession  of,  or  right  of  possession  to,  any  land 
within  the  territory";  the  term  "personal  property"  to  mean 
and  include  all  property  not  included  in  the  term  "real 
estate."  Paragraph  3836  provides:  "Land,  and  the  improve- 
ments thereon,  shall  be  separately  assessed."  By  paragraph 
3848  it  is  made  the  duty  of  every  person  owning  or  having  the 
control  of  taxable  property  to  make  a  list  of  the  same,  and 
deliver  it  to  the  assessor.    Paragraph  3849  provides:  "The 
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said  list  shall  contain,  first,  his  lands  by  section,  or  part  of 
section,  township,  and  range,  and  where  such  part  of  section 
is  not  a  legal  subdivision,  or  is  unsurveyed,  some  other  de- 
scription sufficient  to  identify  it^  and  his  town  lots,  naming 
the  town  in  which  they  are  situated,  and  their  proper  de- 
scription by  number  of  lot  or  block,  or  otherwise,  according  to 
the  system  of  numbering  in  the  town;  second,  the  improve- 
ments on  all  such  land  and  town  lots ;  third,  his  personal  prop- 
erty of  every  description,  or  property  held  by  him  or  under 
his  control  as  an  agent,  or  in  any  fiduciary  capacity,"  Para- 
graph 3861  makes  it  the  duty  of  the  assessor  to  prepare  an 
assessment-roll,  and  prescribes  what  it  shall  contain :  He  must 
set  down  in  a  separate  column  ''all  real  estate  taxable  to  each 
inhabitant,  firm,  incorporated  company,  or  association,  de- 
scribed by  metes  and  bounds,  or  by  common  designation  or 
name,  if  situate  within  the  limits  of  any  city  or  any  incor- 
porated town,  describing  by  lots  or  fractions  of  lots ;  if  without 
said  limits,  giving  the  number  of  acres  as  nearly  as  can  con- 
veniently be  ascertained,  and  the  location  and  township  where 
situate;  all  improvements  upon  public  lands,  describing  as 
nearly  as  possible  the  location  of  such  improvements."  Thus, 
we  find  that  the  legislature  has  classified  real  estate  for  the 
purposes  of  taxation,  as  follows:  Town  or  city  lots,  improve- 
ments thereon,  land  outside  of  towns  and  cities,  improvements 
thereon,  improvements  on  public  lands;  and  nowhere  in  the 
statutes  are  taxpayers,  assessors,  or  boards  of  supervisors  re- 
quired, either  in  express  terms,  or,  as  I  can  perceive,  by 
reasonable  inference,  to  make  or  to  enter  upon  the  assessment- 
rolls  further  or  different  classifications.  Their  full  statutory 
duty  is  performed  when  they  have  placed  upon  the  roll  real 
estate  and  valuations,  classified  as  the  statute  directs.  For 
the  use  of  the  territorial  board  of  equalization,  the  clerks  of 
the  county  boards  of  equalization  are  required  by  paragraph 
3877  each  to  *'make  an  abstract  containing  the  whole  number 
of  acres  of  land,  other  than  town  or  city  lots,  listed  in  the 
county,  and  the  valuation  thereof,  and  the  value  of  the  im- 
provements thereon;  the  total  valuation  of  town  or  city  lots, 
and  the  value  of  the  improvements  thereon ;  the  whole  number 
of  miles  of  railroad  within  the  county,  and  the  value  thereof"; 
and  the  whole  number  of  horses,  asses,  cattle,  sheep,  swine, 
and  goats,  with  their  respective  total  values;  "the  gross  amount 
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of  all  other  property."  And  by  the  same  paragraph  it  is 
provided:  **But  the  territorial  board  of  equalization  is  au- 
thorized to  diminish  or  add  to  the  above  list,  and  to  require 
such  different  or  further  matters  to  be  returned  as  it  may  deem 
advisable."  It  will  be  observed  that  paragraph  3877  preserves 
the  classification  of  real  estate  heretofore  indicated. 

The  majority  of  the  court  seem  to  rest  the  power  of  the 
territorial  board  to  increase  or  decrease  valuations  by  sub- 
classes of  real  estate  upon  two  propositions:  1.  That  there  is 
no  prohibition  upon  the  assessors  extending  upon  the  roUs  the 
description  of  land  beyond  that  required  in  the  statute,  so 
as  to  designate  its  particular  character,  and,  therefore,  having 
done  so,  the  board  may  act  upon  such  subdassification ;  and  2. 
That  they  find  authority  in  paragraph  973  for  the  boards  of 
supervisors  to  require  assessors  to  subclassify  real  estate  upon 
the  rolls,  and  in  paragraph  3877  power  in  the  territorial  board 
to  require  the  county  boards  to  make  return  as  a  distinct  class 
of  any  subdassification  appearing  upon  the  assessment-rolls. 
I  can  see  no  force  in  the  first  contention.  It  is  leaving  to  the 
various  assessors  to  say  upon  what  subclassifications  the  terri- 
torial board  shall  act.  .  Next  year  they  may  choose  to  do  only 
what  the  law  requires  of  them, — place  upon  the  assessment- 
rolls  lands  outside  of  cities  and  towns  by  acres,  without  ref- 
erence to  whether  they  are  cultivated  or  grazing,  mineral  or 
non-mineral.  The  clerks  of  county  boards  of  equalization  can 
only  abstract  what  the  rolls  contain.  Therefore,  the  terri- 
torial board  cannot  under  such  conditions  know  from  the 
abstracts  that  there  are  any  mineral  lands  in  the  territory. 
I  think  I  may  without  impropriety  use  for  purposes  of  illus- 
tration an  allegation  appearing  in  the  petitions  for  writs  of 
mandamus  now  pending  in  this  court,  involving  the  proceed- 
ings of  the  territorial  board.  It  appears  that  for  the  year 
1905  but  two  of  the  assessors  of  the  various  counties  placed 
upon  the  assessment-rolls  as  a  separate  class  improvements 
upon  patented  mines.  It  is  a  notorious  fact  that  such  improve- 
ments exist  in  nearly,  if  not  all,  of  the  counties  of  the  terri- 
tory,— a  fact  that  is  probably  within  the  personal  knowledge 
of  every  member -of  the  board  of  equalization;  yet  the  assess- 
ors were  clearly  within  the  law  in  returning  them  simply  as 
improvements  upon  land,  and  the  board  prevented  from 
equalizing  such  assessments  in  the  various  counties. 
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Conceding,  as  found  by  the  majority  of  the  conrt^  that  the 
supervisors  may  require  the  assessors  particularly  to  describe 
ui)on  the  rolls  the  character  of  lands,  it  would  seem  to  be  a 
discretionary  power.  It  is  reading  too  much  into  the  statute 
to  say  that  paragraph  3877  gives  the  territorial  board  super- 
visory power  over  the  county  boards  in  the  exercise  of  their 
duties  regarding  the  preparation  of  tax-rolls.  I  construe 
the  provision,  ''but  the  territorial  board  of  equalization  is 
authorized  to  diminish  or  add  to  the  above  list,  and  to  require 
such  different  or  further  matters  to  be  returned  as  it  may 
deem  advisable,''  to  empower  the  board  only  to  require  the 
derk  of  the  county  board  to  abstract  by  classes  the  property 
included  within  ''the  gross  amount  of  all  other  property." 
I  do  not  understand  the  majority  opinion  to  hold  that  the 
territorial  board  may  require  the  county  boards  to  require 
assessors  to  so  describe  lands  upon  the  assessment-rolls  that 
they  may  be  subclassified,  but  only  to  hold  that,  the  assessors 
having  so  described  it,  the  territorial  board  may  require  the 
county  boards  to  abstract  the  information  the  rolls  contain. 
This  leaves  the  territorial  board  without  power  to  cause  the 
information  to  be  placed  upon  the  rolls,  should  the  boards  of 
supervisors  not  choose  so  to  direct  the  assessors.  What  we  are 
seeking  is  the  true  intent  and  meaning  of  the  legislature,  and 
surely  it  cannot  be  said  that  the  legislature  meant  to  leave 
the  territorial  board,  in  the  exercise  of  such  important  i>ow- 
ers,  dependent  upon  the  will  of  the  various  boards  of  super- 
visors. The  power  to  classify  personal  properly  to  some 
extent  is  expressly  given.  The  owner  of  taxable  personalty  is 
required  to  describe  it  to  the  assessor;  and  from  the  provisions 
of  paragraph  3877  the  duly  of  the  assessor  to  describe  it  on 
the  assessment-roll  by  classes  is  clearly  inferable.  It  may 
be  doubted,  however,  whether  he  is  required  to  subdassify, 
for  instance,  horses,  as  work,  saddle,  and  range.  Upon  this 
I  do  not  think  it  necessary  to  express  an  opinion. 

For  the  reasons  indicated  I  am  of  the  opinion  that  the  de- 
murrer to  the  application  should  be  overruled. 


DOAN,  J. — ^I  am  unable  to  concur  with  my  associates  in  the 
interpretation  given  the  statutes  in  this  case.  I  think  the 
writ  was  properly  issued,  and  the  demurrer  should  be  over- 
ruled. I  agree  substantially  with  the  views  expressed  by  Mr. 
Justice  Campbell  herein. 
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[avil  No.  934.    filed  January  20,  1906.] 
[84  Pae.  519.] 

TERBITORT  OF  ARIZONA,  Plaintiff,  t.  THE  BOARD 
OP  SUPERVISORS  OP  YAVAPAI  COUNTY,  ARI- 
ZONA, Composed  of  D.  G:  Sinclair  et  al.,  and  JOHN  H. 
ROBINSON,  as  Clerk  of  the  Board  of  Superrisors  of 
Yavapai  County,  Respondents* 

1.  Mandavus — Offiob  or  —  Pebtoemakgb  or  liBSAL  DuTDBS.  —  Man- 
damus win  not  lie  to  compel  county  ofltoers  to  i>erf  orm  an  act  which 
they  are  not  authorized  or  required  to  do  by  some  plain  provision 
of  law,  the  office  of  the  writ  being  not  to  create  duties,  but  to 
require  the  performance  of  duties  already  existing. 

2»  Taxes  and  Taxation — ^Txbbitobial  Tax — ^Plagb  on  Tax-Boll — 
Bsv.  Stats.  Abiz.  1901,  rABS.  3881,  3882,  3884^  Constkusd. — 
Paragraph  3881,  supra,  provides  that  "the  territorial  auditor  shaD 
transmit  to  the  board  of  supervisors  of  each  county  a  statement 
of  the  changes,  if  any,  which  have  been  made  in  the  assessment 
hy  the  territorial  board  of  equalization,  and  the  rate  of  tax  which 
is  to  be  levied  and  collected  within  said  county  for  territorial 
purposes, ....  and  the  board  of  supervisors  of  each  county  shall 
compute  and  carry  out  in  the  proper  column  the  territorial  tax  at 
the  rate  aforesaid.''  Paragraph  3882,  supra,  provides  that  "there 
shall  be  made  up  and  delivered  to  the  tax-collector  the  'duplicate 
assessment-roll/  which  shall  contain,  carried  out  in  separate  money 
columns,  the  territorial,  county,  and  other  taxes,  and  totals  of  taxes 
assessed  to  each  person  or  name.''  Paragraph  3884,  supra,  pre- 
scribes the  form  for  the  duplicate  assessment-roll,  and  omits  any 
reference  to  the  column  provided  for  by  paragraph  3881,  *  supra. 
Held,  that  paragraph  3884,  supra,  is  directory,  indicating  the  form 
of  the  roll  rather  than  its  contents,  and,  upon  receiving  a  statement 
from  the  territorial  auditor  of  changes  in  the  assessment,  the 
board  of  supervisors  should  have  noted  upon  the  assessment-roll, 
and  computed  and  carried  out  in  a  proper  column,  the  territorial 
tax  at  the  rate  fixed  upon  the  property  assessed,  with  any  addi- 
tions made  thereto  by  the  territorial  board  of  equalization. 

8.  Same  —  Change  m  Assessment  —  Notation  on  Assessment— 7 
Board  or  Sutebtisobs — ^Powers  and  Duties — ^Bev.  Stats.  Abiz. 
1901,  PAB.  973,  Constbued. — ^Under  paragraph  973,  supr<k,  prescrib- 
ing among  the  powers  of  the  boards  of  supervisors  that  of  "super- 
vising the  official  conduct  of  all  county  officers  .  •  .  charged  with 
assessing,  collecting,  safekeeping,  management  or  disbursement  of 
the  public  revenues,"  and  further  providing  that  the  boards  of 
supervisors  have  "jurisdiction  and  power  under  such  limitations 
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and  restrictions  as  may  be  prescribed  by  law  ...  to  do  and  per- 
form all  acts  and  things  which  may  be  necessary  to  fully  discharge 
all  duties  of  the  chief  legislative  authority  of  the  county  goTem- 
menty "  it  is  the  duty  ot  the  board  of  sifpervisors  to  require  the  tax- 
collector  to  note  upon  the  duplicate  assessment-roll  changes  ordered 
by  the  territorial  board  of  equalization  which  may  not  have  been 
noted  thereon  by  the  board  of  supervisors  before  their  delivery  to 
hiuL 

4.  Same — ^Boabd  of  Equalization — ^May  Equalizk  but  not  Assess — 
Valuation — Standabd. — The  board  of  equalization  has  no  power 
to  make  an  original  assessment  of  property  other  than  railroads. 
Its  power  being  restricted  to  determining  the  scale  of  valuation  to 
be  adopted  to  harmonize  and  equalize  assessments  theretofore  made, 
it  must  find  the  proper  scale  of  valuation  from  the  assessment-rolls 
of  the  various  counties,  either  by  adopting  the  average  assessment 
to  be  ascertained  therefrom  or  the  valuation  already  fixed  in  one 
or  more  of  the  various  counties  and  apply  it  uniformly  to  each 
county,  by  raising  assessments  which  fall  below  and  lowering  assess- 
ments which  are  in  excess  of  such  standard. 

APPLICATION  for  a  Writ  of  Mandamus.  Demurrer  gus- 
tained. 

On  appeal  to  the  United  States  Supreme  Court. 

The  facts  are  stated  in  the  opinion. 

E.  S.  Clark,  Attorney-General,  for  Plaintiff. 

E.  E.  EUinwood,  Herring  &  Sorin,  and  Charles  L.  BawlinSy 
for  Respondents.    • 

SLOAN,  J. — The  territory,  by  and  at  the  relation  of  the 
attorney-general,  has  filed  its  petition  in  this  court,  praying 
for  a  writ  of  mandamus  to  issue  against  the  board  of  super- 
visors of  Yavapai  County  and  its  clerk,  to  require  them  to 
add  to  and  carry  out  upon  the  assessment-roll  of  said  county 
certain  increased  valuations  ordered  by  the  territorial  board 
of  equalization  to  be  placed  upon  said  assessment-roll,  and  to 
compute  and  carry  out  thereon  the  territorial  tax  fixed  by  the 
order  of  said  territorial  board  of  equalization. 

The  petition  alleges  that  said  territorial  board  of  equaliza- 
tion, pursuant  to  law,  met  at  the  office  of  the  territorial 
auditor  of  the  territory,  on  the  fourth  day  of  August,  1905, 
and  continued  in  session  until  the  seventeenth  day  of  August, 
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1905;  that  at  said  session  said  board  examined  the  yaiions 
assessments  and  abstracts  of  assessment-rolls,  which  had  there- 
tofore been  returned  by  the  various  counties  as  required  by 
law;  that  by  an  examination  made  of  the  various  assessment- 
rolls  and  abstracts  so  returned,  the  said  board,  at  said  session, 
ascertained  that  the  scale  of  valuations  had  not  been  adjusted 
with  reasonable  uniformity  by  the  various  assessors'  and 
county  boards  of  equalization  for  the  year  1905,  and  further 
found  specifically  the  percentages  of  the  actual  cash  value 
of  the  various  classes  of  property  returned,  as  shown  by  said 
abstracts.  These  percentages  are  set  forth  in  a  table  incor- 
porated into  the  petition.  The  petition  further  alleges  that 
the  valuation  of  certain  property,  as  shown  by  said  returns, 
did  not,  in  the  judgment  of  the  board,  bear  a  just  relation  to 
all  other  valuations  of  property  in  the  territory,  and  that 
therefore  it  became  and  was  necessary,  in  the  judgment  of 
the  board,  to  increase  the  valuations  of  certain  property 
appearing  upon  said  abstracts,  in  order  to  equalize  the  same, 
and  to  produce  a  just  relation  between  all  the  valuations  of 
property  in  the  territory;  that  pursuant  to  said  finding  the 
board  determined  the  percentages  of  said  increase  that  should 
be  made  upon  the  assessment-rolls  of  the  various  counties 
upon  the  following  classes  of  property:  Patented  mines,  im- 
provements on  patented  mines,  milch  cows,  mules,  saddle- 
horses,  work-horses,  range-horses,  town  and  city  lots.  That 
as  to  the  first  class  of  property, — ^to  wit,  patented  mines, — 
the  territorial  board  had,  at  a  meeting  held  prior  to  August, 
1905,  required  the  same  to  be  added  to  the  classification  of 
property  prescribed  by  the  statute;  that  pursuant  to  said 
finding  and  order,  the  said  board,  on  the  seventeenth  day  of 
August,  1905,  further  ordered  that  the  percentages  of  increase 
found  necessary  to  be  added  upon  certain  of  these  classes, 
which  were  found  not  to  bear  a  fair  relation  or  proportion 
to  the  valuation  in  other  counties  in  the  territory,  be  added 
to  the  assessed  valuation  of  such  property  in  Yavapai  County ; 
that  each  of  said  classes  so  ordered  to  be  raised  as  aforesaid 
is  a  class  of  property  appearing  and  assessed  as  such  class 
on  the  assessment-roll  of  said  county  for  the  year  1905,  and 
for  many  years  prior  thereto;  that  in  making  and  ordering 
the  said  increases,  the  said  board  increased  the  valuation  of 
said  property  in  said  county  as  much  and  no  more  than  in  its, 
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judgment  was  necessary  to  produce  a  just  relation  between 
all  the  valuations  of  property  in  the  territory,  and  that  the 
increases  so  made  and  ordered  were  each  and  all  found  to  be 
just  and  necessary  for  the  purpose  aforesaid  by  said  board; 
that  the  property  included  in  the  several  classes,  the  valuation 
of  which  was  increased  as  aforesaid,  was  not  thereby  raised 
beyond  its  full  cash  value. 

It  is  further  set  forth  in  the  petition  that  since  and  includ- 
ing the  year  1887  the  territorial  board  of  equalization  has 
raised  the  valuation  of  classes  of  property  substantially  in 
manner  and  form  as  it  did  for  the  year  1905,  and  has  in 
each  of  said  years  thereby  raised  the  aggregate  valuation 
of  all  the  property  of  the  territory  as  returned  by  the  assess- 
ors and  supervisors  of  the  several  counties;  that  since  said 
year  it  has  been  and  become  the  settled  practice  and  usage 
of  said  board  to  raise  valuations  by  classes,  and  thereby  to 
raise  the  aggregate  valuation  of  all  the  property  of  all  the 
counties  of  the  territory ;  which  practice  and  usage  have  been 
assented  to,  acquiesced  in,  and  carried  into  effect  by  the 
county  and  territorial  ofBcers  charged  with  any  duty  in  that 
regard.  It  is  further  alleged  that  thereafter,  and  before  the 
fourth  Monday  in  August,  1905,  the  territorial  auditor  duly 
transmitted  to  the  board  of  supervisors  of  Yavapai  County, 
and  the  clerk  of  said  board,  a  statement  of  the  changes  which 
had  been  made  in  the  assessment  by  said  board  of  equaliza- 
tion, and  the  rate  of  tax  to  be  levied  and  collected  within 
said  county  for  territorial  purposes;  which  said  statement 
was  duly  received  by  said  board  of  supervisors,  and  by  its 
clerk  on  or  before  the  said  fourth  Monday  in  August,  1905; 
that  it  became  thereby  and  was  the  duty  of  said  board  of 
supervisors,  and  of  its  clerk,  to  add  to  and  carry  out  upon 
the  assessment-roll  of  said  county  the  changes  so  ordered  by 
said  territorial  board  of  equalization,  as  shown  in  said  state- 
ment, and  to  compute  and  carry  out  in  the  proper  column 
on  said  assessment-roll  the  territorial  tax  upon  the  valuation 
so  increased  as  aforesaid,  and  as  shown  by  said  statement, 
and  at  the  rate  as  shown  therein;  but  the  said  board,  and  its 
said  clerk,  wrongfully  and  unlawfully  refused  and  neglected, 
and  still  refuse  and  neglect,  to  add  to  and  carry  out  upon 
said   assessment-roll   the   changes   and   increased   valuations 
aforesaid,  and  to  compute  and  carry  out  in  the  proper  col- 
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umn  on  said  roll  the  territorial  tax  aforesaid  upon  said 
yalaations;  that  demand  was  made  upon  said  defendants  to 
carry  out  the  said  order  of  said  board  of  equalization  prior 
to  the  commencement  of  the  action.  To  the  petition  the  de- 
fendants have  demurred,  upon  the  ground  that  it  appears 
upon  the  f aee  thereof  that  the  same  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  or  to  entitle  plaintiff 
to  the  issuance  of  said  writ. 

Counsel  for  defendants  in  their  briefs  have  argued  two 
propositions:  1.  That  the  petition  shows  upon  its  face  that 
the  territorial  board  of  equalization  in  increasing  the  aggre- 
gate valuation  of  all  the  property  of  the  territory,  as  shown 
by  the  assessment-rolls  of  the  various  counties,  and  in  making 
this  increase  upon  classes  of  property  within  the  various 
counties  affected,  and  not  upon  the  valuation  of  the  prop- 
erty of  the  several  counties  as  entireties,  acted  in  excess  of  its 
jurisdiction;  and  2.  That,  assuming  that  the  board  of  equali- 
zation had  power  and  authority  to  increase  valuations  of 
classes  of  property,  and  to  add  to  the  aggregate  valuation  of 
all  the  property  of  the  territory,  there  is  no  statute  or  law 
giving  authority  to  or  imposing  the  duty  upon  the  defendants 
to  add  to  and  carry  out  upon  the  assessment-roll  of  the 
county  the  increased  valuations  and  changes  made  therein  by 
the  territorial  board  of  equalization. 

In  considering  the  demurrer,  we  will  take  up  the  latter 
proposition  first.  It  is  true  as  a  general  proposition  that 
mandamus  will  not  lie  to  compel  county  officers  to  perform 
an  act  which  they  are  not  authorized  or  required  to  do  by 
some  plain  provision  of  law,  and  that  the  office  of  i;he  writ 
is  not  to  create  duties,  but  to  require  the  performance  of 
duties  already  existing.  Not  only  so,  but  the  law  must  afford 
the  means  by  which  public  officers  may  discharge  the  duty 
which  the  law  prescribes.  It  is  contended  that  our  statutes 
not  only  omit  to  prescribe  as  one  of  the  duties  of  the  board 
of  supervisors  to  place  upon  the  assessment-roll  the  changes 
made  by  the  territorial  board  of  equalization,  and  to  compute 
and  cany  out  in  a  separate  column  the  territorial  tax  thereon, 
but  they  likewise  fail  to  prescribe  the  means  by  which  the 
board  of  supervisors  may  carry  out  the  order  of  the  terri- 
torial board,  or  cause  the  same  to  be  carried  out,  and  par- 
ticularly after  the  duplicate  assessment-roll  has  been  made 
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up  and  turned  over  to  the  tax-collector  of  the  comity.  Para- 
graph 3881  of  the  Revised  Statutes  of  1901  provides  that 
''on  or  before  the  fourth  Monday  in  August  in  each  year 
the  territorial  auditor  shall  transmit  to  the  board  of  super- 
visors of  each  county  a  statement  of  the  changes,  if  any, 
which  have  been  made  in  the  assessment  by  the  territorial 
board  of  equalization,  and  the  rate  of  tax  which  is  to  be  levied 
and  collected  within  said  county  for  territorial  purposes;  but 
if,  for  any  reason,  the  said  board  fails  1p  sit,  or  the  board 
of  supervisors  fail  to  receive  the  statement  of  the  rate  of  tax 
ordered  by  said  board  of  equalization,  the  rate  of  thirty-five 
cents  shall  be  deemed  to  be  levied,  and  the  board  of  super- 
visors of  each  county,  in  making  up  the  tax-list  required 
by  this  title,  shall  compute  and  carry  out  in  the  proper  col- 
umn a  territorial  tax  at  the  rate  aforesaid."  Paragraph  3882 
provides  that  on  or  before  the  third  Monday  in  September 
there  shall  be  made  up  and  delivered  to  the  tax-collector  the 
''duplicffiite  assessment-roll,"  which  shall  contain,  carried  out 
in  separate  money  columns,  the  territorial,  county,  and  other 
taxes,  and  totals  of  taxes  assessed  to  each  person  or  name. 
Taking  these  two  provisions  of  the  statute  together,  it  is 
plainly  the  duty  of  the  board  of  supervisors,  upon  receiving 
a  statement  from  the  territorial  auditor  of  the  changes  which 
have  been  made  in  the  assessment,  to  have  noted  upon  the 
assessment-roll  and  computed  and  carried  out  in  a  proper 
column  the  territorial  tax  at  the  rate  fixed  upon  the  property 
assessed,  with  any  additions  made  thereto  by  the  territorial 
board  of  equalization. 

It  is  true  that  the  form  prescribed  for  the  duplicate  assess- 
ment-roll by  paragraph  3884  omits  any  reference  to  such  a 
column  as  is  provided  for  by  paragraph  3881.  It  will  be 
noted,  however,  that  paragraph  3884  is  directory  in  its  terms, 
and,  in  the  light  of  the  preceding  paragraphs,  must  be  re- 
garded as  simply  indicating  the  form  of  the  roll,  rather  than 
its  contents.  It  will  also  be  observed  that  ample  time  is 
afforded  the  board  of  supervisors  after  the  transmission  to  it 
by  the  territorial  auditor  of  the  statement  of  the  changes 
which  have  been  made  by  the  territorial  board  of  equaliza- 
tion, and  the  rate  of  tax  fixed,  before  the  duplicate  assess- 
ment-roll is  made  up  and  turned  over  to  the  tax-collector,  for 
such  changes  to  be  noted  upon  the  assessment-roll ;  nor  do  we 
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think  the  power  of  the  board  of  supervisors  to  cause  said 
changes  to  be  made  upon  the  duplicate  assessment-roll  ceases 
when  the  latter  is  turned  over  to  the  tax-collector.  Among 
the  powers  of  the  boards  of  supervisors,  as  prescribed  by 
paragraph  973  of  the  Revised  Statutes  of  1901,  is  that  of 
**  supervising  the  oflBcial  conduct  of  all  county  oflBicers  .  .  . 
charged  with  assessing,  collecting,  safe-keeping,  management, 
or  disbursement  of  the  public  revenues."  The  paragraph 
further  provides  that  the  board  of  supervisors  have  * 'juris- 
diction and  power,  under  such  limitations  and  restrictions  as 
may  be  prescribed  by  law,  ...  to  do  and  perform  all  acts 
and  things  which  may  be  necessary  to  fully  discharge  all 
duties  of  the  chief  legislative  authority  of  the  county  govern- 
ment.'' In  these  provisions  of  the  statute  we  find  ample 
power  and  authority  given  the  board  of  supervisors  of  any 
county  to  require  the  tax-collector  to  note  upon  the  duplicate 
assessment-roll  such  changes  as  may  have  been  ordered  by 
the  territorial  board  of  equalization,  and  which  may  not  have 
been  noted  thereon  by  the  board  of  supervisors  on  or  before 
the  delivery  of  the  same  to  said  tax-collector;  and  not  only 
do  we  find  authority  conferred  upon  the  board  of  supervisors 
to  require  this  of  the  tax-collector,  but  we  construe  the  statute 
as  imposing  a  plain  duty  upon  said  board  of  supervisors  to 
exercise  its  supervisory  power  and  control  over  the  tax-col- 
lector, so  as  to  give  effect  to  the  action  of  the  territorial  board 
of  equalization. 

In  the  case  of  Copper  Queen  Consolidated  Mining  Co, 
V.  Territorial  Board  of  Equalization,  ante,  p.  383,  84  Pac. 
511,  it  has  just  been  decided  by  us  that  it  is  within 
the  power  of  the  territorial  board  of  equalization,  in  equaliz- 
ing the  rate  of  assessment  in  the  various  counties,  to  raise 
and  lower  valuations  of  property  by  classes,  and,  as  incidental 
to  such  equalization,  to  increase  the  aggregate  valuation  of  all 
the  property  of  the  territory.  That  decision  disposes  of  the 
first  contention  of  counsel  herein,  under  the  demurrer. 

The  petition,  however,  discloses  a  state  of  facts  not  involved 
in  either  of  the  propositions  hereinbefore  discussed,  which 
demands  consideration.  The  statutes  confer  no  power  or 
authority  upon  the  territorial  board  of  equalization  to  make 
an  original  assessment  of  property,  other  than  railroads.  It 
may   equalize   assessments   which   have   been   made   by   the 
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various  assessors  and  county  boards  of  equalization.  In  doing 
that  it  is  not  called  upon,  and  indeed  it  is  not  permitted, 
independently  to  fix  valuations.  Its  power  is  restricted  in  this 
regard  to  the  determination  of  the  scale  of  valuation  that 
should  be  adopted  in  order  to  harmonize  and  equalize 
assessments  theretofore  made,  to  the  sole  end  and  purpose  of 
securing  reaso^able  uniformity  of  valuation  throughout  the 
territory.  In  most  instances  this  scale  of  valuation  can,  per- 
haps, best  be  ascertained  by  determining  the  average  assess- 
ment made  of  any  particular  class  of  property  which  from 
its  nature  is  of  an  approximately  uniform  value  in  the  various 
counties  of  the  territory, — as,  for  instance,  range-cattle.  In 
the  latter  instance  this  average  could  be  ascertained  from  the 
abstracts  by  dividing  the  gross  valuation  put  upon  range- 
cattle  by  the  number  of  cattle  assessed.  In  some  instances 
the  abstracts  may  disclose  that  a  valuation  has  been  adopted 
by  one  or  more  of  the  counties  which  appears  so  nearly  in 
accord  with  the  general  standard  of  valuation  fixed  through- 
out the  territory,  both  as  to  the  class  of  properly  to  which 
it  belongs  and  as  to  other  property,  as  to  warrant  the  terri- 
torial board  in  adopting  such  scale  of  valuation  for  the 
purpose  of  equalizing  the  assessment  of  such  class  throughout 
the  territory.  The  board  must  find  the  proper  scale  of  valua- 
tion from  the  assessment-rolls  of  the  various  counties,  either 
by  adopting  the  average  assessment  to  be  ascertained  there- 
from, or  by  adopting  a  valuation  already  fixed  in  one  or  more 
of  the  various  counties.  To  hold  otherwise  would  in  effect 
be  the  recognition  in  the  territorial  board  of  a  power  of 
assessment  in  addition  to  that  of  equalization.  If  the  scale 
of  valuation  be  not  fixed  by  ascertaining  the  average  assess- 
ment in  the  various  counties,  but  is  found  by  the  adoption  of 
one  already  fixed  by  one  or  more  of  the  counties,  it  is  obvious 
that  the  aggregate  valuation  of  property  in  all  the  counties 
might  in  some  instances  be  increased,  and  in  other  instances 
decreased.  The  latter  result  is  specifically  prohibited  by 
statute;  the  former  is  not. 

Therefore,  if  the  assessed  valuation  of  any  dass  returned 
by  one  or  more  of  the  counties  be  adopted  as  the  standard 
of  valuation  for  the  purpose  of  equalization  by  the  territorial 
board  of  equalization,  such  method  can  only  lawfully  be 
adopted  where  the  result  is  not  a  decrease  in  the  aggregate 
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yaluation  of  all  the  counties,  as  returned  by  the  boards  of 
supervisors.  "Whichever  be  adopted,  the  territorial  board 
must  fix  a  standard  as  to  such  class,  and  this  standard  must 
be  uniformly  applied  to  each  county,  by  raising  the  assess- 
ments which  fall  below  such  standard,  and  by  lowering  assess- 
ments which  appear  to  be  made  in  excess  of  such  standard. 

Applying  this  rule  to  the  case  before  us,  we  find  that  the 
petition  discloses  that  a  uniform  standard  of  valuation  was 
either  not  determined  or  not  applied  by  the  territorial  board 
of  equalization  to  the  various  assessments  throughout  the  ter- 
ritory by  its  order  made  in  August,  1905.  For  instance,  the 
board  found  that  in  Cochise  County  patented  mines  were 
assessed  at  less  than  two  one-hundredths  of  one  per  cent  of 
their  true  cash  value;  that  in  Graham  County  they  were 
assessed  at  ten  per  cent  of  their  true  cash  value.  The  assess- 
ment of  patented  mines  was  ordered  to  be  raised  fifteen 
hundred  per  cent  in  the  former  county,  and  four  hundred 
per  cent  in  the  latter  county.  The  result  of  this  order  is  that 
in  Cochise  County  patented  mines  are  required  to  be  assessed 
at  thirty-two  one-hundredths  of  one  per  cent  of  their  true 
cash  value,  while  in  Oraham  County  they  are  ordered  to  be 
assessed  at  fifty  per  cent  of  their  true  cash  value.  Again,  in 
Pima  County  the  finding  is  that  patented  mines  were  assessed 
at  ten  per  cent  of  their  true  cash  value,  while  in  Yavapai 
County  they  are  found  to  be  assessed  at  three  per  cent  of 
their  true  cash  value.  The  board  raised  the  assessment  in 
Pima  County  five  hundred  per  cent,  and  in  Yavapai  County 
only  one  hundred  per  cent;  thus  fixing  the  assessment  of  pat- 
ented mines  in  Pima  County  at  sixty  per  cent  of  their  true 
cash  value,  and  in  Yavapai  County  only  six  per  cent  of  their 
true  cash  value.  In  two  counties — namely,  Maricopa  and 
Pinal — patented  mines  are  found  to  have  been  assessed  at 
fifty  per  cent  of  their  true  cash  value,  and  these  are  permitted 
to  stand,  without  increase  or  decrease.  It  is  possible,  there- 
fore, that  the  board  intended  to  fix  as  its  standard  of  equali- 
zation the  assessments  made  in  these  counties.  If  so,  the 
same  standard  should  have  been  applied  in  the  other  counties, 
BO  as  to  make  a  uniform  assessment  throughout  the  territory. 

Again,  range-horses  are  found  to  have  been  assessed  in  the 
counties  of  Mohave,  Navajo,  Pima,  Pinal,  Santa  Cruz, 
Yavapai,  and  Yuma  at  seventy  per  cent  of  their  true  cash 
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value ;  in  the  county  of  Cochise  at  sixty  per  cent  of  their  true 
cash  value;  in  the  county  of  Coconino  at  sixty-five  per  cent 
of  their  true  cash  value ;  in  the  county  of  Apache  at  eighty- 
five  per  cent  of  their  true  cash  value;  while  in  Gila,  Graham, 
and  Maricopa  counties  range-horses  are  found  to  be  assessed 
at  one  hundred  per  cent  of  their  true  cash  value.  The  order 
of  the  board,  however,  leaves  the  assessment  of  range-horses 
in  the  various  counties  unaffected,  except  in  the  case  of  the 
counties  of  Pinal  and  Yavapai,  in  the  former  of  which  the 
assessment  is  ordered  to  be  raised  sixty  per  cent,  and  in  the 
latter  county  seventeen  per  cent.  Like  inequalities  are  shown 
in  the  case  of  each  of  the  other  classes  of  property  affected 
by  the  order  of  the  board.  In  specific  instances,  as  in  the 
case  of  the  increased  valuation  of  range-horses  in  the  county 
of  Pinal,  the  effect  of  the  changes  ordered  in  certain  counties 
is  to  raise  the  valuation  of  property  in  excess  of  its  cash  value 
as  found  by  the  territorial  board  in  its  table  of  percentages, 
and  also  in  excess  of  any  valuation  put  upon  such  property 
in  any  county  of  the  territory.  In  our  judgment,  an  increase 
of  the  valuation  of  the  aggregate  returns  of  all  the  counties 
is  but  an  incident  of  the  general  scheme  of  equalization.  It 
is  not  the  purpose  or  end  to  be  attained.  Uniformity  of 
assessment  is  the  sole  object  sought,  and  whenever  the  scale 
adopted  results  in  its  application  in  defeating  this  purpose, 
or  whenever  the  scale  adopted  has  not  been  uniformly  applied 
throughout  the  territory,  inequality,  and  not  uniformity,  re- 
sults, and  the  statutes  are  violated. 

For  the  reason,  therefore,  that  it  appears  upon  the  face  of 
the  petition  that  the  territorial  board  of  equalization  failed  to 
adopt  and  apply  a  uniform  scale  of  valuation  by  its  order 
made  in  August,  1905,  and  which  is  sought  to  be  given  effect 
by  the  writ  prayed  for,  we  hold  that  the  petition  shows  upon 
its  face  that  the  action  of  said  board  was  without  authority 
of  law,  and  the  demurrer  must  be  sustained. 

KENT,  C.  J.,  and  NAVE,  J.,  concur. 

DOAN,  J.,  and  CAMPBELL,  J.,  concur  in  result 
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[Criminal  No.  224.    Filed  March  30,  1906.] 
[84  Pac.  1096.] 

TERRITORY  OF  ARIZONA,  Plaintiff  and  Appellant,  v. 
SACARIAS  RUVAL,  Defendant  and  Respondent. 

1.  Statutes — ^Bepsal — Amendment. — ^When  an  act  of  the  legislature 
amends  a  prior  statute,  repeating  its  provisions  and  adding  thereto, 
and  concludes  with  a  repeal  of  "all  acts  and  parts  of  acts  in  con- 
flict with  this  act,"  the  amended  statute,  in  so  far  as  it  is  con- 
sistent with  the  amending  act,  ifl  not  repealed. 

8.  Same — Amendment. — ^When  a  statute  is  amended  hj  an  act  provid- 
ing that  the  original  statute  "shall  be  amended  so  as  to  read  as 
follows,"  repeating  the  original  and  adding  to  it  new  provisions 
not  in  conflict  with  the  original  provisions,  the  repeated  provisions 
are  not  a  new  enactment,  but  remain  in  force  from  the  time  of  their 
original  enactment. 

8.  Laeceny — Amendment  o»  Statute — Theft  of  Gelding. — An  act 
deflned  grand  larceny  as  the  larceny  of  property  of  a  value  ex- 
ceeding fifty  dollars,  or  when  taken  from  the  person,  or  of  a  horse, 
mare,  gelding,  etc.  It  was  amended  by  repeating  the  former 
provisions,  and  adding  "colt"  and  "bicycle"  to  the  enumeration. 
Held,  that  the  amended  act  was  not  repealed;  that  the  larceny  of 
a  gelding  prior  to  the  amending  act  could  be  prosecuted. 

4,  Criminal  Law — Former  Jeopardy. — The  erroneous  granting  of  a 
motion  for  defendant,  after  pleading  not  guilty  without  demurring, 
to  dismiss  the  indictment  on  the  ground  that  the  act  defining  the 
offense  had  been  repealed,  is  not  a  bar  to  further  prosecution  of 
the  offense. 

(Syllabus  by  the  C!ourt.) 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Eugene  A.  Tucker,  Judge.     Reversed. 

Statement  of  facts: — 

Sacarias  Ruval  was  indicted  for  the  larceny  of  a  gelding. 
The  indictment  was  dismissed  on  the  ground  that  the  law 
defining  the  offense  had  been  repealed.  The  territory  has 
appealed.     Reversed. 

B.  S.  Clark,  Attorney-General,  and  C.  L.  Rawlins,  District 
Attorney,  for  Appellant. 
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No  appearance  for  Respondent. 

NAVE,  J. — This  is  a  criminal  case,  in  which  an  appeal  is 
prosecuted  by  the  territory,  under  authority  of  section 
1038  of  the  Penal  Code,  which  is  as  follows:  "In  ail  crinH 
inal  actions  the  territory  may  appeal  to  the  supreme  court 
on  questions  of  law  alone,  .  .  .  provided  that  the  supreme 
court  shall  not  reverse  a  judgment  in  favor  of  a  defendant 
which  operates  as  a  bar  to  future  prosecutions  for  the 
offense."  Ruval  was  indicted  for  grand  larceny, — ^to  wit,  the 
larceny  of  a  gelding, — alleged  to  have  been  conunitted  June 
21,  1904.  To  the  indictment,  without  interposing  a  demurrer, 
defendant  pleaded  not  guilty;  but  thereafter,  before  the 
case  came  on  for  trial,  moved  the  court  "to  dismiss  the  charge 
against  him  and  release  him  from  custody  on  the  ground  that 
the  law,  under  which  he  was  charged  with  grand  larceny,  was, 
on  the  twenty-first  day  of  February,  1905,  repealed  and  that 
there  was  no  law  under  which  he  could  be  prosecuted  for  the 
alleged  offense  of  grand  larceny."  This  motion  was  granted, 
and  the  .defendant  discharged. 

Section  444  of  the  Penal  Code  of  1901  reads  as  follows : 
"Grand  larceny  is  larceny  committed  in  either  of  the  follow- 
ing cases:  (1)  When  the  property  taken  is  of  value  exceed- 
ing $50.00.  (2)  When  the  property  is  taken  from  the  person 
of  another." 

By  act  No.  18  of  the  twenty-second  legislative  assembly, 
approved  March  12,  1903,  {Laws  1903,  p.  24,)  the  legislature 
provided  as  follows: — 

"Section  1.  Paragraph  444  of  the  Penal  Cod<»  of  the  ter- 
ritory of  Arizona  is  hereby  amended  so  as  to  read  as  follows: 
*Sec.  444.  Grand  larceny  is  larceny  committed  in  either  of 
the  following  cases:  (1)  When  the  property  taken  is  of  the 
value  exceeding  $50.00.  (2)  When  property  is  taken  from 
the  person  of  another.  (3)  When  the  property  taken  is  a 
horse,  mare,  gelding,  cow,  steer,  bull,  calf,  mule,  jack,  jenny, 
goat,  sheep  or  hog,  or  any  neat  or  horn  cattle.' 

"Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed." 

By  act  No.  14  of  the  twenty-third  legislative  assembly, 
approved  February  21,  1905,  (Laws  1905,  p.  15,)  the  legis- 
lature further  provided  as  follows: — 
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**  Section  1.  Paragraph  444  of  the  Penal  Code  of  the 
territory  of  Arizona  is  hereby  amended  so  as  to  read  as  fol- 
lows: *Sec.  444.  Grand  larceny  is  larceny  committed  in 
either  of  the  following  cases:  (1)  When  the  property  taken 
is  of  the  value  exceeding  $50.00.  (2)  When  the  property  is 
taken  from  the  person  of  another.  (3)  When  the  property 
taken  is  a  horse,  mare,  gelding,  colt,  cow,  steer,  bull,  calf, 
mtde,  jack,  jenny,  goat,  sheep  or  hog,  or  any  neat  or  horn 
cattle.     (4)  When  property  taken  is  a  bicycle.' 

''Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed." 

Thus  it  will  be  seen  that  prior  to  March  12,  1903,  the  lar- 
ceny of  a  gelding  was  not  necessarily  grand  larceny;  but 
was  made  so  by  the  act  approved  on  that  day.  That  act  was 
in  force  at  the  time  when  this  offense  is  alleged  to  have  been 
committed.  The  question  to  be  considered  is  whether  act  No. 
14,  supra,  repealed  act  No.  18,  mpra,  and  whether  thereby 
the  authority  of  the  territory  to  prosecute  this  alleged  offender 
was  lost.  It  is  to  be  observed  that  the  repealing  clauses- of  the 
two  acts  do  not  repeal  prior  legislation  on  the  subject;  that 
they  repeal  only  *'all  acts  and  parts  of  acts  in  conflict''  there- 
with. Section  444  is  unchanged  by  either  act  save  by  the' 
addition  thereto  of  classes  of  property  the  theft  of  which  is 
constituted  grand  larceny.  It  does  not  conflict  with  either 
act  and,  therefore,  the  repealing  clause  of  neither  repeals  it. 
That  section,  as  amended  by  act  No.  18,  supra,  is  repeated  in 
act  No.  14,  supra.  Therefore,  for  the  same  reason,  the  repeal- 
ing clause  of  act  No.  14  does  not  repeal  act  No.  18.  Holden 
V.  State  of  Minnesota,  137  U.  S.  483,  11  Sup.  Ct.  143,  34  L. 
Ed.  734. 

Furthermore,  **  where  an  amendment  is  made  by  declaring 
that  the  original  statute  'shall  be  amended  so  as  to  read  as 
follows,'  retaining  part  of  the  original  statute  and  incorporat- 
ing therein  new  provisions,  the  effect  is  not  to  repeal,  and 
then  re-enact,  the  part  retained,  but  such  part  remains  in 
force  as  from  the  time  of  the  original  enactment."  Black 
on  Interpretation  of  Laws,  sec.  133.  There  has  been  no 
instant  of  time  since  March  12,  1903,  when  it  was  not  grand 
larceny  to  steal  a  gelding;  nor  has  there  been  a  change  in 
the  penalty,  in  the  mode  of  trial,  nor  in  any  other  matter 
affecting  one  accused  of  that  crime.    Therefore  the  defendant 
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cannot  contend  that  the  last  amendment  is  as  to  him  ex  post 
facto. 

The  order  dismissing  the  case  was  erroneous.  It  is  not  a 
bar  to  further  prosecution  of  the  offense.  The  order  of  the 
district  court  is  reversed  and  the  case  is  remanded  for  fur- 
ther proceedings. 

KENT,  C.  J.,  SLOAN,  J.,  DOAN,  J.,  and  CAMPBELL,  J^ 
concur. 


[Giyil  No.  863.    FUed  March  30,  1906.] 
[84  Pae.  908.] 

A.  L.  HENSHAW  et  al.,  Plaintiffs  and  Appellants,  v.  THE 
SALT  RIVER  VALLEY  CANAL  COMPANY,  a  Cor- 
poration, et  al.,  Defendants  and  Appellees. 

1.  Watee  and  Watkb-Riqhts — ^Limitation  of  Actions — ^Pleading — ^In- 
junction.— A  complaint  alle^ng  that  plaintiffs  are  appropriators 
of  water,  that  certain  defendant  canal  companies  are  distributing  it 
to  subsequent  appropriators,  and  that  all  of  the  defendants  many- 
years  ago  entered  into  a  wrongful  agreement  under  which  thej  arfr 
now  dividing  the  waters  of  the  river  in  stipulated  proportions  among 
themselves,  to  the  entire  disregard  of  the  rights  of  plaintiffs, 
although  showing  on  its  face  that  the  agreement  was  made  at  a  time 
since  which  the  various  periods  of  the  statutes  of  limitations  hava 
elapsed,  is  not  barred  by  the  statutes  of  limitations,  the  gist  of  the 
action  being  to  enjoin  wrongs  now  being  perpetrated  and  threatened 
to  be  continued. 

8.  Same — Injunction — ^Pabties. — Parties  to  a  contract  under  which 
water  is  alleged  to  be  distributed  to  the  injury  of  plaintiffs  are 
proper  parties  defendant  in  an  action  to  enjoin  a  continuance  of 
the  wrongful  distribution. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed. 

Statement  of  facts: — 

A.  L.  Henshaw  and  others,  minority  shareholders  of  The 
Salt  River  Valley  Canal  Company,  brought  suit  against  that 
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company  and  others  to  obtain  certain  equitable  relief.  To  the 
complaint  defendants  interposed  a  demurrer.  The  demurrer 
was  sustained,  and  judgment  entered  thereon.  From  this 
judgment  plaintiffs  have  appealed.    Reversed. 

William  Herring,  and  Thomas  Armstrong,  Jr.,  for  Appel- 
lants. 

C.  F.  Ainsworth,  Street  &  Alexander,  and  J.  M.  Jamison, 
for  Appellees. 

NAVE,  J. — ^A.  L.  Henshaw  and  others,  representing  them- 
selves to  be  minority  shareholders  of  the  Salt  River  Valley 
Canal  Company,  brought  suit  against  that  company,  the  Ari- 
zona Water  Company,  and  the  Grand,  Maricopa,  Mesa,  and 
Utah  canal  companies,  corporations,  to  obtain  certain  equi- 
table relief.  The  defendants,  answering  separately,  demurred 
to  the  complaint,  setting  up  by  their  demurrers  several  statutes 
of  limitations,  misjoinder  of  parties  plaintiff,  misjoinder  of 
parties  defendant,  misjoinder  of  causes  of  action,  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  objection  as  to  the  misjoinder  of  parties 
and  causes  of  action  is  effectually  disposed  of  by  a  former 
decision  of  this  court  in  this  same  case.  Henshaw  v.  Salt 
River  Valley  Canal  Co.,  6  Ariz.  151,  54  Pac.  577.  The  com- 
plaint has  been  amended  since  it  was  formerly  before  this 
court  by  eliminating  that  cause  of  action  wherein  the  plain- 
tiffs as  appropriators  and  beneficial  users  of  water  sought 
relief  without  reference  to  their  relation  to  the  Salt  River 
Valley  Canal  Company  as  shareholders.  The  plaintiffs  now 
complain  solely  in  their  capacity  as  shareholders  in  that 
company. 

Matters  in  considerable  variety  and  in  some  confusion  are 
set  up  in  the  complaint,  most  of  which  still  stand  as  they  were 
summarized  in  the  former  opinion  of  the  court,  cited,  supra. 
Stating  the  substance  of  the  complaint  in  the  briefest  possible 
manner,  it  is  that  the  plaintiffs  are  owners  of  shares  of  stock 
of  the  Salt  River  Valley  Canal  Company ;  that  this  company 
was  organized  to  divert  and  convey  water  from  Salt  River  to 
shareholders  for  beneficial  use  upon  lands  owned  by  such 
shareholders;  that  the  Arizona  Water  Company  owns  the 
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majority  of  the  stock  of  and  is  in  control  of  the  Salt  River 
Valley  Canal  Company,  the  Grand  Canal  Company,  and  the 
Maricopa  Canal  Company,  and  also  owns  and  operates  a  canal 
known  as  the  ** Arizona  Canal'*;  that  by  willfully  reducing  the 
capacity  of  the  Salt  River  Valley  Canal,  by  selling  water  as 
a  commodity  to  persons  claiming  to  be  shareholders  who  own 
no  lands  under  that  canal  and  have  no  appropriations  of 
water  thereunder,  by  selling  water  as  a  commodity  to  users 
of  water  under  the  Grand,  Maricopa,  and  Arizona  canals, 
who,  with  respect  to  plaintiffs,  are  subsequent  appropriators 
of  water  from  Salt  River,  and  by  other  enumerated  devices, 
all  to  the  exclusive  profit  of  the  Arizona  Water  Company, 
plaintiffs  and  all  shareholders  of  the  Salt  River  Valley  Canal 
Company  in  like  situation  with  them  are,  to  their  continuous 
injury,  deprived  of  the  water  to  which  they  are  entitled  as 
shareholders  owning  lands  and  appropriating  water  through 
this  canal  to  beneficial  use  upon  such  lands,  and  are  forced 
to  pay  for  such  water  as  they  can  obtain  in  a  manner  and  in 
an  excessive  amount,  in  violation  of  rights  assured  to  them 
B3  such  shareholders;  that  plaintiffs  have  demanded  of  the 
Salt  River  Valley  Canal  Company,  its  officers  and  directors, 
that  they  remedy  the  abuses  complained  of,  but  that  relief  has 
been  denied,  due  to  the  wrongful  influence  and  control  exer- 
cised by  the  Arizona  Water  Company;  that  as  part  of  the 
general  wrongful  scheme  all  of  the  defendants  many  years 
ago  entered  into  a  wrongful  agreement  under  which  they  are 
dividing  the  water  of  Salt  River  in  stipulated  proportions 
among  themselves,  to  the  entire  disregard  of  the  rights  of 
plaintiffs  as  such  shareholders  and  beneficial  users  of  water. 
Appellees  contend  that  it  is  shown  upon  the  face  of  the 
complaint  that  this  agreement  was  entered  into  by  the  de- 
fendants so  long  ago  that  the  periods  prescribed  by  the  various 
statutes  of  limitation  set  up  in  the  demurrer  have  elapsed; 
moreover,  that  the  various  wrongs  complained  of  by  plain- 
tiffs have  been  continuously  perpetrated  for  a  period  longer 
than  that  prescribed  by  any  of  these  statutes.  Assuming, 
without  determining,  that  this  contention  is  well  founded,  it 
becomes  necessary  to  determine  whether  the  plaintiffs  are 
deprived  of  remedy  by  interposition  of  the  bar  of  any  or  all 
of  these  statutes.  There  is  nothing  in  the  complaint  to  dis- 
close that  any  person,  natural  or  artificial,  has  acquired  ad- 
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verse  rights  as  against  these  plaintiffs.  The  wrongfulness  of 
the  various  acts  of  the  defendants,  when  scratinized,  iQti- 
mately  consists  in  their  effect  to  deprive  the  plaintiffs  of  the 
use  of  water  to  which  they  allege  that  they  are  entitled,  and- 
to  impose  upon  them  unjust  burdens  in  the  use  of  such  water 
as  is  supplied  to  them.  No  one  of  the  defendants  appears  to 
have  an  appropriation  of  or  to  be  beneficially  using  any 
water.  Therefore  the  matter  resolves  itself  into  the  question 
whether  plaintiffs  are  deprived  of  remedy  by  virtue  of  the 
fact  that  for  a  period  in  excess  of  that  prescribed  by  any 
applicable  statute  of  limitations  they  have  permitted  the  de- 
fendants to  trespass  upon  their  rights  as  shareholders.  We 
believe  that  they  have  not  so  lost  their  remedy.  If  my  neigh- 
bor, playing  tennis,  pursues  a  stray  tennis-ball  upon  my  lawn, 
breaking  and  damaging  my  hedge  and  beds  of  flowers,  I  have 
a  cause  of  action  for  the  damage,  instantly  accruing,  which 
after  the  lapse  of  a  period  is  barred  by  statute.  Suppose  my 
neighbor  persists  in  his  tennis-playing  and  in  frequent  tres- 
passes in  pursuit  of  stray  balls  for  years  beyond  the  period  of 
limitation.  When  my  patience  is  finally  exhausted,  am  I  pre- 
vented from  recovering  damages  for  those  acts  of  trespass 
within  the  statutory  period,  or  from  obtaining  an  injunction 
to  prevent  future  trespass,  for  no  other  reason  than  that  I 
have  tolerated  the  acts  for  years  beyond  the  period  of  statu- 
tory limitation?  Such  is  neither  the  purpose  nor  the  effect 
of  the  statutes  of  limitation.  Of  course,  circumstances  may 
exist  which  would  make  it  inequitable  to  permit  plaintiffs, 
who  have  apparently  acquiesced  for  years  in  an  infringement 
upon  their  rights,  to  insist  upon  these  rights.  This  is  true 
irrespective  of  statutes  of  limitation,  and  involves  an  appli- 
cation of  the  doctrine  of  laches.  We  have  held  at  this  term 
in  Costello  v.  Muheim,  84  Pac.  906,  post,  p.  422,  that  if  such 
circumstances  exist,  and  do  not  appear  upon  the  face  of  the 
complaint,  they  must  be  specially  pleaded  in  defense.  It  is 
conceivable  that  by  reason  of  plaii^tiffs'  delay  some  appro- 
priators  and  beneficial  users  of  water  may  have  acquired  by 
adverse  user  rights  which  should  defeat  the  remedy  which 
plaintiffs  seek;  but  it  does  not  so  appear  upon  the  face  of 
this  complaint.  The  plaintiffs  are  not  seeking  damages  for 
wrongful  acts  perpetrated  prior  to  the  period  of  limitation, 
nor  relief  based  upon  such  acts;  but  are  seeking  to  put  an 
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end  to  wrongs  now  being  perpetrated  and  threatened  to  be 
continued.  Because  they  have  endured  these  wrongs  for  many 
years,  it  is  not  an  inevitable  conclusion  that  they  may  not  be 
heard  now  in  an  effort  to  end  them. 

From  the  statement  made  it  is  manifest  that  the  complaint 
is  not  obnoxious  to  general  demurrer  on  behalf  of  the  Salt 
River  Valley  Canal  Company  or  the  Arizona  Water  Company. 
The  agreement  set  up  in  the  complaint  and  alleged  to  be  in 
operation  among  all  the  defendants  is  sufficient  to  show  that 
the  Grand,  Maricopa,  Mesa,  and- Utah  canal  companies  have 
an  interest  in  the  continuance  of  at  least  a  portion  of  the 
wrongful  acts  complained  of,  and  therefore  that  they  may 
properly  be  brought  into  this  suit  as  parties  defendant.  See 
4  Thompson  on  Corporations,  sees.  4585,  4586. 

For  these  reasons,  the  demurrers  should  not  have  been  sus- 
tained, and  the  judgment  of  the  district  court  was  erroneous. 

The  judgment  is  reversed  and  the  case  remanded  to  the 
district  court  for  further  proceedings. 

SLOAN,  J.,  DOAN,  J.,  and  CAMPBELL,  J.,  concur. 


[Civfl  No.  898.    Filed  March  30,  1906.] 
[84  Pac.  906.] 

MARTIN  COSTELLO,  Plaintiff  and  Appellant,  v.  JOSEPH 

MUHEIM,  Defendant  and  Appellee. 

1.  Minis    and   Mining  —  Adverse    Possession  —  Evidence.  —  Actual, 

visible,  and  continuous  possession  of  a  mine  maj  not  be  held  to 
have  been  initiated  and  maintained  hj  one  who  sinks  deeper  bj 
six  or  ten  feet  a  shaft  of  unstated  depth  alreadj  existing  thereon, 
and  thereafter  does  no  other  act  upon  the  property  for  a  period 
of  seven  years,  in  the  absence  of  proof  that  this  act  would  nat- 
urally attract  attention  of  the  owner  should  he  visit  the  premisea. 

2.  Same — Suppiciency. — Hostile   acts   relied   upon    to   initiate    adverse 

possession  to  real  estate  must  be  such  as  to  carry  with  them  a 
presumption  that  they  would  be  observed  by  the  owner,  were  he  to 
visit  the  premises. 

8.  Statutes — Interpketation. — ^When  prior  to  its  adoption  a  statute 
has  received  an  interpretation  by  the  court  of  last  resort  of  the 


March,  1906.]  Costello  v.  Muheim.  423 

state  from  which  it  was  adopted,  such  interpretation  is  adopted 
with  the  statute. 

4.  Quieting  Title — Possession. — An  action  to  quiet  title  does  not  lose 

its  equitable  features  by  reason  of  the  fact  that  bj  statute  its 
procedure  has  been  somewhat  modified  and  its  scope  enlarged,  so  as 
to  permit  it  to  be  pursued  by  a  plaintiff  out  of  possession. 

5.  Equity — Laches. — Where  an  equitable  action  is  brought  within  the 

statutory  time  for  the  analogous  action  at  law,  if  it  does  not  so 
appear  on  the  face  of  the  bill,  the  defendant  must  show  by  his 
answer  that  extraordinary  circumstances  exist  which  require  the 
application  of  the  doctrine  of  laches. 

6.  Quieting  Title — ^Laches. — ^In  a  suit  to  quiet  title,  plaintiff  is  not 

guilty  of  laches  as  against  a  defendant  who  has  been  in  possession 
for  less  than  three  years,  where  the  only  grounds  for  urging  laches 
are  that  the  plaintiff  has  failed  to  pay  his  taxes,  or  list  his  prop- 
erty for  taxation,  for  a  period  of  eleven  years,  and  that  the  defend- 
ant, holding  a  void  tax-deed  to  the  property  in  question,  has  paid 
the  taxes  during  the  eleven  years,  and  has  within  three  yean 
expended  seven  hundred  and  eighty  dollars  in  improvements. 
(Syllabus  by  the  Court.) 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Reversed. 

Statement  of  facts: — 

Action  by  Martin  Costello  against  Joseph  Muheim  to  quiet 
title  to  a  patented  mining  claim.  From  a  judgment  for  de- 
fendant, plaintiff  has  appealed.    Reversed. 

James  Keilly,  (Ben  Goodrich,  of  Counsel),  for  Appellant. 

Miller  &  English,  for  Appellee. 

It  is  conceded  that  to  constitute  adverse  possession  there  are 
five  essential  elements :  1.  The  possession  must  be  hostile  and 
under  a  claim  of  right;  2.  It  must  be  actual;  3.  It  must  be 
notorious;  4.  It  must  be  exclusive;  and  5.  It  must  be  con- 
tinuous. 

In  determining,  however,  whether  possession  is  adverse  the 
circumstances  of  each  f)articular  case  require  careful  con- 
sideration. To  constitute  adverse  possession,  containing  all 
the  elements  of  adverse  possession,  it  is  not  necessary  there 
should  be  a  fence,  building,  or  other  improvements  made,  or 
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residence  upon  the  land.     Exoing  v.  Burnet,  11  Pet.  41,  9 
L.  Ed.  624 ;  Ellicott  v.  Pearl,  10  Pet.  412,  9  L.  Ed.  475. 

In  the  case  last  cited  the  court  says:  ''The  erection  of  a 
fence  is  nothing  more  than  an  act  evincing  an  intention  to 
assert  an  ownership  and  possession  over  the  property.  But 
there  are  many  other  acts  which  are  equally  evincive  of  such 
intention  and  of  asserting  such  ownership  and  possession. '^ 

Any  act  evincive  of  such  an  intention  is  as  much  evidence 
of  an  assertion  of  ownership  and  possession  as  would  be  the 
erection  of  a  building  or  fence  upon  the  premises. 

In  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  442,  12 
Sup.  Ct.  239,  35  L.  Ed.  1073,  the  court  says:  ''In  Swing  v. 
Burnet,  11  Pet.  41,  [9  L.  Ed.  624],  it  was  held  that  neither 
actual  occupancy,  nor  cultivation,  nor  residence  was  necessary 
to  constitute  actual  possession;  that  where  the  property  is 
so  situated  as  not  to  admit  of  any  personal  useful  improve- 
ments,  and  the  claim  of  the  party  has  been  evidenced  by  piiblie 
acts  of  ownership,  such  as  he  would  exercise  over  other 
property  which  he  claimed  in  his  own  right,  and  would 
not  exercise  over  property  which  he  did  not  claim,  such 
possession  will  create  a  bar  under  the  statutes  of  limitations; 
that  what  acts  may  or  may  not  constitute  a  possession  are 
necessarily  varied,  and  depend  to  some  extent  upon  the  nature, 
locality,  and  use  to  which  the  property  may  be  applied,  the 
situation  of  the  parties,  and  a  variety  of  circumstances  which 
have  necessarily  to  be  taken  into  consideration  in  determining 
the  question." 

In  the  case  at  bar  payment  by  the  defendant  and  his 
grantor  of  taxes  for  about  eleven  years  prior  to  the  commence- 
ment of  this  action  is  strong  evidence  of  a  claim  of  title,  and 
the  failure  of  the  plaintiff  to  make  claim  to  the  land  or  to 
pay  the  taxes  themselves,  is  some  evidence  of  abandonment 
of  any  right  in  or  claim  to  the  property,  and  the  payment  of 
these  taxes  is  some  evidence  that  the  possession  was  under 
claim  of  right  and  was  adverse.  Ewing  v.  Burnet,  supra; 
Holtzm^n  v.  Douglas,  168  U.  S.  284,  18  Sup.  Ct.  65,  42  L.  Ed. 
468;  Fletcher  v.  Fuller,  120  U.  S.  534,  7  Sup.  Ct.  667,  30 
L.  Ed.  759 ;  Harris  v.  McOovem,  99  If.  S.  167,  25  L.  Ed.  319. 

The  defendant's  grantor  not  only  paid  the  taxes,  but  as- 
serted dominion  over  the  land  by  sinking  a  shaft  thereon  and 
by  a  conveyance  of  the  land  to  the  defendant.    Again  these 
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acts  of  ownership  were  asserted  under  a  deed  duly  recorded. 
Possession  under  a  deed  duly  recorded  is  sufficient  notice  of 
a  claim  of  right  to  make  such  possession  adverse.  Forest  v. 
Jackson,  56  N.  H.  357 ;  Bracken  v.  Jones,  63  Tex.  184. 

In  legal  effect,  this  is  an  action  to  set  aside  as  voidable  an 
execution  sale  of  land  made  in  the  year  1892,  some  eleven 
years  prior  to  the  commencement  of  this  action.  No  excuse  for 
this  delay  is  pleaded  by  the  plaintiff,  and  this  of  itself  is  suffi- 
cient to  bar  the  plaintiff  from  any  relief.  Marsh  v.  Whitmore, 
21  Wall.  185,  22  L.  Ed.  485 ;  Badger  v.  Badger,  2  Wall.  87,  17 
L.  Ed.  836 ;  Richards  v.  Mackall,  124  U.  S.  187,  8  Sup.  Ct.  437, 
31  L.  Ed.  399 ;  PearsdU  v.  Smith,  149  U.  S.  237,  13  Sup.  Ct. 
833,  37  It.  Ed.  717 ;  Parker  v.  Dacres,  130  U.  S.  50,  9  Sup.  Ct. 
433,  32  L.  Ed.  851 ;  Alsop  v.  Riker,  155  U.  S.  461,  15  Sup. 
Ct.  162,  39  L.  Ed.  223 ;  Abraham  v.  Ordway,  158  U.  S.  421, 
15  Sup.  Ct.  894,  39  L.  Ed.  1039 ;  Cornell  v.  Oreen,  43  Fed. 
109 ;  Vanvleet  v.  Sledge,  45  Fed.  784 ;  McMonagle  v.  McOlinn, 
85  Fed.  92 ;  Rhino  v.  Emery,  65  Fed.  836 ;  Halsey  v.  Cheney, 
68  Fed.  768,  15  C.  C.  A.  656 ;  Caulk  v.  Pace,  53  Fed.  714,  3 
C.  C.  A.  631 ;  Billing  v.  Oilmer,  60  Fed.  337,  8  C.  C.  A.  645 ; 
Banner  v.  Moulton,  138  U.  S.  495,  11  Sup.  Ct.  408,  34  L.  Ed. 
1036 ;  Underwood  v.  Dugan,  139  U.  S.  383,  11  Sup.  Ct.  618, 
35  L.  Ed.  198. 

NAVE,  J. — ^Appellant  brought  suit  under  the  statute  to 
quiet  title  to  the  Hidden  Treasure  patented  mining  claim. 
The  defendant  pleaded  the  bar  of  the  following  statute  of 
limitations:  '* Every  suit  instituted  to  recover  real  property 
as  against  any  person  having  peaceable  and  adverse  possession 
thereof,  cultivating,  using  and  enjoying  the  same,  and  paying 
taxes  thereon,  if  any,  and  claiming  under  a  deed  or  deeds 
duly  recorded,  shall  be  instituted  within  five  years  next  after 
the  cause  of  action  shall  have  accrued,  and  not  afterwards." 
Part  of  par.  2937,  Rev.  Stats.  1901.  The  facts  in  the  case  are 
as  follows:  On  December  9,  1886,  by  its  patent,  the  United 
^tates  conveyed  the  Hidden  Treasure  mine  to  William  M. 
Bennett  and  J.  G.  Woods.  In  the  month  of  June,  1903,  a 
few  days  prior  to  the  institution  of  this  suit,  the  patentees 
conveyed  the  mine  to  plaintiff.  In  the  year  1892  A.  H. 
Emanuel,  defendant's  grantor,  purchased  this  property  at 
tax-sale.    On  June  1,  1893,  after  the  expiration  of  the  period 
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of  redemption,  Emanuel  obtained  the  tax-sale  deed  therefor 
and  recorded  the  same  on  August  24,  1893.  He  paid  the 
taxes  on  the  property  for  each  year  after  his  purchase  until  he 
conveyed  it  to  the  defendant  in  the  year  1900.  Since  this 
time  the  defendant  has  paid  the  taxes.  Neither  plaintiff  nor 
plaintiff's  grantors  paid  the  taxes  on  this  property,  or  listed 
it  for  taxation,  at  any  time  since  the  year  1892.  After  the 
purchase  by  him  at  the  tax-sale,  and  either  before  or  after 
the  delivery  of  the  deed,  Emanuel  sunk  deeper,  by  six  or  ten 
feet,  at  an  expense  of  eighty  dollars,  a  shaft  already  on  the 
ground.  This  was  done  not  later  than  the  year  1893.  He 
performed  no  other  act  of  ownership  upon  the  property,  with 
the  exception  of  the  payment  of  the  taxes  thereon.  Defendant, 
after  purchasing  the  property  in  the  year  1900,  during  the 
month  of  August,  sunk  and  timbered  a  new  shaft  upon  it, 
forty-four  feet  deep,  at  an  expense  of  seven  hundred  and 
eighty  dollars.  He  has  performed  no  other  work  upon  it;  but 
since  his  purchase  has  visited  it  frequently  and  **  looked  over 
it."  Upon  these  facts  the  trial  court  found  **that  ever  since 
the  year  1893  the  defendant  and  his  grantor  have  been  in  the 
peaceable,  adverse  x>ossession  of  the  Hidden  Treasure  mine, 
using  and  enjoying  same  and  paying  taxes  thereon  and  claim- 
ing same,  under  deed  duly  recorded  in  the  office  of  the  re- 
corder of  Cochise  County,"  and  concluded,  therefore,  that 
plaintiff's  cause  of  action  is  barred  by  the  statute  as  pleaded. 
The  court  found,  also,  **that  the  grantors  of  plaintiff  were 
guilty  of  gross  laches  in  the  premises  in  not  paying  the  taxes 
due  on  said  Hidden  Treasure  mine  for  more  than  ten  years, 
and  making  no  effort  to  see  if  the  taxes,  or  any  taxes,  were 
due  thereon,  and  in  failing  to  list  said  property  for  taxes,  and 
in  failing  to  assert  ownership  of  the  property,  for  more  than 
10  years,  while  said  property  was  in  the  possession  of  the 
adverse  claimant,  and  permitting  the  purchaser,  from  the 
grantee  in  the  tax-deed,  to  make  valuable  improvements 
thereon  without  notice  of  adverse  claim  on  the  part  of  said 
grantors  of  plaintiff."  Upon  these  findings  plaintiff,  appeal^ 
ing,  predicates  error.  He  urges,  also,  that  the  trial  court  erred 
in  admitting  in  evidence  the  tax-deed  to  defendant's  grantor, 
on  the  ground  that  it  is  void  on  its  face.  Without  setting 
forth  the  deed  or  discussing  the  point  at  length,  it  is  sufficient 
to  observe  that  in  our  opinion  the  deed  complies  with  the 
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provisions  of  paragraph  2701  of  the  Revised  Statutes  of  Ari- 
zona of  1887,  in  force  at  the  time  of  the  execution  thereof, 
and  is  not  void  upon  its  face.  We  are  not  called  upon  to 
determine  whether  it  is  void  in  fact.  From  the  answer  it  is 
apparent  that  the  deed  was  not  relied  upon  by  defendant  as 
a  muniment  of  title  sufficient  in  itself.  It  appears  from  the 
record  that  the  trial  proceeded  upon  the  assumption  that  it 
was  in  fact  void.  Argument  in  this  court  has  proceeded  upon 
the  same  assumption.  Therefore  we  shall  likewise  assume  that 
the  deed,  while  valid  upon  its  face,  is  void  in  fact. 

The  appellant  presents  two  points  of  objection  to  the  court's 
finding  as  to  adverse  possession :  The  first  is  that  it  cannot  be 
determined  from  the  testimony  whether  Emanuel  sunk 
deeper  the  old  shaft  on  the  property  before  or  after  the  de- 
livery of  the  tax-deed,  and  that,  if  he  did  so  before  the  expi- 
ration of  the  period  of  redemption  from  the  tax-sale,  he  was 
a  mere  trespasser,  and  could  not  thereby  initiate  adverse  pos- 
session. We  do  not  deem  it  necessary  to  consider  the  ques- 
tion thus  raised  in  view  of  our  conclusion  upon  the  second 
point  of  objection, — ^to  wit,  the  objection  that,  in  any  view, 
Emanuel  was  not  in  adverse  possession.  By  paragraph  2944 
of  the  Revised  Statutes  of  1901  adverse  possession  is  defined 
to  be  ''an  actual  and  visible  appropriation  of  the  land,  com- 
menced and  continued  under  a  claim  of  right  inconsistent 
with  and  hostile  to  the  claim  of  another. "  It  is  to  be  observed 
that  the  only  act  of  ownership  exercised  by  Emanuel  upon 
the  property  consisted  in  sinking  to  a  greater  depth,  by  six 
or  ten  feet,  a  shaft  already  in  the  ground,  and  that  a  period 
of  seven  years  then  elapsed,  during  which  the  claim  lay  un- 
touched and  unvisited,  until  defendant  purchased  it  from 
Emanuel. 

The  appellee,  to  support  the  court's  finding,  cites  a  number 
of  decisions  of  the  supreme  court  of  the  United  States. 
The  scope  of  the  cited  cases  is  quite  fully  covered  by  the 
following  quotation  from  the  opinion  of  that  court  in  Sim- 
mons Creek  Coal  Company  v.  Doran,  142  U.  S.  442,  12  Sup. 
Ct.  248,  35  L.  Ed.  1063:  '*In  Swing  v.  Burnet,  11  Pet 
41,  9  L.  Ed.  624,  it  was  held  that  neither  actual  occupancy, 
nor  cultivation,  nor  residence  was  necessary  to  constitute 
actual  possession;  that  where  the  property  is  so  situated  as 
not  to  admit  of  any  permanent  useful  improvements,  and  the 
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continued  claim  of  the  party  has  been  evidenced  by  public 
acts  of  ownership  such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right  and  would  not  exercise 
over  property  he  did  not  claim,  such  possession  will  create  a 
bar  under  the  statutes  of  limitations;  that  what  acts  may 
or  may  not  constitute  a  possession  are  necessarily  varied  and 
depend  to  some  extent  upon  the  nature,  locality,  and  use  to 
which  the  property  may  be  applied,  the  situation  of  the 
parties,  and  a  variety  of  circumstances  which  have  necessarily 
to  be  taken  into  consideration  in  determining  the  question/* 
These  expressions  lay  down  a  well-founded  general  rule,  but 
do  not  seem  to  us  to  sustain  the  contention  that  both  '^ actual" 
and  '^visible"  appropriation  of  the  land  is  ''commenced  and 
continued''  by  the  act  of  sinking  deeper,  from  six  to  ten 
feet,  a  shaft  already  on  a  mining  claim  followed  by  no 
other  act  on  the  premises  for  seven  years.  We  will  not 
undertake  to  say  how  much  further  the  adverse  claimant 
should  have  gone  to  make  good  his  appropriation,  but  we 
cannot  assume  that  the  addition  of  a  few  feet  to  a  shaft 
of  unstated  depth,  and  the  probable  consequential  addition 
of  a  little  ore  and  waste  to  a  dump,  followed  by  no  other 
disturbance  of  the  situation  for  seven  years,  would  be  ob- 
served by  any  other  than  the  most  critically  observant.  There 
is  no  testimony  tending  to  show  that  the  work  so  done  was 
such  as  to  attract  the  attention  of  the  owner,  even  though 
he  were  looking  over  the  claim  with  a  view  of  discovering 
evidences  of  acts  of  a  possible  adverse  claimant.  We  are  not 
to  be  understood  as  holding  that  the  quantity  of  work  done 
is  the  standard,  or  that  hostile  acts  must  be  renewed  or  re- 
peated, in  order  to  initiate  and  maintain  adverse  x)ossession. 
But  we  hold  that  the  hostile  acts  relied  upon  must  be  such 
as  to  carry  with  them  a  presumption  that  they  would  be 
observed  by  the  owner,  were  he  to  visit  the  premises.  If  a 
mere  statement  of  the  acts  does  not  show  that  they  are  such, 
the  conditions  should  be  shown  which  tend  to  prove  them 
such.  We  adopted  the  statute  in  question  from  the  statutes 
of  Texas.  Prior  to  its  adoption  it  had  been  interpreted  by 
the  court  of  last  resort  of  that  state  as  requiring  one  relying 
upon  it  to  show  **such  open,  notorious  and  visible  occupation 
as  would  constitute  that  adverse  possession,  use  or  enjoyment 
by  which  the  presumption  of  notice  and  acquiescence  upon 
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the  part  of  the  true  owner  would  arise  to  bar  his  right." 
Stegall  v.  Huff,  54  Tex.  197.  We  adopted  this  interpretation 
with  the  statute. 

Appellant  presents,  further,  that  the  court  erred  in  holding 
him  to  be  estopped  by  l€u;hes  from  pursuing  this  action. 
He  contends — 1.  That  this  action,  being  brought  under  a 
statute  prescribing  its  form  and  scope,  is  not  an  action  in 
equity,  and  therefore  that  laches  cannot  be  invoked  by  defend- 
ant; 2.  That  if  plaintiff's  laches  is  a  defense  in  this  action, 
it  must  be  pleaded  in  the  answer;  and  3.  That  if  these  two 
points  are  not  well  taken,  that  the  facts  do  not  support  the 
finding  that  the  plaintiff  is  guilty  of  laches.  We  do  not 
think  it  necessarily  follows  from  the  fact  that  by  our  statute 
the  scope  of  the  action  to  quiet  title  has  been  enlarged 
to  permit  it  to  be  pursued  by  a  plaintiff  out  of  possession 
and  its  procedure  somewhat  modified  that  the  action  has 
thereby  lost  its  equitable  features.  Therefore  the  first 
point  of  objection  to  this  finding  is  not  well  taken.  As  to 
the  second  point,  we  think  we  may  with  propriety  apply  the 
rule  laid  down  by  the  circuit  court  of  appeals,  eighth  circuit, 
in  Baynton  v.  Haggart,  120  Fed.  830,  57  C.  C.  A.  312,  as 
follows:  *' While  courts  of  equity  are  not  bound  by,  they 
ordinarily  act  or  refuse  to  act  in  analogy  to,  the  statutes 
of  limitations  relating  to  actions  at  law  of  like  char- 
acter. When  a  suit  is  brought  after  the  time  fixed  by  the 
analogous  statute,  the  burden  is  on  the  complainant  to  plead 
and  prove  that  it  would  be  inequitable  to  apply  it  to  his 
case,  and  when  a  suit  is  brought  within  the  statutory  time 
for  the  analogous  action  at  law  the  burden  is  on  the  defend- 
ant to  show,  either  from  the  face  of  the  bill  or  by  his  answer, 
that  extraordinary  circumstances  exist  which  require  the 
immediate  application  of  the  doctrine  of  laches."  Under 
the  view  we  have  expressed  as  to  the  facts  in  this  case,  pos- 
session of  the  property  in  question,  adverse  to  the  plaintiff, 
had  not  been  initiated  prior  to  the  month  of  August,  1900, 
at  which  time  the  defendant  sunk  upon  the  property  and 
timbered  a  new  shaft  forty-four  feet  deep.  This  was  less 
than  three  years  prior  to  the  institution  of  this  suit.  The 
suit  was  brought  within  the  statutory  time  for  the  analogous 
action  at  law,  and,  since  they  did  not  appear  on  the  face  of 
the  complaint,  the  defendant  should  have  pleaded  the  facts 


430         PpcENix  Wates  Co.  v.  Common  Council.     [9  Ariz. 

which  tend  to  show  that  the  plaintiff  ought  not,  in  equity, 
be  allowed  to  maintain  the  action,  if  such  facts  exist. 

Furthermore,  we  concur  with  the  appellant's  contention 
that  the  facts,-  as  they  appear  in  this  record,  do  not  show  him 
to  be  guilty  of  laches.  To  hold,  in  an  action  to  quiet  title, 
that  the  plaintiff  may  not  recover  against  a  defendant  who 
has  been  in  possession  for  less  than  three  years,  for  no  other 
reason  than  that  the  plaintiff  has  failed  to  pay  his  taxes,  or 
list  his  property  for  taxation,  for  a  period  of  eleven  years, 
while  the  defendant,  holding  a  void  tax-deed  to  the  property, 
has  paid  the  taxes  during  the  eleven  years,  and  has,  within 
three  years,  expended  seven  hundred  and  eighty  dollars  in 
improvements,  extends  the  doctrine  of  laches  to  a  degree  not 
supported  by  any  precedent  cited  to  us.  We  are  unwilling 
so  to  extend  it.  Plaintiff  is  not  precluded  by  laches  from 
maintaining  this  suit,  unless  by  reason  of  his  course  defendant 
has  been  misled  to  his  injury,  or  the  property  has,  at  defend- 
ant's risk  and  expense,  been  greatly  enhanced  in  value  while 
plaintiff  lay  by  awaiting  the  turn  of  events  to  assert  his  claim, 
or  unless  some  other  facts  exist,  not  now  disclosed  in  this 
record,  showing  inequity  in  the  plaintiff's  position.  The 
case  of  Twin  Lick  Oil  Co,  v.  Marbury,  91  U.  S.  587,  23  L.  Ed. 
328,  is  illustrative. 

By  reason  of  these  errors  the  judgment  is  reversed  and  the 
cause  remanded  for  new  trial. 

KENT,  C.  J.,  SLOAN,  J.,  and  CAMPBELL,  J.,  concur. 


[Civil  No.  908.    Filed  March  30,  1906.] 
[84  Pac.  1095.] 

PHCENIX  WATER  COMPANY,  a  Corporation,  Plaintiflf 
and  Appellant,  v.  THE  COMMON  COUNCIL  OF  THE 
CITY  OF  PHCENIX,  Defendant  and  Appellee. 

1.  Waters — ^Municipal  Corporations — Grant  of  Franchise — Implikd 
Contracts. — There  cannot  be  an  implied  contract  in  a  grant  of 
franchise  by  a  manicipalitj  that  it  will  do  nothing  to  impair  or 
destroy  the  value  thereof,  or  that  it  will  not  enter  into  competi- 
tion with  the  grantee.  Such  a  restraint  can  be  imposed  onlj  hj 
express  provision. 
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2.  Same — Operation  op  Waterworks — Judicial  Review. — The  question 

whether  the  eonstmction  and  operation  by  a  citj  of  a  system  of 
waterworks,  determined  upon  in  a  lawful  manner,  would  be  an 
economical  and  wise  enterprise  is  not  a  matter  for  judicial  inquiry. 

3.  Municipal  Corporations — ^Issue  op  Bonds — Election — CtoLLATERAL 

Attack. — An  election  to  determine  whether  municipal  bonds  shall 
be  issued  having  been  held  lawfully  and  the  return  thereof,  lawful 
on  its  face,  showing  the  proposition  to  have  prevailed  by  the  lawful 
majority,  the  return  cannot  be  attacked  eollaterally  for  errors  or 
fraud  in  the  conduct  of  the  election  pt  in  the  registration  preced- 
ing it. 

(Syllabus  by  the  Court.) 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    AflSrmei 

Dismissed  with  costs,  per  stipulation.  204  U.  S.  675,  51  L. 
Ed.  674. 

Statement  of  facts: — 

Action  by  the  Phoenix  Water  Company  to  restrain  the  city 
of  Phoenix  from  issuing  bonds  for  the  purpose  of  constructing 
a  water-works  system.  From  a  judgment  sustaining  a  demur- 
rer to  its  complaint  plaintiff  has  appealed.    Affirmed. 

C.  F.  Ainsworth,  Chalmers  &  Wilkinson,  and  Dillon  &  Hub- 
bard, for  Appellant. 

Bennett  &  Bennett,  for  Appellee. 

NAVE,  J.— The  appellant,  the  Phoenix  Water  Company,  a 
corporation,  in  April,  1904,  brought  suit  in  the  district  court 
of  Maricopa  County  to  restrain  the  city  council  of  the  city 
of  Phoenix  from  issuing,  selling,  and  disposing  of  its  bonds 
proposed  to  be  issued  and  disposed  of  for  the  purpose  of  con- 
structing a  system  of  waterworks  for  the  city  of  Phoenix,  Ari- 
zona. The  defendant  interposed  a  general  demurrer  to  the 
complaint.  The  demurrer  was  sustained.  The  plaintiff  elected 
to  stand  on  the  complaint  unamended,  whereupon  judgment 
was  entered  upon  the  demurrer.  From  this  judgment  the 
Phoenix  Water  Company  has  appealed. 

The  body  of  the  complaint  in  this  case  occupies  thirty  pajres, 
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while  the  exhibits  attached  thereto  occupy  an  additional  fifteen 
pages.    We  do  not  deem  it  necessary  to  the  expression  of  our 
opinion  to  set  this  complaint  forth  in  full.     Plaintiff  com- 
plains in  substance  that  the  city  of  Phoenix,  in  February,  1889, 
granted  a  franchise,  to  endure  twenty-five  years,  for  the  con- 
struction of  a  system  of  waterworks  in  that  city  to  one  Gardi- 
ner, by  whom  the  franchise  was  assigned  to  the  plaintiff ;  that 
the  franchise,  by  its  terms,  should  endure  for  an  additional 
twenty-five  years,  unless  the  city  should  exercise  a  privilege 
reserved  therein  to  purchase  the  grantee's  plant;  that  the 
consideration  recited  for  this  franchise  is  that  the  grantee  shall, 
during  its  term,  supply  water  free  of  charge  for  the  use  of 
the  fire-department,  city  oflScers,  free  public  schools,  churchesy 
for  a  spray-fountain  in  each  public  park,  a  drinking-f ountain 
in  each  ward,  and  for  flushing  the  public  sewers  and  gutters ; 
that  the  city,  upon  its  part,  contracted,  during  the  existence 
of  the  franchise,  to  pay  a  rental  of  seventy  dollars  per  annum, 
each,  for  fifty  fire  hydrants,  or  such  larger  number  as  should 
be  required  by  the  city;  that  plaintiff  and  his  grantee  have 
expended  five  hundred  thousand  dollars  in  constructing  and 
perfecting  their  waterworks,  and  that  at  the  present  time  there 
are  outstanding  mortgage  bonds,  secured  by  the  waterworks 
and  franchise,  in  the  sum  of  five  hundred  thousand  dollars; 
that  if  the  defendant  constructs  its  own  waterworks  it  will 
impair,  if  not  entirely  destroy,  the  value  of  the  plaintiff's 
waterworks  and  cause  partial  or  entire  loss  to  its  bondholders. 
Still  further  plaintiff  shows  that  it  is  a  taxpayer  in  the  city 
of  Phoenix,  paying  taxes  annually  in  the  amount  of  about 
one  thousand  dollars;  that  the  election  in  which  taxpaying 
voters  voted  on  the  question  of  the  issuance  of  the  bonds,  the 
sale  of  which  is  sought  here  to  be  restrained,  was  conducted  by 
election  officers  who  were  determined  to  cany  the  election  in 
favor  of  such  issue  of  bonds;  that  registration  for  this  election 
was  so  fraudulently  conducted  that  several  hundred  persons 
not  qualified  to  vote  were  registered  for  the  purpose  of  voting 
for  the  issuance  of  the  bonds,  and  a  number  of  persons  qualified 
to  vote,  known  to  be  opposed  to  the  issuance  of  the  bonds, 
were  refused  registration ;  that  in  consequence  a  large  number 
of  unlawful  votes  was  received  and  counted  in  favor  of  such 
bond  issue  and  a  large  number  of  qualified  voters  not  allowed 
to  vote  who,  if  they  had  voted,  would  have  voted  against  the 
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issae;  that  the  number  of  fraudulent  votes  so  received,  and 
the  number  of  qualified  voters  not  allowed  to  vote,  each  was 
suf&cient  to  change  the  result  of  the  election;  that  it  is  un- 
economical and  would  be  disastrous  to  the  city  of  Phoenix  to 
erect  its  own  waterworks.-  Therefore,  both  to  prevent  an 
irreparable  injury  to  itself,  its  business,  and  its  bondholders, 
and  also  as  a  taxpayer,  to  set  aside  the  result  of  the  fraudulent 
election  and  to  prevent  waste  of  the  city's  money,  and  an 
imposition  of  heavy  taxes,  the  plaintiff  asks  that  the  city  be 
restrained  from  issuing,  selling,  or  otherwise  disposing  of  its 
bonds. 

Appellant's  contention,  briefly  stated,  is  that  its  complaint 
states  a  good  cause  of  action  for  the  following  reasons: 
1.  That  the  city  is  about  to  violate,  to  plaintiff's  irreparable 
damage,  an  implied  contract  not  to  enter  business  in  compe- 
tition with  it;  2.  That  the  city  is  about  to  injure  plaintiff 
as  a  taxpayer  by  embarking  in  an  imnecessary,  ill-advised, 
money-losing  business  enterprise;  and  3.  In  support  of  each 
of  these  propositions,  that  unqualified  persons  were  allowed 
to  register  and  vote  for  the  issuance  of  municipal  bonds  and 
qualified  persons  prevented  from  registering  and  voting  who 
would  have  voted  against  the  issue,  whereby,  illegally  and 
fraudulently,  the  return  showed  that  those  supporting  the  issue 
had  prevailed. 

There  cannot  be  an  implied  contract  in  a  grant  of 
franchise  by  a  municipality  that  the  municipality  will  do 
nothing  to  impair  or  destroy  the  value  thereof,  or  that 
it  will  not  enter  into  competition  with  the  grantee.  Such  a 
restraint  can  be  imposed  only  by  an  express  provision.  It 
would  be  a  work  of  supererogation  to  reiterate  the  reasons, 
founded  on  public  policy,  which  have  led  courts  to  lay  down 
these  principles.  They  are  set  forth  in  the  following  cases, 
strikingly  in  point:  KnoxvUle  Water  Co.  v.  Knoxville,  200 
U.  S.  22,  26  Sup.  Ct.  224,  50  L.  Ed.  353 ;  Joplin  v.  Light  Co., 
191  U.  S.  150,  24  Sup.  Ct.  43,  48  L.  Ed.  127 ;  Bienville  Water 
Supply  Co.  V.  Mobile,  175  U.  S.  109,  20  Sup.  Ct.  40,  44  L.  Ed. 
92 ;  Hamilton  Oas  Light  Co.  v.  Hamilton,  146  U.  S.  258,  268, 
13  Sup.  Ct.  90,  36  L.  Ed.  693.  We  do  not  deem  it  tenable 
that  the  question  whether  the  construction  and  operation,  by 
the  city  of  Phcenix,  of  a  system  of  waterworks  would  be  an 
economical  and  wise  enterprise  for  the  city  and  taxpayers 
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is  a  matter  for  judicial  inquiry.  The  determination  of  this 
fact  is  lodged  in  the  discretion  of  the  city  officers  and  of  the 
taxpayers  themselves  at  the  bond  election.  Moreover,  the 
election  having  been  held,  in  compliance  with  the  law,  and 
the  return  thereof,  lawful  on  its  face,  showing  that  those 
supporting  the  issue  of  the  bonds  had  prevailed  by  the  lawful 
majority,  this  return  cannot  collaterally  be  attacked  for  errors 
or  frauds  aUeged  to  have  occurred  in  the  conduct  of  the 
election  or  in  the  registration  preceding  it.  CarroU  County 
V.  SmUh,  111  U.  S.  560,  565,  4  Sup.  Ct.  539,  28  L.  Ed.  517 ; 
HamUton  v.  Carroll,  82  Md.  326,  33  Atl.  648. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  DOAN,  J.,  and  CAMPBELL,  J.,  concur. 


[Civil  No.  910.    PUed  March  30,  1906.] 
[84  Pac.  1097.] 

PHCE3NIX  AND  EASTERN  RAILROAD  COMPANY,  a 
Corporation,  Plaintiff  and  Appellant,  v.  ARIZONA 
EASTERN  RAILROAD  COMPANY,  a  Corporation,  De- 
fendant  and  Appellee. 

■ 

1.  Bailsoabs — ^Public  Lands — Grant  of  Bight  op  Wat. — ^Legal  title 
to  a  right  of  waj  sought  by  a  railroad  company  under  the  grant 
of  the  act  of  Congress  of  March  3,  1875,  (chap.  152,  18  Stats. 
482;  T7.  S.  Comp.  Stats.  1901,  p.  1568,)  vests  upon  the  approval 
bj  the  secretary  of  the  interior  of  the  profile  of  its  road,  and  not 

I  prior  thereto. 

i 

I  2.  Same — ^Rival  Claimants — Approval  of  Profile. — ^When  rival  aspi- 

rants for  the  same  right  of  way  under  the  act  of  Congress  of 
March  3,  1875,  (chap.  152,  18  Stats.  482;  U.  8.  Comp.  Stats. 
1901,  p.  1568,)  file  profiles  covering  it,  a  duty  devolves  upon  the 
secretary  of  the  interior  to  determine  from  the  facts  which  com- 
pany has  superior  claim  to  the  approval  of  its  profile  and  to  give 
his  approval  acordingly. 

S.  Same — Contest  in  Interior  Department. — ^While  a  contest  is  pend- 
ing before  the  secretary  of  the  interior  between  rival  railroad 
companies  seeking  approval   of  conflicting  profiles  of  their  roads 
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under  the  act  of  Congress  of  March  3,  1875,  (chap.  152,  sec.  4,*  18 
Btats.  483;  U.  S.  Comp.  Stats.  1901,  p.  1569,)  courts  should  not 
assume  jurisdiction  to  determine  the  ultimate  right  of  possession 
of  the  right  of  way  in  eontroyergy. 

4.  Sahb — ^Injunction. — Pending   determination   of   such   a   contest,   a 

court  ought,  in  the  interest  of  the  public  as  well  as  in  the  interest 
of  the  company  showing  the  greater  immediate  equity,  upon  appli- 
cation of  the  company  interested,  by  appropriate  temporary  orders, 
to  protect  it  in  the  construction  of  its  road. 

5.  Same — Change  or  Location.. — A  railroad  company  which  has  ob- 

tained approval,  under  the  act  of  Congress  of  March  3,  1875,  (chap. 
152,  sec.  4,  18  Stats.  483;  U.  S.  Comp.  Stats.  1901,  p.  1569,)  of  a 
profile  of  its  road,  may  change  a  portion  of  its  location,  provided 
such  change  does  not  interfere  with  intervening  rights. 

0.  Same. — A  rival  company  which  is  not  misled  by  the  acts  of  a  com- 
pany so  changing  or  seeking  to  change  its  location,  and  which  has 
not  acquired  intervening  rights,  may  not  be  heard  to  complain  of 
•uch  change. 

(Syllabus  by  the  Court.) 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
Fletcher  M.  Doan,  Judge.    Reversed. 

On  appeal  to  the  United  States  Supreme  Court 

Statement  of  facts: — 

Action  on  complaint  and  cross-complaint  to  obtain,  and 
enjoin  interference  with,  possession  of  a  railroad  right  of  way. 
From  a  judgment  against  plaintiff,  granting  affirmative  relief 
to  defendant,  plaintiff  has  appealed.    Reversed. 

T.  J.  Norton,  U.  T.  Clotfelter,  L.  H.  Chalmers,  and  B.  W. 
Camp,  for  Appellant. 

Eugene  S.  Ives,  for  Appellee. 

The  Arizona  Company  became  a  specific  grantee  under  the 
act  of  Congress  on  February  19th,  the  date  upon  which  it 
filed  its  articles  of  incorporation  and  proofs  of  organization 
in  the  office  of  the  register  of  the  land-office  at  Tucson,  and 
from  and  after  that  date  was  qualified  to  select  and  locate  a 
railroad  right  of  way  on  the  public  domain.  Van  Wyck  v. 
Knevals,  106  U.  S.  360, 1  Sup.  Ct.  336,  27  L.  Ed.  201 ;  Kueteni 
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Valley  B.  B.  Co.,  28  L.  D.  439;  Washington  etc.  By.  Co.  v. 
CoBur  d'Alene  B.  B.  Co.,  52  Fed.  765. 

The  fact  that  the  Phoenix  Company  had  acquired  a  right  of 
way  on  the  south  side  of  the  river  in  October,  1902,  is  fatal  to 
its  acquiring  any  rights  over  the  ground  in  dispute  prior  to 
the  filing  of  its  relinquishment  of  said  south  side  right  of  way. 
Bailroad  Company  v.  Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct 
566,  28  L.  Ed.  1122;  Land  Co.  v.  OHffey,  143  U.  S.  32,  12 
Sup.  Ct.  362,  36  L.  Ed.  64;  Smith  v.  Northern  Pacific  Co., 
58  Fed.  516,  7  C.  C.  A.  397 ;  Oregon  B.  B.  Co.  v.  KirkenhaU, 
26  L,  D.  594. 

NAVE,  J. — ^Throughout  this  opinion,  for  brevity,  the  Phoe- 
nix and  Eastern  Bailroad  Company  will  be  denominated  the 
''Phoenix  Company"  and  the  Arizona  Eastern  Railroad  Com- 
pany the  "Arizona  Company."  The  Phoenix  Company 
brought  an  action  against  the  Arizona  Company  seeking  to 
establish  possession  and  right  of  possession  of  a  strip  of  land, 
varying  from  one  hundred  feet  to  two  hundred  feet  in  width, 
eighteen  miles  long,  lying  on  the  north  side  of  the  Oila  River, 
between  Kelvin  and  Dudleyville,  in  Pinal  County,  for  use  as 
a  right  of  way  for  its  railroad,  and  to  restrain  the  Arizona 
Company  from  interfering  with  this  possession.  It  appears 
from  the  evidence,  however,  that  the  controversfy  was  confined 
to  a  strip  somewhat  less  than  sixteen  miles  in  length.  The 
Arizona  Company  traversed  this  complaint  and  filed  a  cross- 
complaint  praying  for  the  same  affirmative  relief  as  that 
sought  by  plaintiff.  The  trial  court  found  the  facts  adversely 
to  plaintiff  and  entered  judgment  decreeing  the  Arizona  Com- 
pany to  be  entitled  to  the  exclusive  possession  of  the  right  of 
way  in  controversy,  and  perpetually  enjoining  the  Phoenix 
Company  from  taking  possession  of  any  part  thereof,  from 
constructing  or  operating  a  railroad  thereon,  and  from  in  any 
manner  interfering  with,  hindering,  or  delaying  the  construc- 
tion or  operation,  by  the  Arizona  Company,  of  their  line  of 
railroad  thereon.  The  Phoenix  Company  was  duly  incor- 
porated and  organized,  under  the  laws  of  this  territory,  in 
August,  1901,  for  the  purpose  of  constructing  and  operating 
a  railroad  from  Phoenix  to  Benson.  To  secure  the  benefits  of 
the  act  of  Congress  of  March  3,  1875,  (chap.  152,  18  Stats.  482, 
1  Supp.  Rev.  Stats.  91 ;  U.  S.  Comp.  Stats.  1901,  p.  1568,)  it 
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filed  with  the  secretary  of  the  interior  a  copy  of  its  articles 
of  incorporation,  and  due  proofs  of  its  organization,  in  July, 
1902;  and  shortly  thereafter  surveyed,  located,  and  com- 
menced the  construction  of  its  road.  In  compliance  with 
section  4  of  the  act  (18  Stats.  483;  IJ.  S.  Comp.  Stats.  1901, 
p.  1569)  the  profile  was  filed  on  July  30,  1902,  and  approved 
on  October  16,  1902.  In  December,  1903,  the  Phoenix  Com- 
pany caused  surveys  to  be  mad6  which  ultimately  resulted  in 
the  determination  to  change  a  portion  of  its  road,  as  originally 
located  and  shown  upon  this  profile,  from  the  south  side  of 
the  Qila  River  to  the  north  side  thereof.  This  new  way  is 
distant  from  the  former  way  from  eight  hundred  feet  to  a 
mile.  By  the  end  of  January,  1904,  the  Phoenix  Company  had 
completed  fifty-two  miles  of  its  road,  from  Phoenix  in  an 
easterly  direction,  and  was  operating  the  same  with  a  daily 
freight  and  passenger  train.  The  roadbed  was  completed  and 
the  track  laid  for  an  additional  fourteen  miles  and  the  roadbed 
partially  completed  nearly  to  the  strip  in  controversy.  On 
March  14,  1904,  this  company  filed,  in  the  local  land-office  at 
Tucson,  Arizona,  a  profile  of  its  road  showing  an  amended 
location  of  the  right  of  way  which  included  the  disputed 
strip,  attached  to  which  profile  there  was,  in  accordance  with 
the  rules  of  the  land-office  and  in  the  form  prescribed  therein, 
an  executed  relinquishment  of  the  portion  of  the  right  of  way 
on  the  south  side  of  the  Gila  Biver,  opposite  the  strip  in 
controversy,  such  relinquishment  to  take  effect  upon  the  ap- 
proval of  the  new  profile.  The  Arizona  Company  was  incor- 
porated under  the  laws  of  the  Territory  of  Arizona  on  Febru- 
ary 16,  1904.  It  filed  a  copy  of  its  articles  of  iucorporation 
and  proofs  of  its  organization.  The  date  of  that  filing  is 
disputed.  We  do  not  deem  it  necessary  to  determine  it.  This 
company  was  incorporated  to  construct  and  operate  a  railroad 
from  Yuma  to  Clifton.  The  strip  of  land  in  controversy  was 
so  situated  as  to  be  reasonably  and  appropriately  the  object 
of  location  by  either  of  these  two  companies.  The  Arizona 
Company  caused  a  survey  to  be  made  along  the  north  side  of 
the  Gila  River,  over  the  premises  in  dispute,  and  filed  a  profile 
thereof,  in  the  local  land-office  in  Tucson,  Arizona,  on  March 
14,  1904,  two  hours  earlier  than  the  filing  by  the  Phoenix 
Company  of  the  profile  of  its  amended  location. 
The  complaint  and  cross-complaint  and  various  supple* 
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mental  pleadings  in  this  suit  disclose  that  each  company,  when 
these  pleadings  were  filed,  was  seeking  the  approval,  by  the 
secretary  of  the  interior,  of  its  profile,  and  each  was  resisting 
the  approval  of  the  profile  filed  by  the  other.  At  the  time  of 
the  trial  the  secretary  had  not  approved  the  profile  filed  by 
either  company;  nor,  indeed,  does  it  appear  that  the  formal 
approval  of  the  secretary  has  been  given  to  either  at  the  date 
of  the  writing  of  this  opinion,  although  it  is  disclosed  in  the 
briefs  that  the  matter  has  been  fully  litigated  before  that 
officer  and  his  determination  has  been  announced.  The  Phoenix 
Company,  appellant,  though  it  invoked  the  jurisdiction  of 
the  trial  court  and  sought  the  relief  granted  to  the  appellee, 
now  contends  that  the  trial  court  did  not  have  jurisdiction  to 
entertain  the  suit  or  to  grant  the  relief  sought;  or  if  the 
court  had  any  jurisdiction,  that  its  jurisdiction  was  limited  to 
the  granting  of  a  temporary  injunction  pending  the  deter- 
mination of  the  proceedings  before  the  secretary  of  the  in- 
terior, and  that  it  could  not  determine  the  ultimate  right  of 
possession  and  decree  a  perpetual  injunction  to  protect  that 
possession;  and,  further,  that  upon  the  facts,  whatever  relief 
was  granted  should  have  been  to  appellant  against  appellee, 
instead  of  the  reverse. 

By  the  act  of  Congress  of  March  3, 1875,  (chap.  152, 1  Supp. 
Rev.  Stats.  U.  S.  91,  18  Stats.  482,  483;  U.  S.  Comp.  Stats. 
1901,  pp.  1568,  1569,)  it  is  enacted  as  follows: — 

''Section  1.  That  the  right  of  way  through  the  public 
lands  of  the  United  States  is  hereby  granted  to  any  railroad 
company  duly  organized  .  .  .  which  shall  have  filed  with 
the  secretary  of  the  interior  a  copy  of  its  articles  of  incor- 
poration and  due  proofs  of  its  organization  under  the  same, 
to  the  extent  of  one  hundred  feet  on  each  side  of  the  central 
line  of  said  road.  ..." 

''Sec.  4.  That  any  railroad  company  desiring  to  secure  the 
benefits  of  this  act  shall,  within  twelve  months  after  the  loca- 
tion of  any  section  of  twenty  miles  of  its  road,  if  the  same 
be  upon  surveyed  lands,  and,  if  upon  unsurveyed  lands,  within 
twelve  months  after  the  survey  thereof  by  the  United  States, 
file  with  the  register  of  the  land-office  for  the  district  where 
such  land  is  located  a  profile  of  its  road;  and  upon  approval 
thereof  by  the  secretary  of  the  interior  the  same  shall  be 
noted  upon  the  plats  in  said  office;  and  thereafter  all  such 
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lands  oyer  which  such  right  of  way  shall  pass  shall  be  dis- 
X>osed  of  subject  to  such  right  of  way.  .  .  .'' 

It  is  urged  by  the  appellee  that  the  grant  of  this  act  is 
available  to  a  corporation  by  compliance  with  two  conditions : 
1.  By  filing  with  the  secretary  a  copy  of  its  articles  of  incor- 
poration and  due  proofs  of  its  organization ;  and  2.  By  filing 
with  the  register  of  the  land-office  a  profile  of  its  road;  that 
the  acquisition  of  the  right  of  way  is  entirely  within  the  con- 
trol of  the  corporation  seeking  it,  irrespective  of  the  approval 
or  disapproval  by  the  secretary  of  the  interior  of  the  profile 
or  of  the  sufficiency  of  the  articles  of  incorporation  and  proofs 
of  organization.  If  this  contention  be  well  founded  it  follows 
that  the  trial  court  had  jurisdiction  of  the  action  and  jurisdic- 
tion to  grant  the  full  measure  of  relief  sought.  These  com- 
panies having  filed  copies  of  their  articles  of  incorporation, 
due  proofs  of  their  organization,  and  profiles  of  their  roads, 
if  no  further  act  remained  to  be  done,  the  question  which  of 
the  two  had  actually  acquired  the  right  of  way,  and  was  the 
owner  thereof,  would  be  an  appropriate  subject  of  inquiry  find 
adjudication  by  the  court.  Appellee  contends,  furthermore, 
that  by  filing  its  profile  before  appellant's  profile  of  amended 
location  was  filed,  appellee  acquired  the  right  of  way;  that 
proof  of  the  fact  is  conclusive  of  the  title  and  litigation. 

For  the  purpose  of  determining  the  jurisdictional  question 
we  need  not  comment  at  length  upon  the  serious  objection  to 
an  interpretation  of  this  act  which  reduces  the  acquirement 
of  a  right  of  way,  as  between  two  companies,  to  a  race  for  the 
filing  of  the  profile  of  its  road  and  which  eliminates  from 
practical  operation  that  portion  of  section  4,  supra,  which 
contemplates  a  location  of  the  road  and  gives  an  unhurried 
time  after  such  location  for  the  company  to  file  the  profile. 
The  objection  to  the  jurisdiction  rests  upon  the  proposition 
that  Congress  has  created  a  special  tribunal  for  the  decision 
of  questions  arising  upon  the  administration  of  its  public-land 
laws  and  that  this  jurisdiction  cannot  be  taken  away  from  it 
by  the  courts.  It  appears  to  us  that  the  act  of  Congress 
contemplates  that  for  the  acquisition  of  title  by  a  railroad 
company,  the  company  shall  perform  three  acts:  1.  It  shall 
file  with  the  secretary  of  the  interior  a  copy  of  its  articles  of 
incorporation  and  due  proofs  of  its  organization,  thus  for- 
mally advising  all  persons  interested,  and  more  particularly 
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the  grantor,  the  United  States,  that  it  proposes  to  avail  itself 
of  the  grant;  2.  It  shall  locate  its  road;  and  3.  It  shall  file 
with  the  register  of  the  land-office  for  the  district  where  the 
land  is  located  a  profile  of  its  road  and  secure  the  approval 
thereof  by  the  secretary  of  the  interior,  thus  consummating 
the  acquirement  of  legal  title  to  the  right  of  way.  We  do  not 
mean  to  suggest  that  the  location  of  the  road  and  the  filing 
of  the  profile,  or,  indeed,  the  performance  of  all  three  of  the 
acts,  may  not,  i>ossibly,  be  simultaneous;  nor  that  the  filing 
of  the  profile  may  not  in  itself  be  made  to  operate  as  a  location 
of  the  road.  Upon  these  matters  we  express  no  opinion.  We 
do  not  hold  that  no  right  is  acquired  prior  to  the  approval  of 
the  profile  by  the  secretary  of  the  interior;  on  the  contrary^ 
rights  may  be  acquired  by  actual  construction  of  the  road 
although  no  profile  has  been  filed  and  although  the  construc- 
tion be  over  land  not  included  in  the  right  of  way  portrayed 
upon  the  profile  filed;  and  such  rights  will  be  protected  by 
the  courts.  Washington  etc,  Ry.  Co,  v.  CcBur  d'Alene  Ry. 
Co,,  160  U.  S.  77,  16  Sup.  Ct.  231,  40  L.  Ed.  355.  But  there 
must  be  some  instant  of  time  at  which  legal  title  vests.  In 
construing  the  act  we  should  note  the  significance  of  the  ex- 
pression  ** thereafter"  (that  is,  after  the  approval  of  the  pro- 
file by  the  secretary  and  the  noting  of  same  upon  the  plats  in 
the  land-office)  *'all  such  lands  over  which  such  right  of  way 
shall  pass  shall  be  disposed  of  subject  to  such  right  of  way.'^ 
This  expression  is  by  its  implication  inconsistent  with  the 
theory  that  the  legal  title  has  passed  prior  to  action  by  the 
secretary.  The  legal  title  vests  upon  the  approval  of  the 
profile  by  the  secretary  of  the  interior,  and  not  prior  thereto. 
Noble  V.  Union  R.  L.  R,  R,,  147  U.  S.  165,  13  Sup.  Ct.  271, 
37  L.  Ed.  123 ;  Enoch  v.  Spokane  etc,  R,  R,  Co,,  6  Wash.  393, 
33  Pac.  966 ;  Chicago  etc,  Ry.  Co,  v.  Van  Cleave,  52  Kan.  665, 
33  Pac.  472;  Larsen  v.  Navigation  Co.,  19  Or.  240,  23  Pac. 
974.  That  title,  however,  for  some  purposes  at  least,  relates 
back  to  the  date  of  location  of  the  road.  Kinion  v.  Kansas 
City  etc,  R,  R,  Co,,  118  Mo.  577,  24  S.  W.  636 ;  Rierson  v.  St 
Louis  etc.  Ry.  Co,,  59  Kan.  32,  51  Pac.  901. 

It  is  impossible  to  ignore  the  secretary  of  the  interior  with- 
out evading  the  plain  language  of  the  act.  That  officer  has  an 
important  function  in  the  premises.  Must  he  accept  for  filing 
under  this  act  a  copy  of  articles  showing  that  the  company 
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is  organized  to  manufacture  patent  medicines  t    May  not  he, 
in  the  first  instance,   determine  whether  "due"  proofs  of 
organization  are  offered?    The  act  imposes  a  duty  upon  the 
secretary  in  these  matters.     Noble  v.  Union  Biver  Logging 
B.  B.,  147  U.  S.  165,  172,  176,  13  Sup.  Ct.  271,  37  L.  Ed.  123. 
He  should  i^ithhold  his  approval  of  a  profile  of  a  road  which 
appears  to  have  been  capriciously  made  or  made  for  an 
ulterior  purpose.    Buttz  v.  N\  P.  B.  B.,  119  U.  S.  72,  7  Sup. 
Ct.  100,  30  L.  Ed.  330;  St.  Paul  etc.  By.  v.  Sage,  71  Fed.  40, 
50,  17  C.  C.  A.  558.     Similarly,  therefore,  when  rival  aspi- 
rants for  the  same  right  of  way  file  profiles,  he  should  approve 
the  profile  of  but  one  company;  and  to  the  end  that  he 
approve  that  of  the  company  with  the  superior  right,  he 
should  examine  into  the  facts.    That  there  can  be  no  review 
of  the  action  of  the  secretary  in  granting  or  withholding 
his  approval  we  do  not  hold.    On  the  contrary,  his  action  may 
be  examined  by  the  courts  upon  an  allegation  that  it  was 
taken  under  a  mistake  of  law,  or  fraudulently,  or  for  other 
reasons,  and  adequate  relief  granted  to  the  person  uijured. 
Johnson  v.  Towsley,  13  Wall.  72,  20  L.  Ed.  485.    But,  so  long 
as  a  matter  within  the  jurisdiction  of  the  secretary  of  the 
interior  is  pending  before  him,  courts  should  not  trespass 
upon  the  field  of  his  inquiry.     This  has  been  conclusively 
determined  recently  by  the  supreme  court  of  the  United 
States  in  a  case  quite  analogous.    Cosmos  Co.  v.  Gfray  Eagle 
Co.,  190  U.  S.  301,  23  Sup.  Ct.  692,  24  Sup.  Ct.  860,  47  L.  Ed. 
1064.    The  legal  title  to  the  right  of  way  in  controversy  was 
at  the  time  of  the  trial  of  the  case  (and  as  noted  above,  so 
far  as  we  are  aware,  still  is)  in  the  United  States.    A  contest 
between  the  parties  to  this  suit,  with  a  view  to  the  acquisition 
of  this  legal  title,  was  actually  pending  before  the  secretary 
of  the  interior.     Therefore,  the  trial  court  should  not  have 
anticipated  the  determination  of  the  secretary  by  granting 
to  either  party  the  relief  sought  in  its  pleadings. 

It  does  not  follow,  however,  that  the  court  was  without 
jurisdiction  to  entertain  an  action  between  these  parties  with 
reference  to  the  occupation  of  the  right  of  way,  or  to  grant 
some  measure  of  relief  to  either.  Pending  the  determination 
by  the  secretary  of  the  interior  of  the  matters  being  litigated 
before  him  it  was  proper  to  make  such  temporary  orders  with 
respect  to  the  occupancy  and  use  of  the  way  in  controversy 
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as  upon  an  inquiry  into  the  facts  the  ends  of  equity  demanded. 
The  court  entered  a  decree  which,  in  effect,  amounts  to  a 
determination  that  the  appellee  has  title  to  the  premises  in 
controversy.  For  reasons  pointed  out  this  was  erroneous. 
Further,  the  court  perpetually  enjoined  the  appellant  from 
taking  possession  of  the  premises  and  from  interfering,  hin- 
dering, or  delaying  the  construction  and  operation,  by  the 
appellee,  of  a  line  of  railroad  'thereon.  To  issue  such  per- 
petual injunction  was  also  erroneous.  But  we  may  now  ascer- 
tain whether  temporary  relief  should  have  been  granted  to 
appellee,  pending  the  determination  of  the  litigation  before 
the  secretary  of  the  interior  and  pending  further  orders  of 
the  court,  or  whether,  as  appellant  contends,  such  relief 
should  have  been  granted  to  appellant.  In  accordance  with 
our  conclusion,  we  may  modify  the  judgment  or  enter  a  dif- 
ferent judgment. 

It  is  a  matter  of  public  interest  to  facilitate  the  construc- 
tion of  railroads  through  this  vast  territory.  The  reasons  for 
this  interest,  founded  in  the  potency  of  improved  transporta- 
tion in  the  development  of  our  resources,  need  not  be  elab- 
orated. One  of  these  two  companies  should  be  permitted  to 
proceed  with  the  construction  of  its  road  over  the  ground  in 
dispute  pending  the  controversy  before  the  secretary  of  the 
interior.  Construction  of  a  railroad  may  properly  antedate 
the  filing  of  the  profile  thereof.  As  neither  company  has  yet 
secured  the  formal  approval  of  a  profile  of  the  section  of  its 
road  including  the  strip  in  controversy,  the  court  not  only 
may,  but  ought,  in  the  interest  of  the  public  as  well  as  in  the 
interest  of  the  company  showing  a  greater  immediate  equity, 
by  appropriate  temporary  orders,  to  protect  one  of  these  two 
companies  in  the  construction  of  its  road. 

The  testimony  in  this  case,  upon  each  side,  is  practically 
uncontradicted.  Looking  to  that  testimony  we  find  that  the 
Phoenix  Company,  in  December,  1903,  more  than  two  months 
prior  to  the  incorporation  of  the  Arizona  Company,  made 
and  staked  upon  the  ground  surveys  with  a  view  to  deter- 
mining whether  the  portion  of  its  road  lying  approximately 
between  Kelvin  and  Dudleyville  were  not  better  located  on 
the  north  side  of  the  Gila  River  than  on  the  south  side;  that 
not  later  than  January,  1904,  its  officers  reached  the  deter- 
mination to  locate  the  road  on  the  north  side  and  abandon 
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the  south  side;  that  thereupon  it  surveyed  and  staked  upon 
the  ground  a  definite  way  on  the  north  side  of  the  river,  and 
proceeded  to  obtain  by  purchase  a  right  of  way  over  the  pat- 
ented lands  lying  on  this  way.  It  acquired  by  recorded  con- 
veyances several  pieces  of  such  land  prior  to  the  incorporation 
of  the  Arizona  Company.  Furthermore,  prior  to  the  incor- 
poration of  the  Arizona  Company,  actual  work  of  construc- 
tion was  commenced  by  the  Phoenix  Company  on  the  north 
side  of  the  Gila  River,  and  at  an  expense  of  from  twelve 
thousand  dollars  to  fifteen  thousand  dollars  had  proceeded 
from  the  river  for  a  distance  of  a  mile  or  two.  By  this  time, 
also,  the  Phoenix  Company  had  its  road  in  actual  operation 
for  over  fifty  miles  east  of  its  western  terminus.  Phoenix,  and 
to  within  a  few  miles  of  this  strip.  It  was  rapidly  and 
constantly  pushing  its  work  with  a  force  of  about  two  hundred 
and  forty  men.  In  this  state  of  affairs,  on  February  16,  1904, 
the  Arizona  Company  was  incorporated.  With  knowledge  of 
all  of  the  acts  of  the  Phoenix  Company,  the  Arizona  Com- 
pany proceeded  to  make  a  survey  on  the  north  side  of  the 
•Gila  Eiver,  appropriating  by  such  survey  the  sixteen-mile 
strip  in  controversy  and  promptly  began  to  interfere  with 
the  grading  gangs  of  the  Phoenix  Company  upon  that  strip, 
-and  itself  set  men  to  work  there  grading.  As  has  already  been 
noted,  the  Arizona  Company  filed  with  the  register  of  the 
land-office  a  profile  covering  the  disputed  strip  two  hours 
before  the  Phoenix  Company  filed  its  profile  showing  this 
section  of  its  road  as  amended. 

It  is  to  be  observed  that  of  the  disputed  strip,  about  five 
miles,  approximately  one  third  of  the  whole,  in  scattered  por- 
tions, were  on  private  lands  acquired  or  to  be  acquired  from 
the  patentees  thereof,  and  about  ten  or  eleven  miles  over 
public  lands.  The  strip  in  dispute  commences  at  the  west  line 
of  section  6,  township  4  south,  range  14  east,  near  the  town 
of  Kelvin,  about  three  miles  east  of  the  point  at  which  the 
Phoenix  Company  crossed  the  Gila  River.  For  a  mile  after 
crossing  the  river  the  way  of  the  Phoenix  Company  runs 
east  on  public  land,  thence  for  two  miles  on  private  land, 
purchased  from  the  patentees,  to  the  point  at  which  the 
•controversy  begins.  Beginning  thus  at  private  land,  owned 
in  fee  by  the  Phoenix  Company,  roughly  describing  it  from 
it  map  in  evidence,  the  disputed  strip  runs  in  an  easterly 
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direction  at  various  angles  across  portions  of  sections  6,  7, 
18,  17,  and  20  for  a  distance  of  approximately  four  miles  over 
public  land;  thence  for  about  one  mile  on  private  land  in 
section  21,  crossing,  however,  just  prior  to  leaving  that  sec- 
tion, perhaps  two  hundred  yards  of  public  land;  thence 
running  on  private  land  for  about  one  half  mile  in  section  28 ; 
thence  again  on  public  land  for  about  one  and  three  fourths 
miles  in  sections  28,  27,  and  26 ;  thence  in  section  35  for  over 
one  half  mile  on  private  land,  for  one  hundred  and  fifty  or 
two  hundred  yards  on  public  land,  and  for  one  half  a  mile 
again  on  private  land ;  thence  for  some  three  miles  on  public 
land  into  the  body  of  section  8,  township  5  south,  range  15 
east,  where  it  runs  for  one-fourth  mile  on  private  land; 
thence,  following  it  without  enumerating  the  sections,  for 
three-eighths  mile  on  public  land,  over  one-half  mile  on  pri- 
vate land,  one-fourth  mile  on  public  land,  one-fourth  mile  on 
private  land,  a  few  yards  on  public  land,  one-half  mile  on 
private  land,  about  one-fourth  mile  on  public  land,  over  one- 
half  mile  on  private  land;  thence  about  one-fourth  mile  on 
public  land  to  the  end  of  the  disputed  strip. 

At  the  trial  of  the  case  the  Arizona  Company  expressly 
''disavowed  of  record  any  claim  in  this  action  to  any  prem- 
ises covered  by  any  of  those  deeds  of  right  of  way"  to  the 
private  lands  on  the  sixteen-mile  strip  and  similarly  disavowed 
**on  the  record,  any  claim  to  any  injunction  restraining  the 
Phoenix  and  Eastern  Company  from  interfering  with  it  on 
any  lands  covered  by  these  deeds  that  are  in  evidence.''  At 
the  time  of  the  trial  the  deeds  covered  aU  of  the  private  lands 
lying  upon  the  strip.  Stress  is  laid,  by  appellee,  upon  the 
words  *'in  this  action,"  used  in  the  disavowal  quoted,  as  im- 
plying that  in  some  other  action  the  Arizona  Company  may 
seek  or  is  seeking  to  enforce,  by  right  of  eminent  domain  or 
otherwise,  a  claim  to  these  lands  also;  but  the  disavowal, 
nevertheless,  is  significant  in  connection  with  the  other  facts 
in  the  case.  The  Arizona  Company,  without  waiting  to  sur- 
vey from  either  terminus  of  its  road,  surveyed  a  way  remote 
from  each  terminus,  so  as  to  include  these  sixteen  miles. 
Moreover,  it  does  not  here  claim  the  entire  sixteen  miles,  but 
claims  ten  separate,  isolated  pieces  of  public  land  varying  in 
length  from  a  few  yards  to  four  miles,  and  each  (excepting 
only  the  final  one  at  the  east  end)  beginning  and  ending  in 
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private  land  owned  in  fee  by  the  Phoenix  Company.  The 
grading  it  attempted  to  do,  and  sought  to  be  protected  in 
doing,  was  upon  these  isolated  portions  of  land.  It  appears 
that  the  reason  for  thus  diligently  setting  at  work,  at  a  point 
intermediate  in  its  general  route,  remote  from  its  termini, 
was  to  secure  an  approach  to  a  very  important  canon  of  the 
Qila  River  known  as  the  **Box  Canon,"  the  occupancy  of 
which  is  essential  to  any  railroad  which  would  pass  through 
the  mountain  range  transversely  intercepting  the  general 
route  of  the  Arizona  Company.  There  was  manifested,  as  is 
eloquently  urged  by  its  counsel,  a  desire  on  the  part  of  the 
appellee  '*by  superior  diligence"  to  obtain  the  disputed  strip, 
with  a  view  to  the  eflfect  the  obtaining  thereof  would  have 
upon  the  obtaining  of  a  right  of  way  through  Box  Canon. 
Paraphrasing  the  language  of  the  supreme  court  of  the 
United  States  in  Railway  Co.  v.  Ailing,  99  U.  S.,  at  page  475, 
25  L.  Ed.,  at  page  443,  we  point  out  that  the  right  of  way 
over  this  disputed  strip  of  land  is  not  in  itself,  and  separate 
from  the  right  of  way  for  the  whole  of  each  route,  of  any 
special  value  unless  the  companies  should  survey  their  lines 
and  locate  their  roads  east  and  west  of  this  strip.  The  grant 
contemplated  by  Congress  in  the  act  in  question  is  an  entirety 
as  to  right  of  way  over  all  lands  lying  along  the  route  desig- 
nated in  the  charter  of  each  company. 

Bearing  in  mind  our  conclusion  that  the  title  to  these 
isolated  pieces  of  ground  is  still  in  the  United  States,  and 
that  the  sole  matter  to  be  determined  is  which  of  these  two 
companies  shows  the  greater  equities  in  support  of  its  claim 
for  temporary  possession,  it  is  not  at  all  difficult  to  conclude 
that  the  Phoenix  Company  was  and  is  entitled  to  proceed  with 
the  construction  of  its  railroad  over  the  disputed  premises 
without  interference  by  the  Arizona  Company.  But  it  is 
vigorously  urged  on  behalf  of  the  Arizona  Company  that  this 
would  be  a  superficial  view;  that  the  Phoenix  Company  is 
in  the  position  of  endeavoring  to  hold  two  rights  of  way  at  the 
same  time,  one  on  the  north  side  of  the  Oila  River  and  one 
on  the  south  side ;  that  upon  filing  and  obtaining  the  approval 
of  its  profile  in  1902  it  obtained  title  to  the  right  of  way 
portrayed  on  that  profile,  which,  for  the  portion  between 
Kelvin  and  Dudleyville,  was  on  the  south  side  of  the  Oila 
River;  that  it  is  not  contemplated  by  the  act  of  Congress 
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that  any  company  shall  thereunder  obtain  more  than  one- 
right  of  way;  that,  therefore,  the  Phoenix  Company  having 
acquired  a  right  of  way  on  the  south  side  of  the  Gila  River  is 
not  in  an  equitable  position  when  it  seeks  also  to  hold  posses- 
sion of  an  additional  right  of  way  opposite  thereto  on  the 
north  side  of  the  river,  thus,  in  effect,  preventing  the  Arizona 
Company  from  occupying  either  side.  In  thus  stating  the 
contention  we  are  stating  it  in  the  strongest  possible  light  for 
the  Arizona  Company,  for  it  is  also  a  fact  in  the  case  that 
there  is  ample  available  ground  on  the  north  side  of  the  river 
for  the  convenient  building  of  a  road  by  either  company 
without  interfering  with  the  other.  Were  it  true  that  there 
are  but  two  available  strips  along  the  Gila  River  in  this 
vicinity, — ^to  wit,  the  strip  in  controversy  and  the  strip  oppo- 
site thereto  covered  by  the  original  profile  of  the  Phcenix 
Company, — ^under  the  circumstances  of  this  case,  this  fact 
would  have  no  bearing  on  the  conclusion  to  be  reached.  A 
company  seeking  to  avail  itself  of  the  benefits  of  this  act  of 
Congress  may  change  the  location  of  its  road,  after  the  ap- 
proval of  its  profile,  with  due  regard  for  intervening  rights. 
This  has  not  only  been  the  adopted  practice  of  the  interior 
department,  provided  for  by  rules  and  forms  to  be  followed 
by  the  company  seeking  to  change  its  location,  but  has  been 
recognized  by  the  supreme  court  of  the  United  States.  Wash- 
ington and  I.  By,  Co.  v.  C<Bur  d'Alene  Ry.  Co.,  160  U.  S. 
77,  97,  16  Sup.  Ct.  231,  40  L.  Ed.  355. 

Much  stress  is  placed  on  the  form  of  relinquishment  of  the 
right  of  way  on  the  south  side  of  the  river  as  executed  by  the 
Phasnix  Company.  This  relinquishment,  by  its  terms,  was 
to  take  effect  upon  the  approval  of  the  new  profile.  In  pass- 
ing it  may  be  observed  that  the  form  of  the  relinquishment 
was  prescribed  by  the  rules  of  the  department.  It  is  seriously 
contended  that,  since  the  new  profile  has  not  yet  been  ap- 
proved, the  Phoenix  Company  still  has  title  to  the  old  right  of 
way  on  the  south  side  of  the  river;  that  if  it  desired  to  avail 
itself  of  a  new  route  on  the  north  side  it  should  have  filed  an 
absolute  and  immediate  relinquishment  of  the  way  on  the 
south  side.  There  might  be  much  force  in  this  contention  if 
the  Arizona  Company  had  been  in  any  way  misled  by  the 
action  of  the  Phoenix  Company.  But  the  fact  is  that  the 
Arizona  Company,  at  all  times  since  its  incorporation,  and  the 
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gentlemen  who  are  in  control  of  the  company,  for  long  before 
the  incorporation  of  the  company,  have  been  in  full  possession 
of  all  the  facts.  The  Arizona  Company  knew  that  the  Phojnix 
Company  staked  upon  the  ground  a  definite  surveyed  course 
over  the  disputed  strip ;  that  it  purchased  private  lands  lying 
on  the  way ;  that  it  actually  crossed  from  the  south  side  to  the 
north  side  of  the  river  and  commenced  there  the  construction 
of  its  roadbed.  The  Arizona  Company  cannot  profess  to 
have  acquired  any  rights  prior  to  the  time  when  the  Phoenix 
Company  actually  passed  from  the  south  side  and  began  con- 
struction on  the  north  side,  nor  can  it  profess  to  have  been 
misled  by  the  state  of  the  records  in  the  department  of  the 
interior.  If  the  United  States  cannot  and  does  not  complain, 
there  is  no  foundation  for  the  Arizona  Company  to  do  so. 
Washington  and  I.  By,  Co.  v.  Cceur  d'Alene  Ry.,  supra.  We 
conclude,  therefore,  that  no  relief  should  have  been  afforded 
the  Arizona  Company  in  this  suit ;  that  the  only  relief  granted 
should  have  been  by  way  of  an  order  temporarily  restraining 
the  Arizona  Company  from  interfering  with  the  Phcenix 
Company  in  the  occupancy  of  the  strip  in  controversy  pend- 
ing the  disposition  of  the  controversy  before  the  secretary  of 
the  interior  and  pending  further  order  of  the  court. 

For  these  reasons,  the  judgment  is  reversed,  and  judgment 
will  be  entered  in  this  court  granting  a  temporary  restraining 
order  in  favor  of  the  appellant  and  against  the  appellee  as 
indicated  in  this  opinion;  such  order  to  be  subject  to  modifica- 
tion or  dissolution  by  the  district  court,  or  the  judge  thereof, 
should  a  change  in  the  situation  make  such  modification  or 
dissolution  necessary  or  proper. 

KENT,  C.  J.,  SLOAN,  J.,  and  CAMPBELL,  J.,  concur. 
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strued.— ^Where  a  power  of  attorney  was  executed  in  Massachu- 
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ANIMALS. 

1.  Animals — Nbwlt  Bbandbd  Cattlb — Sequsstration — ^Musr  Afpsab 

IN  B£COED  OF  PsoGEBDiNGS— Laws  Ariz.  1903,  p.  34,  No.  26,  ssa  5, 
Ck>NSTRUED. — Section  5,  supra,  provides  that  **Anj  inspector  or 
eivil  officer  shall  have  power  to,  and  may,  seize  and  sequester  all 
unmarked  or  nnbranded  calves  or  yearlings,  and  all  animals 
freshly  marked  or  branded,  or  any  live-stock  the  ownership  of 
which  is  questioned,  unless  such  animals  are  identified  by  proof." 
Before  a  seizure  thereunder  is  warranted,  there  must  be  some  claim 
of  ownership  by  a  third  person,  or  the  officer  himself  must  be  able 
to  question  the  ownership  because  of  facts  and  circumstances 
brought  to  his  knowledge  from  which  it  might  reasonably  be 
inferred  that  the  possessor  was  not  the  lawful  owner  of  the  stock, 
and,  as  the  fact  that  the  ownership  of  the  animals  is  questioned 
is  the  statutory  warrant  for  the  seizure,  it  must  appear  in  the 
record.     (Lacey  v.  Parks,  241.) 

2.  Sami — Sams — Sams — Citation — ^Addbess —  Notice  —  Supwciknct— 

Laws.  Abiz.  1903,  p.  34,  Act  No.  26,  secs.  5,  7,  Constbued. — ^Under 
section  5,  supra,  providing  for  the  sequestration  of  certain  animals^ 
and  section  7,  supra,  providing  that  the  officer  making  such  seizure 
must  report  the  fact  to  a  judge  of  the  district  court  or  justice  of 
the  peace,  who  shall  cause  to  be  issued  a  citation  addressed  "  To  all 
whom  it  may  concern,"  stating  the  fact  of  the  seizure,  a  descrip- 
tion of  the  property  seized,  and  appointing  a  day  upon  which  any 
one  claiming  the  animals  should  show  cause  why  the  property  should 
not  be  forfeited  to  the  territory  and  sold,  and  "further  providing 
that  the  ''citation  shall  be  addressed  to  the  sheriff  or  any  constable 
of  the  county  in  which  the  property  was  seized,  who  shaU  cause 
certified  copies  of  the  same  to  be  posted  in  three  places  in  said 
county  for  a  period  of  ten  days  before  the  day  mentioned  in  said 
citation,"  where  a  citation  was  not  addressed  to  the  sheriff  or 
any  constable,  and  no  notices  were  posted,  and  only  nine  days' 
notice  was  given,  the  proceedings  were  void.    (Lacey  v.  Parks,  241.) 
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actions  an  heir  at  law  who  may  show  that  he  is  injured  by  an 
erroneous  judgment  against  his  ancestor  may  prosecute  a  writ  of 
error,  in  case  of  the  death  of  the  ancestor,  to  reverse  such  judgment, 
in  a  personal  action  a  writ  of  error  can  in  such  event  only  be 
brought  by  the  personal  representatives  of  the  deceased.  (Smith 
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AND  Bev.  Stats.  1901,  pabs.  1523,  1586,  Constbued. — ^While  para- 
graph 940,  supra,  required  the  filing  of  an  assignment  of  errors 
in  the  lower  court,  and  paragraph  875,  supra,  required  the  transcript 
of  record  to  contain  such  assignment,  the  revision  of  1901  omitted 
the  requirement  for  filing,  but  retained  that  for  including-  it  in 
the  transcript.  Under  the  present  practice  no  assignment  of 
errors  need  be  filed  in  the  lower  court,  but  it  is  sufficient  that  the 
errors  be  assigned  in  appellant's  brief  in  accordance  with  the 
provisions  of  paragraph  1586,  supra;  if  filed,  however,  in  the  lower 
court,  paragraph  1523,  supra,  requires  the  transcript  to  contain 
such  assignment  as  part  of  the  record.  (County  of  Santa  Cruz  v. 
Barnes,  42.) 
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— ^Waived. — Assignments  of  error  not  argued  bj  counsel  in  brief 
will  not  be  considered.     (BaO  v.  Hartman,  321.) 

6.  Samb — Findings — Evidence — Sufticienct — Beview. — Where  the  evi- 

dence is  sufficient  to  sustain  a  finding  of  fact,  such  finding  will  not 
be  disturbed  on  appeal.     (BaU  v.  Hartman,  321.) 

7.  Appeal  and  Ebbob  —  Assignments  op  Ebbob  —  Supficienoy  —  Bev. 

Stats.  Abiz.  1901,  pab.  1586,  and  Supbbme  Cottbt  Bulb  7,  Con- 
stbued.— ^Under  paragraph  1586,  supra,  providing  that  the  brief  of 
appellant  '*must  plainly  state  the  errors  complained  of  by  him,'' 
and  rule  7,  supra,  providing  that  assignments  of  errors  must  dis- 
tinctly specify  each  ground  of  error  relied  on,  general  and  indefinite 
assignments  of  error  are  insufficient,  and  will  not  be  considered. 
(Charouleau  v.  Shields  St  Price,  73.) 

5.  Same — ^Evidence — Confuct — Finding — Will  not  Be  Distubbed. — 

Where  findings  of  the  trial  court  are  based  upon  substantially 
conflicting  evidence,  such  findings  will  not  be  disturbed  on  appeal. 
(Charouleau  v.  Shields  &  Price,  73.) 

9.  Appeal  and  Ebbob — Conflict  of  Evidence — Finding — Oonclusivb 
— ^Dickson  v.  Teebitoby,  6  Abiz.  199,  56  Pac.  971,  Cited. — ^Where 
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in  a  prosecution  for  grand  lareenj  the  intent  being  a  material  ele- 
ment of  the  offense  charged,  the  evidence  was  such  that  the  juiy 
could  have  reasonably  inferred  that  the  taking  was  with  a  felonious 
intent,  their  finding  will  not  be  disturbed  on  appeal.  (Miller  v. 
Territory,  123.) 

10.  Appeal  and  Ebbob — Cbucinal  Law — ^Appeal — "No  Appeabangob  En- 

tered— May  not  Be  Dismissed. — In  a  criminal  case,  where  appeal 
has  been  taken,  and  no  appearance  entered  bj  counsel  for  appel- 
lant, although  such  practice  is  reprehensible,  the  appeal  maj  not 
be  dismissed,  but  must  be  considered.     (Figuero  v.  Territory,  266.) 

11.  Appeal  and  Ebbob — Decision  on  Fobmeb  Appeal — Stabe  Decisis. — 

Upon  a  retrial  of  a  case  after  reversal  by  the  supreme  court  of  the 
United  States,  every  question  of  fact  or  of  law  arising  upon  the 
record  which  may  have  been  decided  therein  is  stare  decisis,  (Sher- 
man V.  Ward,  327.) 

12.  Appeal  and  Ebbob — Divided  Ck)UBT — Affibicancb — ^Acr  Oongbess, 
Mabch  3,  1905,  CoNSTBUED. — Where  upon  the  question  which  the 
record  presents  the  court  is  divided  in  opinion,  the  judgment  will 
be  affirmed  in  accordance  with  the  provisions  of  act  of  Congress, 
supra,  providing  that  three  justices  must  concur  in  order  to  reverse 
a  judgment  of  the  district  court.     (United  States  v.  Peppers,  127.) 

13.  Appeal  and  Ebbob — Evidence  Conflicting — ^Vebdict  Based  on — 
Will  not  Be  Distubbed. — ^Where  the  evidence  is  confiicting,  and 
there  is  substantial  evidence  to  support  the  verdict,  it  will  not  be 
disturbed  on  appeal     (Armstrong  v.  Territory,  267.) 

14.  Appeal  and  Ebbob — Findings — Evidence — Conflict. — ^Where  there 

is  a  conflict  of  evidence  and  the  record  affords  substantial  evidence 
to  support  the  finding  of  the  trial  court,  such  finding  will  not  be 
interfered  with  or  set  aside  on  appeaL    (Molina  v.  Luce,  29.) 

15.  Appeal  and  Ebbob — Finding  of  Fact — Peesumption — Stjppobted  by 

Evidence — Evidence  not  Pbesebved  in  Becobd. — ^Where  the  evi- 
dence has  not  been  preserved  in  the  record,  it  will  be  presumed  on 
appeal  that  it  was  sufficient  to  support  a  finding  of  fact.  (Score  v. 
Griffin,  295.) 

16.  Appeal  and  Ebbob — ^Instbuctions — Ebbob  in — ^Must  Be  Ubged 
UPON  Motion  fob  New  Tbial. — Error  in  an  instruction  which  might 
have  been  good  ground  for  a  new  trial  below  will  not  be  reviewed  on 
appeal,  unless  the  same  shall  have  first  been  presented  to  such  court 
by  motion  for  a  new  trial.  (Pringle  v.  King,  76.) 

17.  Appeal  and  Ebbob — Law  of  Case — Sufficiency  of  Evidence.— 

Where  the  evidence  adduced  upon  a  second  trial  is  substantially 
the  same  as  upon  the  first,  and  upon  the  first  api)eal  the  court 
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held  that  this  evidence  was  sufficient  to  warrant  the  submission  of 
the  question  of  negligence  on  the  part  of  the  company  to  the  jury, 
such  ruling  becomes  the  law  of  the  case  and  is  conclusive  upon 
anj  subsequent  appeaL    (Gila  Valley,  Globe  etc  Co.  t.  Ljon,  218.) 

18.  Appeal  and  Ebbob — ^MuKDiai — ^Assigniosnt  or  Ebbobs — ^Negessart. 
— In  a  capital  case  this  court  will  look  into  the  record  and  review 
the  case,  even  in  the  absence  of  an  assignment  of  errors.  (Ubillos 
V.  Territory,  171.) 

19.  Appeal  and   Ebbob — ^Begobd — ^Evidence — Excluded— Nor   Consid- 

EBED. — Evidence  properly  excluded  by  the  trial  court  cannot  be 
considered  on  appeaL     (Score  v.  Griffin,  347.) 

20.  Appeal  and  Ebbob— Bboobd— Evidence — ^Nor  Ingobpobated  in  Beg- 
obd— Beview — Taxes  and  Taxation — Assessment-Boll. — ^Alleged 
error  in  the  failL.e  of  the  assessor  to  comply  with  requirements 
of  the  law  in  making  up  assessment-roUs  will  not  be  reviewed  where 
the  assessment-roll  is  not  before  the  appellate  court  and  the  record 
as  preserved  does  not  disclose  whether  or  not  the  contention  is  well 
founded.    (Wallapai  Mining  etc.  Co.  v.  Territory,  373.) 

21.  Appeal  and  Ebbob  —  Beview  —  Scope.  —  Where  a  writ  of  error  to 
review  a  judgment  is  taken  within  the  statutory  time,  the  attack 
on  the  judgment  being  that  the  judgment  is  void  for  want  of 
jurisdiction  over  the  person  of  defendant,  the  supreme  court  may 
determine  the  validity  of  the  judgment  by  the  entire  record, 
although,  because  of  the  judgment  being  valid  on  its  face,  the 
trial  court  had  had  no  jurisdiction  to  set  it  aside  after  the  term. 
(National  Metal  Co.  v.  Greene  etc  Co.,  192.) 

22.  Appeal  and  Ebbob — Tbial  by  Coubt — Evidence — Admission  of — 
Pbesumption — ^United  States  y.  Mabks,  5  Abiz.  405,  52  Pag.  773, 
Followed. — Where  a  case  is  tried  by  the  court,  unless  it  should 
otherwise  affirmatively  appear,  it  will  be  presumed  that  such  of  the 
answers  of  the  witnesses  as  may  have  been  incompetent  were  disre- 
garded by  the  court.  (California  etc.  Co.  v.  Tuma  Valley  etc.  Co., 
366.) 

23.  Same — Findings  of  Fact — ^Based  on  Confligtino  Evidengb — ^Will 

NOT  Be  Disturbed  on  Appeal. — ^Findings  of  fact  based  on  con- 
flicting evidence  will  not  be  disturbed  on  appeaL  (California  etc 
Co.  V.  Yuma  Valley  etc.  Co.,  366.) 

See  Criminal  Law,  1;   Judgment,  4. 

ASSAULT. 

Indictment;  Sufficiency.     See  Criminal  Law,  8« 
See  Criminal  Law,  22,  23. 
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ASSESSMENT.    See  Taxes  and  Taxation,  1,  2,  16. 

ASSESSMENT-BOLL.     See  Appeal  and  Error,  20;  Taxes  and  Taxa- 
tion, 4, 

ASSIGNMENTS   OF  EBBOB. 

Li  murder  case.    See  Appeal  and  Error,  18. 
Neeessitj  for  filing  in  trial  eourt.    See  Appeal  and  Error,  #• 
Not  argued  in  brief,  waived.    See  Appeal  and  Error,  4. 
Sufficiencj.    See  Appeal  and  Error,  7. 

BANKBUPTCY. 

1.  BANKBXTFTGT — INVOLUNTABT  ^  PETITION — ^INTOBMAL— JUUSDICTIOM^-^ 

GoLLATEBAL  ATTACK. — The  Bankruptcy  Act  provides  that  petitioning- 
ereditors  must  have  provable  claims  amounting  in  the  aggregats 
to  the  sum  of  five  hundred  dollars  before  thej  may  institute  bank- 
ruptcy proceedings  against  a  debtor.  The  form  prescribed  by  the 
supreme  court  for  a  creditors'  petition  requires,  in  addition  to 
the  general  allegation,  that  the  petitioners  have  provable  claims  to 
the  amount  of  five  hundred  dollars  against  the  defendant  debtor, 
and  a  statement  setting  forth  with  particularity  the  nature  and 
amount  of  each  of  such  claims.  Held,  where  a  petition  sets  forth 
that  the  petitioning  creditors  have  provable  claims  amounting  to 
five  hundred  dollars,  but  omits  to  state  the  nature  and  amount  of 
each  claim,  that  such  omission  does  not  render  a  judgment  based 
thereon  void  for  want  of  jurisdiction  and  open  to  collateral  attadL 
(Bail  T.  Hartman,  321.) 

8.  Saice — ^Petition — ^Verification — ^Nor  Jxtbisdictionai*. — ^A  defeet  in 
a  verification  by  reason  that  it  may  not  have  been  made  by  the 
proper  parties,  is  a  formal  matter,  and  not  jurisdictional.  (Bail 
T.  Hartman,  321.) 

8.  Same — Jurisdiction — Subpoena. — ^Where  a  snbpcena  issued  in  bank- 
ruptcy proceedings  was  served  on  a  member  of  a  firm,  and  in  effect 
notified  him  that  a  petition  in  bankruptcy  had  been  filed  by  the 
petitioning  creditors,  and  that  it  prayed  for  an  adjudication  of 
bankruptcy  against  the  firm,  whatever  informality  there  may  have 
been  in  the  form  of  the  subpcsna,  it  nevertheless  contained  sufficient 
to  put  the  member  of  the  firm  served  upon  notice  of  the  proceeding. 
(Bail  V.  Hartman,  321.) 

4.  Same — Jurisdiction — Sebvicb  upon  Partner — Over-Partnebship — 
Act  Congress  July  1,  1898,  chap.  541,  sec.  5,  subd.  e,  30  Stats. 
547  (U.  S.  OOMP.  Stats.  1901,  p.  3424),  Ck>NSTRUED.— Under  seetion 
6,  subdivision  c,  supra,  providing  that  ''the  court  of  bankruptcy 
which  has  jurisdiction  of  one  of  the  partners  may  have  jurisdiction 
of  all  the  partners  and  of  the  administration  of  the  partnership 
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and  indiYidual  property,"  a  eubpoona  served  on  a  partner  gives  the 
court  jurisdiction  to  administer  the  partnership  property.  (Bail  ▼. 
Hartman,  821.) 

BANKS. 

1.  Banks — Action  against  to  Becoveb  Monxt  Wbonofullt  Loand> — 
EviDKNCx — ^Adhissibilitt. — In  a  suit  bj  a  depositor  for  the  recoverj 
of  money  loaned  without  authority  upon  a  security  not  disclosed 
upon  a  plea  of  ratification,  evidence  is  admissible  to  show  that  the 
goods  taken  as  security  were  of  a  perishable  nature.  (YaUey  Bank 
of  Phcenix  v.  Brown,  311.) 

See  Principal  and  Agent,  3. 

BOARD   OP   SUPEBVISOBS. 

Power  to  employ  counseL    See  Counties,  1. 

Powers.    See  Counties,  3. 

Powers  and  Duties  of.    See  Taxes  and  Taxation,  20. 

« 

BONDS. 

1.  Bonds — Judgment  against  Principal — ^In  Suit  whers  Suriths  not 

Parties  —  Pleading  —  Breach  —  Sufpicienoy.  —  Where  suit  was 
brought  against  sureties  on  the  ofScial  bond  of  a  United  States 
marshal,  an  allegation  that  a  judgment  was  recovered  against  the 
principal  was  insufficient  to  show  a  breach  of  the  bond,  the  recovery 
of  the  judgment  not  being  the  breach,  but  only  the  evidence  thereof. 
(United  States  v.  Meade,  209.) 

2.  Same— Breach — ^Pleading — Complaint— Sufpicienot. — ^Where  an  ac- 

tion was  brought  against  the  sureties  on  the  bond  of  a  United 
States  marshal,  an  allegation  that  during  the  life  of  the  bond  there 
was  a  sum  of  money  in  the  principal's  hands,  the  same  being 
the  balance  which  had  come  into  his  hands  by  reason  of  advances 
and  payments  made  to  him  by  plaintiff  from  time  to  time  as 
marshal,  and  that  he  afterwards  refused  to  pay  over  the  same 
is  insufficient  to  show  a  breach  of  the  bond,  because  not 
alleging  that  the  money  was  improperly  retained.  (United  States  t. 
Meade,  209.) 

See  Postmaster,  1. 

BOUNDARIES, 

1.  Boundaries — Surveys — ^Monuments — Courses  and  Distances. — ^In 
aseertaining  boundaries,  where  monuments  are  definitely  established, 
these  control  courses  and  distances.    Where  these  are  not  definitely 
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eBtablished  and  identified,  then  eonnes  and  distances  must  be  fol- 
lowed, unless  thej  be  irreconcilable,  in  which  case  courses  prerail 
over  distances.     (The  Mejer  etc  Mines  Go.  y.  Steinfeld,  245.) 

See  Mines  and  Mining,  11. 

BBIEF8. 

Failure  to  file,  ground  for  dismiiwal.    Bee  Appeal  and  Error,  S. 

BUBDEN   OP   PBOOP. 

In  criminal  case,  alwajs  on  prosecution,  never  shifts  to  defendant 
See  Criminal  Law,  14. 

Bee  Malicious  Prosecution,  2;    Mines  and  Mining,  19. 

CHALLENGES. 

Peremptor7.     See  Criminal  Law,  25. 

CHANGE  OP  VENITB. 

1.  Change  of  Venue— Application  pob — ^Notice— Eev.  Stats.  Axb. 

1901,  PA£.  1381,  Constbued. — An  application  for  a  change  of  yenus 
is  properly  denied  where  the  party  applying  has  failed  to  give 
five  days'  notice  to  opposite  party,  as  required  by  paragraph  1381, 
supra.    (Smith  v.  King  of  Arizona  Mining  etc  Co.,  228.) 

2.  Same — Same — ^Mubt  Be  Made  When — ^Bev.  Stats.  Aeiz.  1901,  tit. 

17,  CHAP.  IX,  Constbued. — After  a  cause  has  been  tried  and  is 
ready  for  argument,  an  application  for  a  change  of  yenue  is  too  late. 
(Smith  y.  King  of  Arizona  Mining  etc  Co.,  228.) 

Granting  discretionary.    See  Criminal  Law,  5. 
Showing  for,  insu£Sciency.     See  Criminal  Law,  4. 
When  granted.     See  Criminal  Law,  3. 

CITATION. 

Address.    See  Animals,  2« 

CLAIMS. 

Against  county,  must  be  authorized  by  law.    See  Counties,  8. 

COLLATERAL   ATTACK.     See   Bankruptcy,    1;    Municipal   Corpora* 
tions,  1;  Receivers,  2. 


Corporations.  459 


COMPLAINT. 

Against  enforcement  of  judgment,  sufficienej.    See  Injanction,  1. 
Alleging  fraud,  auflSciency.    See  Vendor  and  Purchaser,  1. 
Sufficiency  in  alleging  breach  of  bond  as  against  sureties.     See 

Bonds,  1,  2. 
Sufficiency  of  in  adverse  suit.    See  Mines  and  Mining,  8. 

CONSTITUTIONAL  LAW.    See  Taxes  and  Taxation,  7. 

CONSTRUCTION. 

Of  criminal  statutes,  common-law  rule  abolished  in  Arizona.     See 

Criminal  Law,  27. 
Of  deeds.    See  Deeds,  1,  21. 
Practical    See  Statutes,  5,  8. 

CONTINUANCE. 

Granting  discretionary,  facts  not  justifying.    See  Criminal  Law,  6. 

CONTRACT. 

1.  Contract  —  Action  tob  Damaqss  —  Evidengb  —  Inbuffioiency. — 
Where  suit  is  brought  by  a  mortgagee  for  damages  for  breach  of 
a  contract  obligating  defendant  to  account  for  mortgaged  cattle 
which  were  sold  to  third  persons,  and  plaintiif  proves  that  cattle 
were  disposed  of,  but  does  not  prove  the  number  nor  their  value, 
there  is  no  evidence  to  support  a  judgment  for  damages.  (Sherman 
▼.  Ward,  327.) 

Implied.    See  Waters,  8. 

See  Taxes  and  Taxation,  12;  Vendor  and  Purchaser,  8. 

CORPORATIONS. 

L  Corpobationb —  PLSADma  —  Intdvintion  —  Complaint  —  Insttffi- 
CDCNCY. — Suit  having  been  brought  by  a  corporation  against  one 
of  its  officers  to  compel  him  to  transfer  to  it  certain  property  which 
he  had  purchased  with  the  company's  funds  and  taken  the  title 
in  his  own  name,  and  defendant  later  having  obtained  control  of 
the  corporation  and  taken  steps  to  have  said  suit  dismissed,  minority 
stockholders  seeking  to  intervene  and  prosecute  the  action  to  judg- 
ment are  bound  to  allege  such  facts  as  would  support  an  independent 
suit  brought  by  them  in  that  behalf  and  facts  showing  that  the 
action  of  the  officers  would  result  in  loss  or  detriment  to  the  com- 
pany, or  that  the  company's  interest  would  suffer  if  the  action  was 
dismissed,  or  that  some  fraud  upon  their  rights  was  being  perpe- 
trated, and  it  is  not  sufficient  to  allege  that  the  defendant  had 
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obtained  control  of  the  company,  and  that  the  present  officers  are 
acting  in  "collusion''  with  him  for  the  purpose  of  ''defrauding" 
the  companji  and  were  attempting  to  dismiss  the  suit,  to  the  irrepar- 
able injury  and  damage  of  the  interveners  and  others  similar^ 
situated.     (Keystone  Copper  etc  Co.  t.  Evans,  275.) 

COUNTIES. 

1.  Counties — ^Boasd  of  Supebvisobs — ^Powxbs — Employment  of  Coun- 
sel—Bsv.  Stats.  Afuz.  1887,  par.  397,  subds.  15,  24,  and  Comp. 
Laws  1877,  pab.  216,  subds.  12,  17,  Constbued. — Subdivisions  15 
and  24  of  paragraph  397,  aupra,  are  substantially  the  same  as 
subdivisions  12  and  17  of  paragraph  216,  tupra,  authorizing  county 
boards  of  supervisors  "(12)  To  control  the  prosecution  or  defense 
of  all  suits  to  which  the  county  is  a  party.  ...  (17)  To  do  and 
perform  all  such  other  acts  and  things  as  may  be  necessary  to 
the  full  discharge  of  the  powers  and  jurisdiction  conferred  on  the 
board,"  and  are  practically  identical  with  the  provisions  of  the 
California  Political  Code,  except  that  in  the  subdivision  of  the 
latter  corresponding  with  subdivision  17,  the  word  "strictly" 
appears  before  the  word  "necessary."  The  supreme  court  of 
California  prior  to  the  adoption  of  these  subdivisions  by  Arizona 
had  construed  them  as  authorizing  a  board  of  supervisors  to  employ 
counsel,  in  addition  to  the  district  attorney,  not  only  in  suits  to 
which  the  county  is  a  party  upon  the  record,  but  in  which  she 
is  interested  or  supposed  to  have  an  interest.  Held,  under  the 
'  construction  placed  upon  these  subdivisions  by  the  California  court, 
and  in  reason,  the  supervisors  of  the  county  on  motion  of  or  with 
the  consent  of  the  district  attorney,  have  the  power,  when  they 
find  it  necessary  or  advisable,  to  employ  counsel  in  addition  to  the 
district  attorney  to  protect  the  interests  of  the  county,  not  only 
in  the  conduct  of,  but  in  the  preparation  for,  any  litigation  to 
which  the  county  may  be  a  party.  (County  of  Santa  Cruz  ▼. 
Barnes,  42.) 

£.  Counties — Claims  against — ^Must  bx  Authobized  bt  Law« — One 
who  demands  payment  of  a  claim  against  a  county  must  show 
some  statute  authorizing  it,  or  some  contract  express  or  implied 
from  which  it  arises,  which  itself  finds  authority  of  law.  (County 
of  Santa  Cruz  v.  Barnes,  42.) 

3.  Sams*— BoABD  of  Supebvisobs — ^Powxbs. — The  only  powers  possessed 
by  boards  of  supervisors  are  those  expressly  conferred  by  statute  or 
necessarily  implied  therefrom.   (County  of  Santa  Cruz  t.  Barnes,  48.), 

coueses  and  distances. 

Controlled  by  monuments.    See  Deeds,  8. 
See  Boundaries,  1;  Mines  and  Mining,  3« 
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1.  Criminal  Law — Appeal  and  Erkob — Fbom  Justice  CJoubt — ^No  Fue- 
THEE  Appeal — Rev.  Stats.  Aeiz.  1901,  Pen.  Code,  sbo.  1067,  Con- 
BTBUED. — Under  the  express  provisions  of  section  1067,  supra,  there 
ean  be  no  appeal  from  a  judgment  of  the  district  court  rendered 
in  a  ease  appealed  from  a  justice,  police,  or  recorder's  court.  (Terri- 
tory V.  Moore,  122.) 

8.  CBIMINAL  Law — Assatji/f — ^Indictment — StnriciENCT — ^Bev.  Stats. 
Ariz.  1901,  Pen.  Code,  sec.  831,  Constbued. — ^Under  section  831, 
supra,  providing  that  ''words  used  in  an  indictment  are  construed 
in  their  usual  acceptance  in  conmion  language,  except  such  words 
and  phrases  as  are  defined  by  law,  which  are  construed  according 
to  their  legal  meaning,"  it  is  not  necessary  in  charging  an  assault 
to  allege  that  the  defendant  had  the  "present  ability  to  commit 
a  violent  injury,"  the  word  ''assault"  being  sufficiently  "defined 
by  law"  and  "by  usual  acceptance  in  common  language"  to 
authorize  its  use  without  defining  it.     (Mapula  v.  Territory,  199.) 

3.  Criminal  Law  —  Change  or  Venue  —  When  Granted.  —  A  court 
is  justified  in  refusing  an  application  for  a  change  of  venue 
on  account  of  the  prejudice  of  the  inhabitants  of  the  county,  unless 
it  affirmatively  appear  from  the  showing  that  there  is  such  a  feel- 
ing of  prejudice  in  the  community  as  will  be  reasonably  eertaia 
to  prevent  a  fair  and  impartial  trial.     (Elias  v.  Territory,  1.) 

4.  Same — Same — Showing — ^Insufficiency. — The  intemperate  expres- 
sions of  a  mass  of  people  congregated  on  the  streets  at  the  time  of 
the  killing,  and  the  publication  of  a  couple  of  inflammatory  articles 
in  the  daily  papers  on  the  following  day,  may  properly  be  con- 
sidered as  insufficient  to  demonstrate  the  impossibility  of  a  fair 
and  impartial  trial  in  a  large  county  with  one  city  of  more  than 
ten  thousand  inhabitants,  from  which  to  select  jurors,  and  this  more 
particularly  as  the  trial  occurred  nearly  a  year  after  such  kiUing 
and  the  public  expressions  and  newspaper  articles  in  reference 
thereto.     (Elias  v.  Territory,  1.) 

5.  Same — Same — Granting  Discretionary — Appeal  and  Error — ^Pre- 

sumption— ^Abuse. — The  denial  of  an  application  for  a  change  of 
venue,  being  within  the  sound  discretion  of  the  trial  court,  and  there 
being  a  presumption  in  favor  of  its  proper  exercise,  will  not  be 
interfered  with  on  appeal  except  where  an  abuse  of  such  discretion 
is  shown  by  the  record.     (Elias  v.  Territory,  1.) 

€.  Criminal  Law — Continuance — Discretionary — Pacts  not  Justi- 
fying.— ^Where  it  appears  that  a  continuance  was  granted  on  appli- 
cation of  defendant  in  a  criminal  case,  from  October  term  of  court 
until  the  next  April,  because  of  the  absence  of  witnesses,  and  that  in 
March  defendant  caused  a  subpoena  to  be  issued  for  these  witnesses 
without  instructing  the  sheriff  where  they  could  be  found,  or  inform- 
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ing  him  that  one  of  the  witnesses  was  generalljr  known  bj  a  name 
other  than  that  given  in  the  subpoena,  and  that  one  of  the  witnesses 
was  present  at  the  trial,  and  the  afSdavit  presented  in  support  of 
motion  for  further  continuance  did  not  show  any  probability  that 
the  second  witness  could  be  found,  or  due  diligence  in  attempting 
to  secure  attendance  of  the  third,  and  it  was  a  very  serious  ques- 
tion whether  the  evidence  sought  to  be  furnished  by  the  witnesses 
would  materially  affect  the  defense  of  the  accused,  there  was  no 
abuse  of  discretion  in  the  denial  of  the  application  for  further  eon- 
tin  nance.     (Elias  V.  Territory,  1.) 

7.  Criminal  Law  —  Embezzlement — Indictment — ^Bev.  Stats.  Abiz. 

1901,  Pen.  Code,  sec.  462,  Construed. — Under  section  462,  supra, 
reading,  "Every  clerk,  agent,  or  servant  of  any  person,  who  fraud- 
ulently appropriates  to  his  own  use  any  property  of  another  which 
has  come  into  his  control  or  care  by  virtue  of  such  employment  as 
such  clerk,  agent,  or  servant,  is  guilty  of  embezzlement, ' '  an  indict- 
ment charging  that  defendant  on  July  13,  1904,  as  agent  of  McD., 
received  a  certain  sum,  and  afterwards,  on  October  5th,  appr> 
priated  a  portion  thereof  to  his  own  use,  does  not  state  facts  suf- 
ficient to  constitute  the  offense  of  embezzlement,  in  that  it  fails  to 
allege  the  relation  of  agent  on  the  part  of  defendant  at  the  time 
the  appropriation  is  charged  to  have  been  made.  (Thomas  v. 
Territory,  180.) 

8.  Criminal  Law — Embezzlement — Perfection  or  Trust. — ^The  mere 
placing  of  money  in  bank,  subject  to  defendant's  order,  to  be  used 
for  certain  purposes,  does  not  perfect  in  defendant  a  trust,  within 
the  meaning  of  the  law  of  embezzlement,  but  such  trust  is  complete 
only  when  he  draws  the  money  from  the  bank  pursuant  to  his 
authority.     (De  Leon  v.  Territory,  161.) 

9.  Same — Same — Evidence — Held  Sufficient. — Held,  that  the  evidence 

was  sufScient  to  sustain  a  conviction  of  embezzlement  by  defendant 
of  money  belonging  to  his  wife  and  deposited  in  bank  subject  to 
his  order.     (De  Leon  v.  Territory,  161.) 

10.  Criminal  Law — Evidence — ^Privileged  Communication — Seoondart 
Evidence. — The  contents  of  a  letter  written  by  defendant  while 
in  jail,  to  his  wife,  under  a  rule  of  which  he  had  knowledge,  that 
it  would  be  opened  and  examined  by  the  jailer,  is  not  a  privileged 
communication;  and  although  the  wife  will  not  be  permitted  to  tes- 
tify thereto,  and  cannot  be  compelled  to  produce  the  letter,  yet  the 
sheriff,  who  read  the  letter,  may  testify  to  its  contents  after  the 
necessary  foundation  is  laid.  The  fact  that  the  letter  could  not 
be  secured  from  the  wife,  nor  the  wife  be  permitted  to  offer  it  in 
evidence,  authorized  the  establishment  of  its  contents  by  secondary 
evidence.     (De  Leon  v.  Territory,  161.) 
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11.  Cbihinal  Law — ^Fobmie  Jeopabdt. — ^The  erroneous  granting  of  a 
motion  for  defendant,  after  pleading  not  guilty  without  demurring, 
to  dismiM  the  indictment  on  the  ground  that  the  act  defining  the 
oifenae  had  been  repealed,  in  not  a  bar  to  further  prosecution  of 
the  offense.     (Territorj  ▼.  Buyal,  415.) 

12.  CftiMiNAL  Law — Geand  Laboxny — Colt — Subject  of — Ibbespective 

or  Value — Rev.  Stats.  Abiz.  1901,  sec.  444,  as  Amended  by  Act 
No.  18,  Laws  1903,  Constbu£d-:-Mabtinez  y.  Tebbitoby,  5  Abiz. 
55,  44  Pao.  1089,  Distinguished. — Under  section  444,  tupra,  as 
amended,  making  it  grand  larceny  to  steal  a  horse,  mare,  gelding, 
etc.,  the  term  "mare"  is  sufficiently  comprehensive  to  include  within 
its  meaning  property  described  in  an  indictment  bs  ''one  certain 
animal  of  the  horse  species, — to  wit,  a  female  colt  about  one  year 
old,"  and  the  property  so  described  is  therefore  the  subject  of 
grand  larceny,  irrespective  of  its  value.     (Miller  v.  Territory,  123.) 

13.  Cbiminal  Law — Gband  Labcbny  —  Evidence  —  SumciENCY. — ^Evi- 

dence reviewed  and  held  sufficient  to  sustain  a  conviction  for  grand 
larceny.     (Davis  v.  Territory,  264.) 

14.  Cbiminal  Law — ^Homicidb — Bubden  or  PBOor — Always  on  Pbosb- 

ouTioN — Nevbb  Shuts  to  Defendant — Innocence — Pbesumption 
— Evidence — ^Bbv.  Stats.  Abiz.  1901,  Pen.  Code,  sec.  933,  Bev. 
Stats.  Abiz.  1887,  Pen.  Code,  sec.  1655,  Constbued. — Section  933, 
tupra,  provides:  "Upon  a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation,  or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  amounts  only  to  manslaughter  or  that 
the  defendant  was  justifiable  or  excusable.  ..."  Upon  a  trial 
for  murder  the  court  charged  the  jury  that  it  was  necessary  for 
the  defendant  to  establish  his  claim  of  self-defense  ''by  a  pre- 
ponderance of  the  evidence."  ffeld,  that  this  charge  was  erroneous, 
as  the  presumption  of  innocence  is  always  with  defendant  until  a 
verdict  of  guilty  is  returned,  and  under  section  933,  supra,  it  is 
only  incumbent  upon  the  defendant  to  produce  such  proof  as  will 
raise  a  reasonable  doubt  in  the  minds  of  the  jury  whether  or  not 
the  killing  was  justifiable  or  excusable.    (Anderson  v.  Territory,  50.) 

16.  Cbiminal  Law — Hoicicide — Defense — Insanity — Question  of  Pact 
— Evidence — Conflict — Vebdict — Will  not  Be  Distubbed  on  Ap- 
peal.— The  question  of  the  sanity  of  the  accused  at  the  time  of  the 
eommission  of  the  offense  charged  is  a  matter  of  fact  for  the  jury 
to  determine,  and  where  there  is  a  conflict  of  evidence  upon  the 
point,  and  there  is  material  evidence  to  support  the  verdict  of  the 
Jury  in  relation  thereto,  it  will  not  be  disturbed  on  appeaL  (Elias 
T.  Territory,  1.) 
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16.  Criminal  Law — Homicids — ^Evidence — ^Res  Qestm. — ^Where  a  wit- 

ness who  was  present  at  a  homieide  was  asked  what  deceased  said 
immediately  after  he  was  shot,  and  the  answer  being  that  he  said, 
' '  BoySy  I  am  shot, ' '  the  question  was  a  proper  one,  it  being  directed 
to  a  statement  properly  a  part  of  the  res  gestcB,  and  the  answer 
was  admissible,  it  being  directly  connected  with  the  main  fact,  and 
characterizing  and  explaining  it.     (Sheehy  y.  Territory,  269.) 

17.  Criminal  Law — Homicidb — Sklf-Defenss— Bxv.  Stats.  Abiz.  1901, 
Pen.  Code,  secs.  181, 182,  Consteued. — Sections  181  and  182,  supra, 
provide  that  "A  homicide  is  justifiable  when  committed  in  the  law- 
ful defense  of  such  person,  .  .  .  when  there  is  reasonable  ground  to 
apprehend  a  design  ...  to  do  some  great  bodily  injury,  and  immi- 
nent danger  of  such  design  being  accomplished.  But  such  person 
...  if  he  was  the  assailant  .  .  .  must  really  and  in  good  faith 
haye  endeayored  to  decline  any  further  struggle  before  the  homicide 
was  committed.  A  bare  fear  of  the  eonunission  of  the  offenses,  .  .  . 
to  prevent  which  the  homicide  may  be  lawfully  committed,  is  not 
sufficient  to  justify  it,  but  the  circumstances  must  be  sufficient  to 
excite  the  fears  of  a  reasonable  person,  and  the  party  killing  must 
have  acted  under  the  influence  of  such  fears  alone."  Under  these 
sections,  the  testimony  of  the  defendant  that  after  his  sister  had 
told  him  of  an  insult  offered  her  by  deceased  he  saw  him  coming 
down  the  road,  and,  picking  up  a  gun,  walked  down  the  road  towards 
him,  and  turning  brought  the  gun  up  and  said,  "What  did  yon 
insult  my  sister  forf"  to  which  deceased  did  not  reply  for  ten  or 
fifteen  seconds,  when  he  saw  deceased  jerk  his  hand,  and  *ii^«lring 
he  was  going  for  his  gun,  being  angry  and  excited,  he  pressed  the 
trigger  and  fired,  did  not  present  the  issue  of  self-defense.  (HicUin 
▼.  Territory,  184.) 

18.  Same — Same— Same — Insteuction  to  Jubt — ^BIattee  of  Law— Not 
Criticism  or  Defendant's  Cbeduiutt. — Where  on  a  trial  for 
murder  the  facts  as  given  in  defendant's  statement  taken  as  true 
did  not  constitute  self-defense  as  a  matter  of  law,  it  is  the  duty  of 
the  court  to  eliminate  that  feature  from  the  case,  and  an  instruc- 
tion that  ''I  charge  you  .  .  .  under  the  facts  and  cireumstanees 
shown  in  the  evidence,  there  is  nothing  shown  to  justify,  under  the 
law,  the  killing  of  Mullino  by  the  defendant, ' '  was  not  erroneous  as 
a  criticism  upon  defendant's  testimony.     (Hicklin  y.  Territory,  184.) 

19.  Same — Same — ^Evidence — ^Impeachment. — ^Where  a  witness  takes  the 

stand  for  the  defense  in  a  prosecution  for  homicide,  it  is  permissible 
for  the  prosecution  to  impeach  her  by  her  own  cross-examination,  in 
eontradiction  of  her  direct  testimony,  and  by  the  introduction  of 
other  competent  evidence  affecting  her  credibility.  (Hicklin  v. 
Territory,  184.) 
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20,  Samb — Samb — ^Manslauohteb — Instruction  to  Jitbt. — In  a  prose- 
ention  for  homicide  an  abstract  declaration  of  the  law  by  the  court 
in  charging  the  jurj,  that  "The  law  does  not  permit  the  taking  of 
human  life  in  rage  or  paasion  occasioned  by  inadequate  provocation, 
— ^that  iSy  by  slight  or  trivial  proyoeatioui — ^but  it  must  be  such  as 
would,  in  the  mind  of  an  average  man,  be  calculated  naturally  to 
arouse  such  rage  and  passion  as  would  render  the  mind  uncontrol- 
lable in  its  impulses  to  take  life,"  was  not  prejudicial,  where  the 
court  further  and  fully  charged  the  jury  on  the  reduction  of 
murder  to  manslaughter,  and,  in  addition  thereto,  the  law  relative 
to  manslaughter  was  fully  given  in  language  chosen  by  the  counsel 
for  defendant.     (Hicklin  v.  Territory,  184.) 

21.  Criminal  Law — Inbigtubnt — Grand  Jury — ^Bsv.  Stats.  Ariz.  1901, 
PxN.  Code,  secs.  792,  862,  873,  Cited  and  Construed. — Section 
873  of  the  Penal  Code,  iupra,  provides  that  a  judgment  sustaining 
a  demurrer  to  an  indictment  shall  bar  another  prosecution,  unless 
the  court  directs  the  case  to  be  submitted  to  the  same  or  another 
grand  jury.  Section  792,  supra,  makes  the  existence  of  bias  and 
prejudice  on  the  part  of  a  grand  juror  grounds  of  challenge. 
Another  section  authorizes  the  interposition  of  a  challenge  to  the 
panel  of  the  grand  jury  after  it  has  been  drawn  and  has  appeared, 
and  at  the  time  of  the  examination  of  the  jurors  as  to  their  quali- 
fications. Subdivision  4  of  section  862,  supra,  provides  that  an 
indictment  may  be  set  aside,  upon  motion,  when  defendant  has  not 
been  held  to  answer  before  the  finding  of  the  indictment,  on  any 
ground  which  would  have  been  good  ground  for  challenge  either  to 
the  panel  or  to  an  indiridual  grand  juror.  Held,  that  defendant, 
against  whom  a  second  indictment  has  been  returned  under  section 
873,  supra,  by  the  same  grand  jury  that  had  returned  a  former 
indictment,  is  not  entitled  to  a  dismissal  of  such  indictment  under 
section  862,  supra,  because  he  has  had  no  opportunity  to  challenge 
the  grand  jury  for  bias  under  section  792,  supra,  arising  out  of 
their  former  consideration  of  his  offense,  as  no  such  right  of  chal- 
lenge exists.    (De  Leon  v.  Territory,  161.) 

S2.  Criminal  Law — Indictment — Murder — Aggravated  Assault — ^In- 
cluded Offenses — ^Rev.  Stats.  Ariz.  1901,  Pen.  Code,  sec.  974, 
Construed. — ^Under  section  974,  supra,  providing  that  a  defendant 
may  be  found  guUty  of  any  offense,  "the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged,"  a  conviction 
for  an  aggravated  assault  under  an  indictment  charging  murder, 
and  setting  forth  circumstances  which  in  themselves  constitute  an 
aggravated  assault,  will  be  sustained.     (Mapula  v.  Territory,  199.) 

23.  Same — Same — Same — Indictment — Sufficiency — Rev.  Stats.  Aris. 
1901,  Pen.  Cods,  sec.  215,  Construed. — An  indictment  charging 
in  effect  that  defendants  assaulted  and  inflicted  "certain  mortal 
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injuries"  upon  the  deceased,  is  soifieient  to  charge  an  aggravated 
assault  under  section  215,  supra,  providing  that  an  aggravated 
assault  is  committed  ''when  a  serious  bodily  injury  is  inflicted 
upon  the  person  assaulted,"  the  words  ''mortal  injuries"  being 
taken  as  the  equivalent  of  "serious  bodily  injuries."  (Mapula  v. 
Territory,  199.) 

24.  Gbiional  Law — ^Lakokny — ^Vknux — Pboof — Suffigienct. — Before  a 

verdict  of  guilty  can  be  allowed  to  stand,  on  an  indictment  charg- 
ing a  theft  of  a  cow  in  P.  County,  there  must  be  some  proof 
adduced  which  will  connect  the  defendant  with  the  commission  of 
the  crime  in  that  county.  Such  proof  is  not  made  by  evidence 
which  shows  that  the  animal  was  accustomed  to  range  in  P.  County, 
was  seen  there  at  a  certain  time,  and  months  afterward  was  found 
in  defendant's  possession  in  another  county,  and  that  when  so 
found  he  falsely  claimed  her  as  his  own.  (Armstrong  v.  Territoiy, 
267.) 

25.  CruonalLaw — ^Mubdeb — Tbial — Jubt—Pkbemptobt  Challenges— 

SsvEBANCB — ^Bxv.  Stats.  Abiz.  1901,  Pen.  Code,  8ECS.  903,  910,  913,. 
918,  925,  CoMP.  Laws  1877,  secs.  714,  726,  Cited  and  Constbued.— 
Under  section  726,  supra,  declaring  that  a  chaUenge  to  an  individual 
juror  is  either  peremptory  or  for  cause;  section  910,  aupra,  stating 
the  causes  for  which  challenges  to  individual  jurors  may  be  made^ 
and  using  the  term  "challenge  to  an  individual  juror"  as  synony- 
mous with  "challenge  for  cause";  section  913,  supra,  declaring 
that  challenges  to  individual  jurors  shall  be  tried  by  the  court; 
section  918,  supra,  providing  that  challenges  to  the  panel  or  to  the 
individual  juror  shall  be  oral,  and  shall  be  entered  on  the  minutes 
of  the  court,  together  with  the  court's  decision  thereon;  and  section 
714,  supra,  as  amended,  providing  that  when  several  defendants 
are  tried  together,  they  are  not  aUowed  to  sever  their  challenges, 
but  must  join  therein,  "except  a  challenge  to  an  individual  juror," 
two  defendants  jointly  indicted  for  murder  in  the  first  degree, 
having  made  no  application  for  severance,  as  they  might  have 
done,  under  section  925,  supra,  were  only  entitled  to  the  number 
of  peremptory  challenges  each  would  have  been  entitled,  to  if 
separately  tried.     (Booth  v.  Territory,  204.) 

26.  Cbiminal  Law — Bobbebt — Evidence — iNsuFnciENcr. — Force  or  fear 
being  requisite  to  constitute  the  crime  of  robbery,  a  verdict  of  guiltj 
of  robbery  should  be  set  aside  where  there  is  an  utter  absence  of 
evidence  tending  to  show  the  use  of  force  or  the  existence  of  fear. 
(Bamires  v.  Territory,  177.) 

27.  Cbiminal  Law — Statutes  —  Constbuction  —  Cbiminal  —  Common- 

Law  Bulb — Abolished  in  Abizona — ^Bbv.  Stats.  Abiz.  1901,  sec.  5, 
Constbued. — The  conmion-law  rule  that  penal  statutes  must  be 
strictly  construed  and  nothing  be  left  to  implication  has  been  abol- 
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iahed  in  Arizona  bj  section  5,  Mupra,  which  provides  that  "The  rule 
of  the  common  law  that  penal  statutes  are  to  be  strictly  construed 
has  no  application  to  this  code.  All  its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their  terms,  with  a  view  to 
effect  its  object  and  to  promote  justice."    (Miller  v.  Territory,  123.) 

28.  Criminal  Law — Tbial — Jubt  List — ^Revision — ^Bev.  Stats.  Ariz. 
1901,  PAR.  2787,  Construed. — Under  paragraph  2787,  supra,  pro- 
viding that  the  board  of  supervisors  of  the  several  counties,  at  their 
first  regular  meeting  after  the  first  Monday  in  January  of  each 
year,  shall  make  a  list  of  all  persons  qualified  to  serve  as  jurors, 
and  shall  from  time  to  time  revise  the  same,  there  is  no  necessity 
for  the  revision  of  the  list  where  the  jury  is  drawn  less  than  ninety 
days  after  the  list  was  made.     (Ubillos  v.  Territory,  171.) 

29.  Bams — ^Murder — ^Evidence — Suiticiency. — Evidence  reviewed  and 
held  sufficient  to  sustain  a  verdict  of  murder  in  the  first  degree. 
(Ubillos  V.  Territory,  171.) 

Bee  Appeal  and  Error,  10. 

CROSS-COMPLAINT. 

1,  Cross-Complaint  —  Suppicibnct  —  Waiver  of  Defects.  —  Where  a 
cross-complaint  contains  sufficient  allegations  of  fact  to  support  the 
judgment,  and  there  was  no  fundamental  defect  therein,  all  others 
were  waived  by  plaintiff  in  error  by  withdrawing  his  demurrer, 
filing  an  answer  and  raising  an  issue  of  fact,  and  introducing 
evidence  in  support  thereof,  without  objecting  to  the  sufficiency 
of  the  crosa-complaint.  (Smith  v.  King  of  Arizona  Mining  ate. 
Ck>.,  228.) 

DAMAGES. 

1.  Damages  —  Evidencb  —  Yalue  of  Maghinert  —  Nor  Haying  Fixed 
Market  Yalue. — In  determining  the  value  of  a  dredge,  being  of 
the  class  of  property  without  a  fixed  market  value,  recourse  may 
be  had  to  its  cost,  utility,  and  use,  and  also  to  the  opinions  of 
witnesses  who  may  possess  such  information  as  may  give  their 
opinions  weight.     (California  etc  Co.  v.  Tuma  Valley  etc  Co.,  366.) 

Proof  of,  in  action  for  malicious  prosecution  not  allowed  until  proof 
of  want  of  probable  cause.    See  Malicious  Prosecution,  3. 

Bee  Contract,  1;  Verdict,  L 

DECBEE. 

Inconsistent  with  findings.     See  Mines  and  Mining,  IL 
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1.  Deeds — Constbugtion — Intebbst  Conveyed. — ^A  deed  reading  ^'doee 
bargain,  sell,  release,  and  forever  quitclaim  unto  the  partj  of  the 
seeond  part  ...  all  his  right,  title,  and  interest,  being  an  undivided 
one  half  of  the  following  mentioned  and  described  mining  claims, " 
is  in  fact  a  conveyance  of  the  whole  interest  owned  by  the  grantor, 
and  is  not  limited  to  a  conveyance  of  a  half -interest  only.  (Gostello 
V.  Graham,  257.) 

£.  SA.MI&— Same — NoncB — Innocsnt  Purchase!. — ^Where  defendant,  a 
subsequent  purchaser,  claims  title  under  a  deed  purporting  to  convey 
an  undivided  one-half  interest  in  certain  mining  ground,  the  declara- 
tion in  a  prior  deed  to  plaintiff  by  the  common  grantor  that  he 
conveys  ' '  all  his.  right,  title,  and  interest,  being  an  undivided  one-half 
interest ' '  in  said  property,  imports  notice  to  the  defendant  that  there 
is  an  outstanding  undivided  one-half  interest  at  the  time  of  his 
purchase,  and  he  is  not,  therefore,  an  innocent  purchaser.  (Costello 
V.  Graham,  257.) 

8.  Deeds  —  Desceiptions  —  Goubsbs  Ain>  Distances  —  Gontboi;led  bt 
Monuments. — ^Where  a  deed  conveying  a  part  of  a  town  lot 
described  the  part  conveyed  as  being  one  hundred  and  twenty-four 
feet  square,  and  a  deed  conveying  an  adjoining  part  of  the  same 
lot,  while  describing  it  as  having  a  frontage  that  would  have 
included  a  part  of  the  land  conveyed  by  the  first  deed,  also  stated 
that  it  began  at  a  certain  corner  and  ran  to  the  comer  of  the  part 
first  conveyed,  the  monumeuts  thus  designated  controlled  the  courses 
and  distances,  and  no  part  of  the  land  conveyed  by  the  first  dead 
was  included  in  the  second.     (Bird  v.  Noon,  37.) 

DEFAULT.    See  Judgment,  1,  4,  5,  6,  7,  8. 

DEFENSE. 

Insanity  question  of  fact  for  jury.    See  Criminal  Law,  15. 

DESCRIPTIONS.    See  Deeds,  3. 

DISMISSAL. 

Failure  to  file  abstracts  and  briefs,  ground  for.     See  Appeal  and 
Error,  2. 

DISTRICT  COURT. 

Jurisdiction  Of,  in  case  appealed   from  justice  court,  limited  to 
jurisdiction  of  lower  court.     See  Jurisdiction,  i. 

DIVIDED    COURT. 

Affirmance  by.    See  Appeal  and  Error,  18. 
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EJECTMENT.    See  Mines  and  Mining,  10. 
ELECTION.    See  Municipal  Corporations,  1. 

EMBEZZLEMENT. 

1.  £mbeezi;bmknt — ^Etidbncx  —  Indictmxnt  —  Bxv.  Stats.  Ariz.  1901, 

Pen.  Code,  sbo.  460,  Constbusd. — ^Under  seetion  460,  supra,  declar- 
ing  eyery  person  intmsted  with  property  for  the  use  of  another,  who 
fraudulently  appropriates  it  to  any  purpose  not  in  the  due  execu- 
tion of  his  trust,  guilty  of  embezzlement,  an  indictment  for  embez- 
zlement need  only  allege,  and  the  evidence  need  only  show,  that 
defendant  was  intrusted  with  the  property  for  the  use  of  another, 
and  fraudulently  appropriated  it  to  some  purpose  not  in  the  due 
execution  of  his  trust,  and  it  is  unnecessary  to  allege  or  show  the 
particular  use  or  purpose  for  which  the  money  was  intrusted  to 
defendant.     (De  Leon  t.  Territory,  161.) 

2.  Sake — Sams^Aomissibilitt. — ^When  an  indictment  charged  the  em- 

bezzlement of  money  deposited  in  bank  under  an  arrangement  by 
which  defendant  was  entitled  to  draw  the  same  by  check,  the  check 
by  which  defendant  drew  the  money  which  he  embezzled  was  admis- 
sible in  evidence.     (De  Leon  v.  Territory,  161.) 

See  Criminal  Law,  7,  8,  9. 
EQUITABLE   MOBTGAQE.    See  Mortgage,  L 
EQUITY. 

L  EQUTTT — JUBISDIGTION — PERSON — ^LaND  IN   FOREIGN   STATE. — A   COUrt 

of  equity,  having  acquired  jurisdiction  over  the  person  of  the 
defendant,  has  jurisdiction  to  enter  any  decree  which  may  concern 
or  affect  lands  situated  in  a  foreign  state  to  the  same  extent  and 
as  fuUy  as  though  these  were  situated  within  the  state  where  the 
court  has  its  sittu.    (Butterfield  v.  The  Nogales  Copper  Co.,  212.) 

2.  E<)uiTY — ^Laches. — Where  an  equitable  action  is  brought  within  the 
statutory  time  for  the  ainalogous  action  at  law,  if  it  does  not  so 
appear  on  the  face  of  the  bill,  the  defendant  must  show  by  his 
answer  that  extraordinary  circumstances  exist  which  require  the 
application  of  the  doctrine  of  laches.    (Costello  v.  Muheim,  422.) 

ESTOPPEL.    See  Mines  and  Mining,  18. 

EVIDENCE. 

1.  Evidence — ^Expert  Testimony — Animals — ^Belationship — ^iDENTirr- 
ING  Colt  as  Belonqino  to  Certain  Mare. — ^In  a  prosecution  for 
grand  larceny  it  is  not  error  for  the  court  to  permit  horsemen  of 
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EVIDENCE  (CJontinued). 

experience  to  state  that  a  colt  belonged  to  a  certain  mare,  their 
testimony  being  based  upon  their  experience  as  stockmen  and  per- 
sonal observation  of  the  conduct  of  the  two  particular  animals 
toward  each  other.     (Miller  ▼.  Territory,  123.) 

2.  Evidence — Expert  Witness  —  CoMPETiwcY  —  Discretionabt. — ^The 
question  of  the  competency  of  an  expert  witness  is  a  matter  resting 
in  the  sound  discretion  of  the  court,  and  its  exercise  wiU  not  be 
reviewed  but  for  abuse.     (Gila  Valley,  Globe  etc.  Co.  v.  Lyon,  218.) 

8.  Evidbnob — ^Location  Notice — Ceetitied  Copy — ^Rev.  Stats.  Ariz, 
1901,  PAR.  1150,  Construed. — A  certified  copy  of  .a  duly  recorded 
location  notice  is  to  be  received  in  evidence  with  like  effect  as  if  the 
original  had  been  produced,  under  the  statute,  jupro.  (Score  v. 
Griffin,  295.) 

4.  Evidence — Maps — ^Data — ^Value. — A  map  of  mining  ground   made 

from  the  discovery  of  monuments  at  certain  points,  none  of  which 
were  known  to  the  surveyor,  and  none  of  which,  except  those  of 
the  Blanca  claim,  were  found  by  him  from  following  the  calls  of 
any  location  notice  or  the  field-notes  of  any  former  survey,  but  were 
pointed  out  to  him,  to  use  his  expression,  "by  some  of  the  other 
fellows"  who  were  with  him,  who  were  not  shown  to  be  the  persons 
who  built  them  or  who  knew  them  to  be  the  monuments  they  repre- 
sented them  to  be,  is  valueless  for  any  purpose  except  to  give  the 
location  of  the  Blanca  claim.     (Molina  v.  Luce,  29.) 

5.  Evidence — Proper  Question — Answer  Partly  Improper — Motion 

TO  Strike — Necessity. — ^Where  a  question  is  proper  in  form,  and 
a  part  of  the  answer  thereto  is  admissible  and  the  remainder  of 
the  answer  is  improper,  a  motion  should  be  made  to  strike  out  the 
portion  of  the  answer  objected  to  at  the  time,  for  the  original 
objection  to  the  question  does  not  go  to  the  point,  and,  in  the 
absence  of  such  motion,  the  party  cannot  successfully  urge  on  appeal 
a  reversal  solely  on  the  ground  that  the  court  below  allowed  the 
original  question  over  objection.     (Sheehy  v.  Territory,  269.) 

6.  Same — Same — Same — Same — ^Failure  to  Osject  to  Similar  Ques- 

tion AND  Answer. — ^Where  a  question  proper  in  form  is  objected 
to,  and  the  answer  is  partly  proper  and  partly  improper,  and  no 
motion  to  strike  out  the  improper  part  is  made,  and  the  same  ques- 
tion without  objection  is  put  to  other  witnesses  and  a  similar  answer 
is  made,  appellant  cannot  be  heard  to  object  to  the  improper  portion 
of  said  answer  for  the  first  time  on  appeal.  (Sheehy  v.  Territory, 
269.) 

7.  Evidence — Title — ^Letters — Admissibility. — ^Letters  from  plaintiff's 

grantor,  the  holder  of  the  legal  title,  acknowledging  that  another 
of  plaintiif 's  grantors  had  an  equitable  interest  in  certain  mining 
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property,  were  admissible  in  evidence  to  establish  the  ownership 
in  said  grantor  of  an  equitable  interest  in  said  property.  (Costello 
y.  Qraham,  257.) 

B.  EviDKNCE — ^Written  Instrument — Explanation  by  Parol. — ^Plain- 
tiff, a  broker,  suing  for  compensation  for  services  in  making  a  sale, 
introduced  a  memorandum  of  terms  of  sale  containing  a  phrase, 
''Will  give  5  days  to  accept  above  deal."  Defendant  contended 
the  memorandum  represented  a  new  agreement  made  between  the 
parties  on  April  28,  1902,  definite  and  certain  in  its  terms,  whereby 
plaintiff  was  given  an  option  to  purchase  defendant's  property  at 
any  time  within  five  days  from  the  date  thereof,  and  that  this 
agreement  superseded  all  previous  contracts,  and  that  as  plaintiff 
had  not  purchased  the  property  himself  nor  produced  a  purchaser 
within  the  five  days  he  could  have  no  claim  against  the  defendant. 
Plaintiff  claimed  that  he  had  been  commissioned  to  sell  the  property 
prior  to  the  making  of  this  memorandum;  that  the  terms  had  been 
modified  several  times;  that  the  memorandum  was  but  one  such 
modification;  and  that  the  time  restriction  therein  merely  related 
to  the  particular  terms  of  sale  therein  contained,  but  did  not  limit 
the  plaintiff's  right  to  present  a  purchaser. >  Held,  that  the  court 
committed  no  error  in  admitting  parol  evidence  to  explain  the 
memorandum.     (Pringle  v.  King,  76.) 

Motion  to  strike  out,  necessity  for.    See  Trial,  L 

See  Appeal  and  Error,  6,  8,  9,  13,  14,  15,  16,  19,  22;  Banks,  1; 
Contract,  1;  Criminal  Law,  9,  10,  14,  15,  16,  19,  26,  29;  Dam- 
ages, 1 ;  Embezzlement,  1,  2 ;  Mines  and  Mining,  2,  4,  5,  17,  19, 
20;    Statutes,  8;    Taxes  and  Taxation,  5. 

• 

EXECUTORS   AND   ADMINISTRATORS. 

L  Executors  and  Administrators — Claims  against  Estate — ^Partner- 
ship— ^Aocountino — Demand  xtpon  Administrator  XJnnsgessart 
:— Rev.  Stats.  Ariz.  1901,  pars.  1739,  1742,  1743,  1749,  Construed. 
— Paragraphs  1739  and  1742,  supra,  provide  for  the  publication 
by  executors  and  administrators  of  notice  to  creditors  to  exhibit 
claims,  and  state  that  all  claims  arising  upon  contract  must  be 
presented  within  the  time  mentioned  in  the  notice,  or  be  barred. 
Paragraphs  1739  and  1743,  supra,  provide  that  if  the  claim  be  not 
due,  or  be  contingent,  the  particulars  must  be  stated,  and  that  no 
holder  of  any  claim  shall  maintain  any  action  thereon  unless  the 
claim  is  first  presented  to  the  executor  or  administrator.  Upon 
the  death  of  one  partner  the  assets  of  the  partnership  passed  into 
the  hands  of  the  surviving  partner,  who  in  turn  died  five  days 
later.    The  administrator  of  the  surviving  partner  took  control  of  the 
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partnership  affairs  and  wound  them  up,  retaining  as  administrator 
all  the  proceeds.  Held,  that  said  surviving  partner's  administrator 
became  a  trustee  of  whatever  portion  of  said  property  might  be 
adjudged  to  belong  to  said  first  partner,  and  that  that  portion 
was  no  part  of  the  surviving  partner's  estate  nor  subject  to  the 
requirements  of  statutes,  aupra,  and  that  the  administrator  of  the 
partner  first  deceased  was  entitled  to  maintain  an  action  against 
the  surviving  partner's  administrator  for  an  accounting,  without 
first  presenting  anj  demand.     (Franklin  t.  Trickey,  282.) 

EXEMPTION.    See  Taxes  and  Taxation,  10,  11,  12. 


EXPERT. 

Testimonj.     See  Evidence,  1. 

Witness,  competency  of.    See  Evidence,  8» 

FINDINOa 

1.  FiNDINQS — ^FACT  MiNQLBD  WITH  CONCLUSIONS  OF  LAW — ^NOT  BBASON 

rOB  RxvxBSAL. — While  the  finding  that  ''the  plaintiff  and  its  prede- 
cessors and  grantors  in  interest  .  .  .  have  been,  and  the  plaintiff 
still  is,  the  owner  and  entitled  to  the  possession  of  the  lands  and 
premises,''  appears  in  the  findings  as  a  conclusion  of  law,  it  is  a 
statement  of  an  ultimate  fact,  and  not  a  mere  conclusion  of  law, 
and  ownership  being  one  of  the  ultimate  facts  to  be  found  under 
the  issues,  the  fact  that  the  finding  appears  among  the  conclusions 
of  law  is  not  a  sufficient  reason  for  reversing  the  judgment.  (Curtia 
▼.  Boquillas  Land  etc  Co.,  62.) 

• 

8.  Same — SnTFiciENCY — On  Issue  of  Ownership. — A  finding  tbat  plain- 
tiff and  its  predecessors  in  interest,  since  a  certain  date,  have  been, 
and  that  plaintiff  still  is,  the  owner  and  entitled  to  possession  of 
lands,  is  sufficient  in  an  action  to  recover  land  to  sustain  a  judgment 
for  plaintiff  on  the  issue  of  ownership.  (Curtis  ▼.  Boquillas  Land 
etc.  Co.,  62.) 

See  Appeal  and  Error,  6,  8,  9,  14. 

FINDING  OF  FACT. 

Based  on  conflicting  evidence  wiB  not  be  disturbed  on  appeaL    See 
Appeal  and  Error,  23. 

See  Appeal  and  Error,  15;    Judgment,  13. 
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FOBCIBLE  ENTBT  AND  DETAINER.     See  Justice  of  the  Peace,  1. 

FOBEST  BESEBVATIONS.    See  PubHe  Lands,  L 

FOBFEITUBE.    See  Mines  and  Mining,  16. 

FBAUD.    See  Vendor  and  Purchaser,  1,  8. 

FUNDING.    See  Warrants,  1. 

OBAND   JURY.    See  Criminal  Law,  21. 

HABEAS  GOBPXJS.     See  Infants,  1,  8. 

HABMLESS   EBBOB.    See  Judgment,  9. 

HOMESTEAD. 

Lien  on  crop,  limited  to.    See  Landlord  and  Tenant,  1. 

HOMICIDE.    See  Criminal  Law,  14,  15,  16,  17,  18,  19,  20. 

IMPEACHMENT.    See  Criminal  Law,  19. 

INDICTMENT. 

For  aggravated  assault,  sniBciency.    See  Criminal  Law,  23. 
For  assault,  sufficienej.     See  Criminal  Law,  2. 
For  embezzlement,  insuiBciencj.    See  Criminal  Law,  7. 
For  embezzlement,  sufficiency.    See  Embezzlement,  L 

See  Criminal  Law,  21,  22. 

INFANTS. 

1.  Infants  —  Custody  —  Wilfaeb  of  Childkkn  —  Habxab   Corpus. — 

Where  both  a  corporate  foundling  hospital  of  the  state  of  New 
York  and  residents  of  the  territory  of  Arizona  assert  a  legal  right 
to  the  custody  of  certain  children  in  the  possession  of  the  latter, 
the  existence  of  a  legal  right  on  either  side,  while  properly  a  factor 
to  be  taken  into  consideration  in  determining  the  welfare  of  the 
children,  is  not  conclusive  upon  the  court,  the  welfare  of  the  children 
being  the  sole  controlling,  vital,  and  determinative  fact.  (New  York 
Foundling  Hospital  v.  Norton,  105.) 

2.  Samb— Same— Same — Same. — ^Where  a  corporate  foundling  hospital 

of  the  state  of  New  York  instituted  habeas  corpus  proceedings  to 
secure  the  custody  of  a  number  of  children  of  tender  years,  of  the 
Caucasian  race,  whom  it  had  sent  to  Arizona,  where  its  agents  had 
placed  them  in  the  homes  of  poor,  illiterate,  and  vicious  half-breed 
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Mexican  Indians,  from  whom  they  were  taken  hj  American  red- 
dents,  the  respondents,  fit  persons,  by  reason  of  their  character, 
standing,  and  age,  to  have  them  in  their  custody  and  control,  who 
cared  for  them  in  suitable  homes,  the  best  interests  of  the  children 
are  subserved  by  leaving  them  undisturbed  in  the  custody  of  the 
respondents  and  dismissing  the  writ.  (New  York  Poundling  Hos- 
pital V.  Norton,  105.) 

INJUNCTION. 

1.  iNjxTNonoN  —  Pleadino  —  Against  Enforcement  of  Jxtdoment  — 
Complaint — Sutficibncy. — A  complaint  in  an  action  to  enjoin  the 
enforcement  of  a  judgment  in  forcible  entry  and  detainer  which 
fails  to  show  whether  or  not  an  appeal  has  been  taken  from  the 
judgment  or  any  facts  which  would  constitute  ground  for  the  grant- 
ing of  equitable  relief  is  demurrable.     (Beam  v.  Parks,  151.) 

See  Justices  of  the  Peace,  1;    Railroads,  4;    Water  and  Watez^ 
'   Bights,  1,  2. 

INNOCENT  PUBCHASEB.    See  Deeds,  2. 

INSANITY. 

Question  of  fact  for  the  jury.    See  Criminal  Law,  15w 

INSTBUCTIONS. 

Error  in,  must  be  urged  upon  motion  for  new  trial    See  Appeal  and 

Error,  16. 
Manslaughter.    See  Criminal  Law,  20. 
On  matter  of  law,  not   criticism   of    defendant's   credibility.     See 

Criminal  Law,  20. 

See  Trial,  2,  3. 

INTEBEST.    See  Warrants,  5. 

INTEBPBETATIONS.    See  Statutes,  «, 

INTEBVENTION.    See  Corporations,  1 ;  Practice,  1. 

JEOPARDY. 

Former.    See  Crimiiial  Law,  IL 

JUDGMENT. 

1.  Judgment — Default — Pilino  Statement  of  Evidence — ^Nor  Justs* 
diction AL  BEQxnsiTE  —  Bev.  Stats.  Amz.  1901,  PAS.  1435,  1443, 
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JUDGMENT  (Continued). 

Ck)NSTftn£D. — Under  paragraph  1435,  supra,  providing  that  a  state- 
ment of  the  evidence  shall  be  filed  as  part  of  the  record  of  the 
ease,  where  service  has  been  made  bj  publication  and  no  answer 
filed,  and  paragraph  1443,  supra,  enumerating  the  papers  which 
constitute  the  judgment-roll  in  cases  of  judgment  by  default,  but 
not  including  such  statement  of  evidence,  a  failure  to  file  such 
statement  would  be  an  irregularity  sufficient  to  reverse  the  judgment 
in  a  direct  proceeding  properly  brought,  but  is  not  a  jurisdictional 
defect  rendering  the  judgment  void.     (Steinfeld  v.  Montijo,  250.) 

2.   SaMK  —  JXTDGMENT-BOLL  —  ReV.    StATS.    ARIZ.    1901,    PAR.    1443,   CON- 

BTBUED. — The  statute,  supra,  incorporates  the  common-law  practice 
of  including  in  the  judgment-roll  only  such  parts  of  the  record  as 
are  needed  to  support  a  valid  judgment.    (Steinfeld  v.  Montijo,  250.) 

3.  Same — Setting  Aside — Isbegulakities. — ^A  mere  irregularity  in  the 

entry  of  a  judgment,  not  jurisdictional,  will  not  afford  a  basis 
for  a  court  of  equity  to  grant  relief  by  declaring  the  judgment  void. 
(Steinfeld  v.  Montijo,  250.) 

4.  Judgment — Default — New   Tbial — Appeal — Discbbtion   op   Trial 

Ck)URT — ^Review. — ^Upon  appeal  from  a  denial  of  a  motion  rendered 
in  the  absence  of  plaintiff's  attorney  to  set  aside  a  judgment  and 
for  a  new  trial  upon  the  ground  of  the  illness  of  said  attorney,  the 
appellate  court,  recognizing  that  such  matters  must  rest  largely 
in  the  sound  discretion  of  the  trial  court,  should  not  disturb  its 
ruling,  unless  it  clearly  appears  that  such  discretion  has  been  abused. 
(Copper  King  of  Arizona  v.  Johnson,  67.)    ' 

5.  Same — Same — Same — Motion — Appidavit  op  Merits. — An  affidavit 

of  merits  is  a  prerequisite  to  the  granting  of  a  motion  to  set  aside  a 
judgment  by  default  and  to  grant  a  new  trial  for  absence  of 
counsel  when  the  cause  was  called  for  trial,  in  order  that  injustice 
may  not  be  done  in  granting  a  new  trial  where  no  valid  cause  of 
action  or  defense  exists.     (Copper  King  of  Arizona  v.  Johnson,  67.) 

0.  Same — Same — ^Motion  to  Set  Aside — Appidavit  op  Merits — Suppi- 
GiENCT. — ^When  a  motion  for  new  trial  after  judgment  by  default, 
in  favor  of  defendants  on  their  cross-complaint,  recites  that  "plain- 
tiff has  stated  the  facts  of  its  case  fully  and  fairly  to  its  counsel 
and  is  advised  by  them  that  it  has  a  good  defense  to  said  actions, '^ 
and  is  signed  by  the  attorney  of  record  below  and  in  this  court, 
and  attached  thereto  is  an  affidavit  of  the  former  attorney  stating 
that  he  is  the  attorney  for  plaintiff,  that  the  default  was  caused 
by  illness  and  inability  to  be  present  at  the  time  set  for  trial,  and 
^'that  all  the  facts  stated  in  the  foregoing  motion  for  a  new  trial 
are  true  in  substance  and  fact,"  such  affidavit  is  not  sufficient  in 
that  it  fails  to  state  that  the  plaintiff  has  a  substantial  and 
meritorious  defense,  and  in  what  such  defense  consists.  (Copper 
King  of  Arizona  v.  Johnson,  67.) 
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JUDGMENT  (Continued). 

7.  Samb — Same — Samv — Same — Should  Be  Signed  bt  Pasty. — ^An  affi- 

davit of  merits  upon  a  motion  to  set  aside  a  judgment  b^  default 
should  preferably  be  made  by  the  moving  party,  and  if  made  by 
the  attorney  a  valid  reason  why  it  is  not  made  by  the  party  should 
be  stated.    (Copper  Bang  of  Arizona  v.  Johnson,  67.) 

8.  Same — Same — Same — Same — ^Pleadings. — ^Unverified  pleadings  from 

which  a  court  can  determine  whether  a  defense  is  properly  pleaded, 
but  from  which  it  cannot  determine  whether  such  defense  is  sub- 
stantial and  meritorious,  will  not  supply  the  want  of  a  sufficient 
affidavit  of  merits.     (Copper  King  of  Arizona  t.  Johnson,  67.) 

9.  Judgment — Entered  in  Mat  Term  as  of  Octobeb  Term — ^Habmlxss 

Error. — ^Where  the  court  erroneously  treated  the  October  term  as 
being  open  and  existing  simultaneously  with  the  May  term,  and 
entered  judgment  in  the  May  term  as  of  the  October  term,  the  error 
was  harmless,  plaintiff  in  error  not  being  thereby  denied  any  of 
his  rights.     (Smith  v.  King  of  Arizona  Mining  etc.  Co.,  228.) 

10.  Judgment — Motion  to  Set  Aside — ^Bev.  Stats.  Ariz.  1901,  par. 

1478,  Mandatory. — Paragraph  1478,  aupra,  providing  that  ''all 
motions  for  new  trials,  in  arrest  of  judgment  or  to  set  aside  a 
judgment  shall  be  made  within  five  days  after  rendition  of  verdict 
or  judgment,  if  the  term  of  court  shall  continue  so  long;  if  not, 
then  before  the  end  of  the  term,''  is  mandatory,  and  the  court 
has  no  power  to  vacate,  set  aside,  or  modify  its  judgment  at  a 
term  subsequent  to  the  one  at  which  the  judgment  was  rendered. 
National  Metal  Co.  v.  Greene  etc.  Co.,  192.) 

11.  Same — Same — Properly  Befusbd— Rev.  Stats.  Ariz.  1901,  pars. 

1088,  1323,  1478,  Cited  and  Construed. — Under  paragraph  1478, 
Mupra,  providing  that  all  motions  to  set  aside  a  judgment  shall  be 
made  during  the  term,  jMiragraph  1088,  aupra,  making  the  return 
of  the  sheriff  prima  facie  evidence  of  the  facts  stated  in  the 
return,  and  paragraph  1323,  supra,  providing  that,  in  suits  against 
any  incorporated  company,  the  summons  may  be  served  on  a  local 
agent  representing  such  company  in  the  county  in  which  suit  is 
brought,  the  trial  court  had  no  jurisdiction  to  set  aside  the  judg- 
ment after  the  term,  in  an  action  against  a  corp>oration,  where 
the  sheriff's  return  showed  service  on  the  local  agent  of  the  cor- 
poration and  there  was  evidence  corroborating  the  return.  (National 
Metal  Co.  v.  Greene  etc  Co.,  192.) 

12.  Judgment — Motion  to  Set  Aside — Rev.  Stats.  Ariz.  1901,  pars. 

1088,  1323,  Cited. — ^Under  paragraph  1088,  supra,  making  the  return 
of  the  sheriff  on  a  process  prima  facie  evidence  of  the  fact  stated 
therein,  and  paragraph  1323,  supra,  providing  that  in  a  suit  against 
a  corporation  the  summons  may  be  served  on  a  local  agent  of  the 
corporation  in  the  county  in  which  the  suit  is  brought,  allegations 
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JUDGMENT  (Continued). 

of  the  want  of  service  in  a  motion  to  set  aside  the  judgment  are  of 
no  effect  to  overcome  the  return  of  the  sheriff  and  corroborative 
evidence  where,  in  an  action  against  a  corporation,  the  sheriff's 
return  showed  service  on  the  local  agent,  and  there  was  evidence 
corroborating  the  return.  (National  Metal  Go.  v.  Qreene  etc.  Ck)., 
192.) 

13.  Judgment — ^Pleading — ^Motion — Findings  of  Fact — Rev.  Stats. 
A&iz.  1901,  PAS.  1406,  (Construed. — Paragraph  1406,  supra,  requires 
findings  to  be  made  by  the  trial  court  on  those  issues  which  arise 
upon  pleadings.  A  motion  is  not  a  pleading  and  under  our  statutes 
findings  upon  controverted  question  of  fact  arising  thereon  are  un- 
necessary, nor  will  the  decision  be  disturbed  if  there  is  evidence  in 
the  record  to  sustain  it.     (McCoy  v.  Brooks,  157.) 

Bee  Bonds,  1. 
JUDGMENT-ROIiL.    See  Judgment,  2. 
JUDICIAL  NOTICE.    See  Statutes,  8. 

JUDICIAL  SALEa 

1.  Judicial  Sales — Setting  Aside — ^Motion — Inadequacy  of  Price — 
Unconscionable — Sufficient  to  Set  Aside. — ^Inadequacy  of  price 
00  gross  as  to  be  "unconscionable"  is  sufficient  ground  to  justify 
the  setting  aside  of  a  sheriff's  sale  on  motion.  (McCoy  v.  Brooks, 
157.) 

S.  Same — ^Misconduct  of  Sheriff. — ^Where  a  sheriff  exceeded  the  author- 
ity of  his  writ  in  selling  more  property  than  was  necessary  to  satisfy 
the  execution  or  was  guilty  of  misconduct  in  refusing  to  accept  from 
the  defendant  payment  of  the  judgment  and  costs  the  sale  will  be 
set  aside.    (McCoy  y.  Brooks,  157.) 

JUBISDICTION. 

L  Jurisdiction — ^Justices  of  the  Peace — Amount  in  Controversy- 
Interest — Bey.  Stats.  U.  S.,  sec.  1927,  Construed — ^Bev.  Stats. 
Ariz.  1901,  far.  2047,  Partially  Invalid.— Paragraph  2047,  tupra, 
attempting  to  confer  jurisdiction  upon  justices  in  civil  actions  in 
which  the  amount  involved,  ''exclusive  of  interest  and  costs,  does 
not  exceed  three  hundred  dollars,"  is  invalid,  to  the  extent  that  it 
attempts  to  exclude  interest  from  the  amount  determining  jurisdic- 
tion, being  in  violation  of  section  1927,  supra,  providing  that  "Jus- 
tices of  the  peace  in  the  territories  of  Colorado  and  Arizona  shall 
not  have  jurisdiction  of  any  matter  in  controversy  where  the  debt 
or  sum  claimed  exceeds  three  hundred  dollars.''  (Brown  v.  Branny 
254.) 
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t.  Same  —  Samb  —  Same  —  Same — Same — ^REMrmrnE. — ^Under  leetion 
1927,  tupra,  limiting  the  jurisdiction  of  justices  of  the  peace  to 
controversies  wherein  the  debt  or  sum  claimed  does  not  exceed 
thres  hundred  dollars,  the  plaintiff  maj  at  the  time  of  filing  his 
suit,  limit  his  demand  where  the  debt  exceeds  three  hundred  dollars 
to  that  amount  by  expressly  remitting  the  excess  in  his  complaint. 
Brown  t.  Brann,  254.) 

8.  Sams  —  Same  —  Same  —  Same  —  Same  —  Same. — ^If  the  claim  sued 
upon  in  justice  court  is  for  more  than  three  hundred  dollars,  the 
plaintiff  cannot  remit  after  suit  filed  so  as  to  bring  his  demand 
within  the  jurisdictional  limit.  (Brown  t.  Braun,  254.) 

4.  Same — Same — Appeal — Jubisdiction  of  District  Couet. — ^The  juris- 
diction of  the  district  court  in  a  case  appealed  from  a  justice 
court  is  limited  by  the  jurisdiction  of  the  lower  court.  (Brown  ▼. 
Braun,  254.) 

Of  court  of  equity,  over  person  to  enter  decree  concerning  land  in 
foreign  state,  See  Equity,  1. 

See  Bankruptcy,  1,  2,  Z,  4;   Justices  of  the  Peace,  1;   Taxes  and 
Taxation,  17,  18. 

JUBY. 

1.  JuBY — Prejudice— Question  of  Pact. — ^Where  the  defendant  filed 
affidavits  on  motion  for  new  trial  alleging  that  a  juror  had  pre- 
judged his  case,  which  affidavits  were  rebutted  by  tha  affidavits  of 
the  trial  juror  and  others  which  bore  the  impress  of  truth,  the 
trial  court  is  warranted  in  finding  that  the  juror  was  unprejudiced 
upon  the  issue  of  fact  thus  presented,  and  in  denying  the  motion 
for  new  trial  based  thereon.     (Elias  v.  Territory,  1.) 

List,  revision  of.    See  Criminal  Law,  28. 

See  Criminal  Law,  25.  Trial,  4,  5,  6,  7. 

JUSTICES  OP  THE  PEACE. 

I»  Justices  of  the  Peace — Jurisdiction  —  Qualification  —  Forcibu 
Entry  and  Detainer — Injunction — ^Bev.  Stats.  Ariz.  1901,  pars. 
2058,  2672,  Construed. — ^Under  paragraph  2672,  supra,  providing 
that  ''Any  justice  of  the  peace  of  the  precinct  where  the  property 
is  situated  shall  have  jurisdiction  to  hear  and  determine  any  case 
arising  under  this  title.  If  there  be  no  justice  of  the  peace  within 
the  precinct,  then  the  nearest  justice  of  the  peace  shall  have  juris- 
diction,'' and  paragraph  2058,  supra,  providing  that  ''If  there  be 
no  justice  of  the  peace  qualified  to  try  the  suit  in  the  proper  pre- 
cinct, the  suit  may  be  commenced  before  the  nearest  justice  of  the 
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JUSTICES  or  THE  PEACE  (Contintied). 

peace  of  the  county  who  is  not  disqualified  to  try  the  same/'  a  com- 
plaint in  an  action  to  enjoin  a  judgment  in  forcible  entry  and 
detainer  rendered  by  a  justice  of  a  precinct  other  than  that  wherein 
the  property  was  ntuated,  for  want  of  jurisdiction,  is  insufficient 
where  it  fails  to  allege  that  the  justice  within  the  precinct  was 
qualified  to  try  the  suit.  (Beam  t.  Parks,  151.) 

See  Criminal  Law,  1;   Jurisdiction,  1,  2,  Z,  4. 
LACHES.    See  Equity,  2;    Quieting  title,  1. 

LANDLORD  AND  TENANT. 

L  Landlord  and  Tenant — Homestead — Lien  on  Cbop — Bet.  Stats. 
Asiz.  1901,  PAS.  2695,  Constbxted. — Paragraph  2695,  9upra,  provid- 
ing that  every  landlord  shall  have  a  lien  upon  the  crops  grown  or 
growing  upon  the  homestead  premises  for  rent,  is  explicit  in  its 
terms,  and  a  landlord  has  no  lien  on  crops  grown  on  land  which  is 
not  a  homestead.     (Hoopes  t.  Brier,  154.) 

LABCENY. 

1.  Labcent — ^Amendment  of  Statute — Theft  or  Gelding. — An  act 
defined  grand  larceny  as  the  larceny  of  property  of  a  value  ex- 
ceeding fifty  dollars,  or  when  taken  from  the  person,  or  of  a  horse, 
mare,  gelding,  etc.  It  was  amended  by  repeating  the  former 
provisions,  and  adding  ''coif  and  "bicycle"  to  the  enumeration. 
Held,  that  the  amended  act  was  not  repealed;  that  the  larceny  of 
a  gelding  prior  to  the  amending  act  could  be  prosecuted.  (Territory 
▼.  Buval,  415.) 

Grand,  colt  subject  of,  irrespective  of  value.    See  Criminal  Law,  12. 

See  Criminal  Law,  24. 

LAW  OF  CASE.    See  Appeal  and  Error,  17. 

LETTEBS. 

Admissibility  of.    See  Evidence,  7. 

LIEN. 

On  crop,  in  favor  of  landlord,  limited  to  crop  on  homestead.    See 
Landlord  and  Tenant,  1. 

LIETT  LANDS.    See  Taxes  and  Taxation,  15. 

LIMITATIONS. 

1.  Limitations — Computation  op  Time — ^Tilino  Defective  Complaint 
— ^Amendments — ^Do  Not  Belats  Back. — ^Where  the  original  com- 
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LIMITATIONS  (Continued). 

plaint  states  no  cause  of  action,  it  will  not  arrest  the  numing  of 
the  statute  of  limitations^  and  an  amendment  made  after  the  bar 
of  the  statute  is  complete  must  be  treated  as  filed  at  the  time  the 
amendment  is  made.     (Keppler  t.  Becker,  234.) 

Bee  Mines  and  Mining,  9;   Water  and  Water-Bights,  1« 

LOAN  COMMISSIONEBa    See  Warrants,  1. 

LOCAL  OB  SPECIAL  LAWa    See  Taxes  and  Taxation,  10. 

LOCATION. 

Notice,  insuiSciencj  of.  See  Mines  and  Mining,  18. 
See  Mines  and  Mining,  1,  3,  10,  IL 

LOCATION  NOTICE. 

Certified  copy  reeeiyed  in  evidence.    See  Evidence,  8. 
See  Mines  and  Mining,  15,  17. 

MALICIOUS  PBOSECUTION. 

1.  Malicious  Pbosecution — ^Malice — ^Mat  Bx  Interbzd  —  Want  op 
Pbobabli  Cause. — ^In  an  action  for  malicious  prosecution  nAliee 
maj  be  inferred  from  want  of  probable  cause.  (Cunningham,  t.  Mo- 
reno, 300.) 

8.  Same— MALIC1&— Pkobablk  Cause— Want  of— Buboen  or  Pkoop.— 
While  in  an  action  for  malicious  prosecution  malice  maj  be  imferred 
from  facts  showing  want  of  probable  cause,  it  is  incumbent  on 
the  plaintiif  to  show,  prima  facie,  want  of  probable  cause.  (Cun- 
ningham Y.  Moreno,  300.) 

3.  Same — Tbial — Evidence — Obdbe  ov  Pboop — ^In  Disgbetion  op  Tbial 
Judge — Damages — Pboop  or — Nor  Allowed  until  Want  op  Pbob- 
ASLE  Cause  Shown. — The  order  of  proof  is  a  matter  within  the 
discretion  of  the  trial  court,  and  in  an  action  for  malicious  proeeeu- 
tion  it  is  not  error  to  refuse  to  admit  evidence  upon  the  question 
of  damages  until  the  proof  necessary  to  sustain  such  damages  had 
been  adduced.    (Cunningham  v.  Moreno,  300.) 

MANDAMUS. 

1.  Mandamus — Ofpice  op  —  Pebpobmancb  op  Legal  Duties.  —  Ma^ 
damns  will  not  lie  to  compel  county  officers  to  perform  an  act  which 
they  are  not  authorized  or  required  to  do  by  some  plain  provisioii 
of  law,  the  office  of  the  writ  being  not  to  create  duties,  but  to 
require  the  performance  of  duties  already  existing.  (Territory  v. 
Board  of  Supervisors,  405.) 
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MANDAMUS  (Continued). 

2.  Mandamus — Petition — Sufficiency — Quo  Wabeanto. — Since  it  ia 
only  mandatoiy  upon  the  district  attorney  to  institute  quo  warranto 
proceeding^  ''when  he  has  reason  to  belieye  that  an  office  or  fran- 
chise ia  being  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised/' a  petition  for  mandamus  to  require  the  district  attorney  to 
institute  such  proceedings  must  allege  facts  to  clearly  show  that  his 
refusal  has  been  an  arbitrary  act  and  not  a  mistake  of  judgment 
(Buggeln  y.  Doe,  81.) 

See  Warrants,  1. 
MANSLAUGHTEB.     See  Criminal  Law,  20. 
MAPS.    See  Evidence,  4. 

MASTER  AND  SERVANT. 

1«  Masteb  and  Sekvant — Neougbnce — Cause — Concureino — Peqxx- 
mate — Sole. — If  a  railroad  company  was  negligent  in  constructing 
a  spur,  and  if  this  negligence  contributed  to  the  accident  in  the 
sense  that  otherwise  it  would  not  have  occurred,  then  such  negli- 
gence, coupled  with  the  negligence  of  the  conductor,  was  the 
proximate  cause,  and  the  company  ia  liable;  but  if  the  negligence 
of  the  conductor  was  such  as  would  have  resulted  in  the  accident 
eyen  had  the  railroad  company  exercised  due  care  and  diligence, 
then  the  negligence  of  the  conductor  would  have  been  not  only 
the  ''proximate,"  but  the  ''sole,"  cause  of  the  injury,  and  the 
company  would  not  be  liable.  (Gila  Valley,  Globe  etc  Co.  y.  Lyon, 
218.) 

2.  Same — Same — Same — Same — Chaege  to  Just — Nor  Inconsistent 
with  FObmeb  Holding  or  Supbeme  Coubt. — In  an  action  for  dam- 
ages for  the  death  of  a  railroad  employee  through  the  negligence 
of  a  railroad  company,  the  issue  being  whether  the  accident  waa 
eauaed  in  whole  or  in  part  by  the  negligence  of  the  company  or  by 
the  negligence  of  a  fellow-seryant  alone,  and  the  supreme  court 
on  a  former  appeal  haying  said  that  if  the  act  of  the  seryant  was 
the  "proximate"  cause  of  the  injury  it  was  immaterial  whether 
such  negligence  waa  or  was  not  coupled  with  the  company's  negli- 
gence, but  if  the  injury  was  caused  both  by  the  negligence  of  the 
fellow-seryant  and  of  the  company,  the  company  would  be  liable, 
the  charge  of  the  court  upon  a  second  trial,  that  in  determining 
whether  the  company  was  liable  the  jury  were  to  determine  whether 
its  negligence  contributed  to  the  accident,  or  whether  the  accident 
was  caused  "solely"  by  the  negligence  of  the  fellow-seryant,  waa 
proper,  and  followed  the  opinion  of  the  aupreme  court,  notwith- 
standing the  substitution  of  the  word  "solely"  for  "proximate." 
<Gila  Valley,  Globe  etc  Co.  y.  Lyon,  218.) 
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MINES  and  mining. 

1.  Mimes  and  Mining — Adverse — ^Location.— Change  or  Monuments — 
Effect. — The  erection  of  new  monuments  at  points  other  than 
where  the  ori^nal  monuments  were  located,  in  the  absence  of  the 
filing  of  a  new  location  certificate  or  an  amendment  of  the  old^ 
has  no  eifect  in  changing  the  position  and  location  or  boundaries 
of  the  claim,  except  in  so  far  as  it  shows  an  abandonment  of  ground 
within  the  original  location  but  excluded  from  the  ground  remonu- 
mented.     (Treadwell  ▼.  Marrs,  333.) 

8.  Same — Same — SnsvsT — Evidence — Ck)MPErENOT. — Upon  an  adrerse, 
where  the  conflict  as  pleaded  was  based  upon  a  survej  and  adverse 
map  made  from  a  new  monumenting  of  an  old  location,  such  survej 
and  map,  and  the  evidence  based  thereon,  showing  a  conflict,  could 
in  no  event  be  competent,  unless  the  claim  as  originallj  located 
was  as  to  direction  and  course  identical  with  the  direction  and 
course  as  remonumented.     (Treadwell  v.  Marrs,  333.) 

8.  Same — ^Locations — ^Monuments — Goueses  and  Distances — ^Whsn 
Governing. — ^Where  the  location  of  a  mining  daim  is  in  issue^ 
where  the  monuments  are  found  upon  the  ground,  or  their  position 
or  location  can  be  determined  with  certainty,  the  monuments  govern 
rather  than  the  location  certificate;  but  where  the  courses  and 
distances  are  not  with  certainty  defined  bj  monuments  or  stakes,  the 
calls  in  the  location  notice  must  govern.    (Treadwell  v.  Marrs,  333.) 

i.  Same — Advebse — (Conflict — ^Identity —  Evidengb  —  Sufficiency. — 
In  an  adverse,  evidence  reviewed  and  held  insufl!cient  to  show  that 
the  conflict  as  testified  to  by  the  plaintiff 's  surveyor  was  based  upon ' 
a  survey  or  plat  of  a  claim  which  had  the  course  or  dUtanees  or 
area  of  the  plaintiff's  claim.     (Treadwell  v.  Marrs,  333.) 

5.  Same — Same — Evidence — Striking  from  Beoord. — ^In  an  adverse, 
testimony  of  plaintiff 's  surveyor,  upon  which  no  judgment  describing 
the  true  conflict  or  awarding  possession  to  the  plaintiff  could  be 
based,  is  properly  stricken  from  the  record.  (Treadwell  v.  Marrs, 
333.) 

6.  Mines  and  Mining  —  Adverse  Possession  —  Evidencb.  —  Actual, 

visible,  and  continuous  possession  of  a  mine  may  not  be  held  to 
have  been  initiated  and  maintained  by  one  who  sinks  deeper  by 
six  or  ten  feet  a  shaft  of  unstated  depth  already  existing  thereon, 
and  thereafter  does  no  other  act  upon  the  property  for  a  period 
of  seven  years,  in  the  absence  of  proof  that  this  act  would  nat* 
urally  attract  attention  of  the  owner  should  he  visit  the  premises. 
(Costello  V.  Muheim,  422.) 

7.  Sams  —  Same  —  Sufficiency.  —  Hostile  acts  relied  upon  to  initiate 
adverse  possession  to  real  estate  must  be  such  as  to  carry  with  them  a 
presumption  that  they  would  be  observed  by  the  owner,  were  he  te 
visit  the  premises.    (Costello  v.  Muheim,  422.) 
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MINES   AND   MINING  (Continaed). 

8.  Mines  and  Mining — ^Application  for  Patent — Adveksb  Suit — Com- 
plaint— SuPFioiBNCY — ^Eev.  Stats.  U.  S.,  sec.  2326,  (U.  S.  Comp. 
Stats.  1901,  p.  1430,)  and  Eev.  Stats.  Aeiz.  1901,  pae.  4105,  Con- 
strued.— ^A  salt  brought  under  the  provisions  of  section  2326,  supra, 
authorizing  the  filing  of  an  adverse  claim  to  an  application  for  patent 
to  a  mining  claim,  and  providing  that  an  action  maj  be  brought  in 
support  of  such  adverse  claim,  is  neither  an  action  at  law  nor, 
strictly  speaking,  one  in  equity;  its  form  may  be  either  at  law, 
to  recover  the  possession,  or  in  the  nature  of  a  suit  to  quiet  title; 
but  in  either  case  the  plaintiff  must  allege  the  facts  which  will 
entitle  him  to  the  possession  of  the  ground  in  controversy  against 
the  government  as  well  as  against  his  adversary.  Therefore,  where 
a  complaint  merely  alleged  in  general  terms  that  the  plaintiffs  were 
the  owners  and  entitled  to  the  possession  of  a  mining  claim,  but 
did  not  allege  the  facts  entitling  them  to  possession  of  the  claim 
under  the  mineral  laws  of  the  United  States,  or  that  the  ground 
in  controversy  was  mineral  subject  to  location,  it  is  insufficient  as 
an  action  at  law,  in  that  it  fails  to  show  title  as  against  the  govern- 
ment as  well  as  the  adversary,  and  as  a  suit  to  quiet  title,  in  that 
it  failed  to  set  forth  the  nature  and  extent  of  the  estate  claimed  by 
plaintiffs  as  required  by  paragraph  4105,  tupra.  (Keppler  v.  Becker, 
234.) 

9.  Sajo — ^Adverse  Suit — Limitations  —  Amended  Complaint  —  Dobs 

NOT  Relate  Back — ^Eev.  Stats.  U.  S.,  sec.  2326,  (U.  S.  Comp. 
Stats.  1901,  p.  1430,)  Construed. — ^Where  the  original  complaint 
filed  in  an  adverse  suit  stated  no  cause  of  action,  and  an  amended 
eomplaint  was  filed  more  than  thirty  days  after  the  filing  of  the 
adverse  claim  in  the  land-office,  the  amended  eomplaint  did  not 
relate  back  to  the  time  of  filing  the  original  complaint,  and  was 
barred  by  section  2326,  tupra,  which  provides  that  the  action  to 
support  the  adverse  claim  must  be  commenced  within  thirty  days 
from  the  filing  of  such  daim.    (Keppler  v.  Becker,  234.) 

10.  Mines  and  Mining — ^Ejectment — ^Mining  Claims — Location — ^Pos- 
session— ^Actual — Constructive — Ouster — ^Eev.  Stats.  Ariz.  1887, 
PARS.  3135,  3137,  3139,  Cited  and  Constrxted. — ^Under  paragraph 
3135,  supra,  providing  that  ejectment  may  be  maintained  where 
plaintiff  is  legally  entitled  to  possession  of  the  premises,  and 
paragraphs  3137  and  3139,  supra,  providing  it  shall  be  sufficient  for 
plaintiff  to  plead  and  prove  that  he  is  entitled  to  the  possession  of 
the  premises  and  that  the  defendant  dispossessed  him  before  the 
commencement  of  the  action,  the  plaintiff  being  in  possession  of 
a  mining  claim  under  a  lease  and  claiming  possession  to  the  bound- 
ary-lines, wherever  they  might  be,  was  in  constructive  possession 
of  the  entire  claim,  and  the  entrance  by  defendants  on  a  part  of 
it  which  he  did  not  actually  occupy,  owing  to  his  lack  of  knowledge 
as  to  the  exact  boundary,  was  an  ouster  entitling  him  to  maintain 
ejectment.     (Molina  v.  Luce,  29.) 
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11.  Mines  and  Mining — ^Locations — ^Boundabdes  —  Degbxk  —  Inoonsis- 

TENT  WITH  Findings. — A  decree  placing  the  northwest  comer  of  a 
patented  mining  claim  only  five  hundred  and  fiftj-llTe  feet  from 
the  southwest  comer  is  not  sustained  bj  the  findings  of  the  court 
making  the  claim  a  rectangular  parallelogram  with  the  opposite 
end-line  six  hundred  feet  long.  (The  Meyer  etc  Mines  Go.  t.  Stein- 
feld,  245.) 

12.  Mines  and  Mining — ^Mining  Claim — Relocation — Abandoned  Claim 

— ^Location  Notice — Insufficiency — Rev.  Stats.  Abiz.  1901,  par. 
3241,  Construed— Cunningham  v.  Pirbung,  ante,  p.  288,  80  Pac. 
329,  Followed. — Where  a  prior  location  was  valid,  it  was  a  bar  to 
the  subsequent  location  by  plaintiff,  unless  the  latter  was  made  as 
a  relocation  of  abandoned  or  forfeited  ground,  and  in  that  event 
the  location  certificate  was  insufficient  to  support  such  location, 
as  it  did  not  state  "if  the  whole  or  any  part  of  the  new  location 
is  located  as  abandoned  property. ' '    (Score  v.  Griffin,  295.) 

13.  8am»— Location — Discovery  of  Vein— Rev.  Stats.  U.  8.,  SBa  2320, 
Construed. — ^Where  a  location  of  a  mining  claim  was  made  in  1894, 
evidence  that  there  was  gold  and  silver  rock  upon  the  claim  was 
sufficient  to  show  the  existence  of  the  vein  or  lode  and  a  compliance 
with  the  requirements  of  the  statute,  9upra,  providing  that  no 
location  shall  be  made  ''until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located,''  such  compliance  being 
aU  that  was  necessary  in  1894,  the  statute  now  in  force  in  Arizona 
relating  to  the  discovery  of  mineral  not  having  then  been  enacted. 
(Score  V.  Griffin,  295.) 

14.  Mines  and  Mining — Statutes — Relocation — Rev.  Stats.  Ariz.  1901, 

PAR.  3241,  Valid. — The  statute,  supra,  relating  to  relocation  of 
mining  ground  is  not  in  conflict  with  the  statutes  of  the  United 
Statea     (Cunningham  v.  Pirrung,  288.) 

16.  Same — ^Relocation — ^Location  Notice — ^Rev.  Stats.  Ariz.  1901,  par. 
3241,  Construed. — Under  paragraph  3241,  supra,  providing  what 
work  shall  be  done  in  relocating  an  abandoned  or  forfeited  claim, 
and  that  the  "location  notice  shall  state  if  the  whole  or  any  part 
of  the  new  location  is  located  as  abandoned  property  else  it  shall 
be  void,"  the  relocator  must,  in  order  to  have  his  location  certificate 
valid,  recite  in  such  certificate  that  he  locates  such  claim  in  whole 
or  in  part  as  forfeited  or  abandoned  ground.  (Cunningham  v.  Pir- 
rung, 288.) 

Id.  Same  —  Forfeiture  —  Abandonment.  —  There  is  clear  distinction  in 
law  between  the  loss  of  the  possessory  title  to  a  mining  claim  by 
forfeiture  and  its  loss  by  abandonment;  one  being  occasioned  after 
the  lapse  of  the  statutory  period  by  a  failure  to  perform  those 
acts   by   which    mining   claims   are   held,   or   to   comply   with   the 
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Tequirements  of  mining  regulations,  and  is  complete  when  some 
one  enters  with  intent  to  relocate;  and  the  other  is  occasioned 
by  the  voluntary  act  of  relinquishing  possession  of  the  claim  with 
the  intention  not  to  return  and  occupy  it,  whereby  the  property 
forthwith  reverts  to  its  original  status  as  part  of  the  public  domain. 
(Cunningham  v.  Pirriing,  288.) 

17.  Same— Location  Notice — Evidbncb — ^Eiv.  Stats.  Aeiz.  1901,  pae. 
3241,  Cited. — ^Under  the  statute,  supra,  where  a  relocator's  right  is 
based  upon  the  loss  of  the  possessory  right  acquired  by  the  former 
locator,  a  location  certificate  which  fails  to  state  that  the  claim 
is  located  as  forfeited  or  abandoned  property  is  void,  and  such 
certificate  is  properly  excluded  from  evidence  in  an  action  to  quiet 
the  title.    (Cunningham  v.  Pirrung,  288.) 

IS.  Same — Same — ^Relocation  as  Fobvsited  or  Abandoned  Ground  Ad- 
mits Validity  of  Former  Location — Estoppel. — ^If  a  claim  be 
relocated  as  a  forfeited  or  abandoned  claim,  such  relocation  admits 
the  validity  of  the  prior  location  and  estops  the  relocator  from 
proving  its  invalidity.     (Cunningham  v.  Pirrung,  288.) 

19.  Same — Same — ^Evidence — ^Burden  op  Proof — Abandoned  <»t  For- 
rxiTED  Claim — Invalidity  of  Prior  Location. — ^Whether  one  claims 
mining  ground  by  virtue  of  relocating  it  as  forfeited  or  abandoned 
ground,  or  by  virtue  of  location  upon  a  claim  held  previously 
under  an  invalid  location,  in  either  case  the  burden  of  proof  is 
on  the  claimant  to  prove  that  the  ground  wa^i  forfeited  or  abandoned 
or  that  the  prior  location  was  invalid.  (Cunningham  v.  Pirrung, 
288.) 

20.  Same  —  Action  to  Quiet  Title — ^Belocation — Evidence — Suffi- 
ciency— ^Rbv.  Stats.  Ariz.  1901,  par.  3241,  Cited. — Where  it  ap- 
peared from  the  evidence  that  there  had  been  a  prior  location, 
of  which  the  plaintiffs  had  knowledge,  and  that  the  plaintiffs  had 
not  located  the  ground  as  abandoned  ground  under  the  statute, 
9upra,  it  was  incumbent  upon  the  plaintiffs  to  establish  by  proof 
that  the  prior  location  was  invalid,  and  in  the  absence  of  such 
proof  the  complaint  was  properly  dismissed.  (Cunningham  v.  Pir- 
rung, 288.) 

MONUMENTS. 

Change  of,  effect.  See  Mines  and  Mining,  1. 
When  controlling.     See  Mines  and  Mining,  8. 

See  Boundaries,  1,  2. 

MOBTGAGE. 

1.  Mortgage  —  Equftablb  Mortgage — How  Grbaisd — Intent.  —  To 
ereate  an  equitable  mortgage  or  lien  upon  property  for  the  payment 
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of  a  debt,  an  intention  to  create  sucli  must  be  xnamfeflt,  as  distiii- 
guished  from  an  intention  to  applj  to  the  payment  of  the  debt  tke 
proceeds  from  the  sale  of  the  property.    (Smith  ▼.  Bainey,  362.) 

2.  Same. — An  agreement  construed,  and  held  not  to  disclose  an  inten- 
tion to  create  an  equitable  mortgage  or  lien  upon  property.  (Smith 
▼.  Bainej,  362.) 

MOTION. 

Not  a  pleading.  See  Judgment,  18. 

To  set  aside  judicial  sale.  See  Judicial  Sales,  1* 

MITNICIPAL  COBPOBATIONS. 

1.  Municipal  Ck)ftPORATioNs — ^Issttx  of  Bonds — Election — Collateeal 
Attack. — An  election  to  determine  whether  municipal  bonds  shall 
be  issued  haying  been  held  lawfully  and  the  return  thereof,  lawful 
on  its  face,  showing  the  proposition  to  have  prevailed  by  the  lawful 
majority,  the  return  cannot  be  attacked  collaterally  for  errors  or 
fraud  in  the  conduct  of  the  election  or  in  the  registration  preced- 
ing it.     (PhoBuiz  Water  Go.  y.  Common  Council.  430.) 

See  Waters,  1. 

MUBDEB.    See  Appeal  and  Error,  18;  Criminal  Law,  22,  23,  25,  29. 

NEGLIGENCE. 

1.  Negligence — Proximate  Cattse. — The  term  "proximate  cause,**  in  the 
sense  in  which  it  is  ordinarily  used,  means  the  efficient  causey 
which  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  and  independent  cause,  produced  the  event,  and  without  which 
that  event  would  not  have  occurred.  (Gila  Valley,  Globe  etc  Co.  ▼. 
Lyon,  218.) 

See  Master  and  Servant,  1,  2;   Postmaster,  1* 
NEW  TBIAL.    See  Judgment,  4,  5. 
NONSUIT.    See  Trial,  8. 

NOTICE. 

Location.    See  Evidence,  8. 

Of  application  for  change  of  venue.    See  Change  of  Tttm*,  1. 

Sufficiency  of.    See  Animals,  2« 

See  Deeds,  2. 
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OFFIGEBa    See  Taxes  and  Taxation,  5. 

OUSTEB.    See  Minei  and  Mining,  10. 

PASTIES.    See  Appeal  and  Error,  3;  Water  and  Water-Bights^  L 

PABTNEBSHIP.    See  Executors  and  Administrators,  1. 

PEBSONAL  ACTION. 

Appeal   must   be   b^   personal   representativea    See   Appeal  and 
Error,  1. 

See  Appeal  and  Error,  1. 
PEBSONAL  BEPBESENTATIVES.    See  Appeal  and  Error,  8. 

PETITION. 

For  writ  of  mandamus,  sufficiency  of.    See  Mandamus,  8. 

Informal.    See  Bankruptcy,  1. 

Verification,  defective,  not  jurisdictionaL  See  Bankruptcy,  2. 

PLEADING. 

Breach  of  bond,  against  sureties,  sufficiency.    See  Bonds,  1,  S. 
Unverified,  cannot  take  place  of  affidavit  of  merits  to  set  aside  dA> 
fault.    See  Judgment,  8. 

See  Corporations,  1;    Injunction,  1;    Judgment,  13;    Water  and 
Water-Bights,  L 

POSSESSION. 

Actual  and  constructive.    See  Mines  and  Mining,  8. 
See  Quieting  Title,  2. 

POSTMASTEB. 

L  PosTMASTEBr— Bond— Begistkred  Packaoi — Theft  or — ^Liabilttt  fob 
— Neolioence — ImmatebiaIi. — ^Where  the  bond  of  a  postmaster  is 
conditioned  that  he  will  ''faithfully  discharge  all  the  duties  and 
trusts  imposed  upon  him,  either  by  the  law  or  the  rules  and  regula- 
tions of  the  post-office  department  of  the  United  States,"  and 
section  1051  of  Postal  Laws  and  Begulations  provides  for  the 
separate  keeping  and  handling  of  registered  matter,  and  makes  the 
postmaster  "accountable  for  all  registered  matter  coming  into 
his  office/'  there  is  an  absolute  liability  placed  upon  the  postmaster 
and  his  bondsmen,  and  where  a  registered  package  delivered  to 
said  postmaster  is  stolen,  without  negligence  on  his  part,  he  is 
liable  for  the  value  thereof.     (United  States  v.  Griswold,  304.) 
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PBACTICE. 

1.  pKACTiCB — ^Intervention — Dismissal  or  at  Tekm  Subsequent  to 

Filing — Disgbetionaby. — ^Where  there  is  no  statute  limitini^  the 
time  within  which  a  motion  to  dismiss  a  complaint  in  intervention 
may  be  made,  and  the  order  granting  the  interveners  leave  to  inter- 
vene was  made  ex  parte,  it  was  dearly  within  the  sound  discretion 
of  the  court  to  entertain  a  motion  to  dismiss  such  complaint,  though 
made  several  months  after  leave  had  been  granted  and  at  a  subse- 
quent  term.    (Keystone  Copper  etc.  Co.  v.  Evans,  275.) 

PBBJXJDICE. 

Of  juror,  question  of  fact  to  be  determined  by  court.    See  Jury,  1. 

PRESUMPTION. 

Of  innocence.    See  Criminal  Law,  14. 

Of  performance  of  duties  by  officer.    See  Taxes  and  Taxation,  S. 

See  Appeal  and  Error,  15,  22;  Taxes  and  Taxation,  5. 

PEICE. 

Inadequacy  so  gross  as  to  be  unconscionable  ia  sufficient  to  set  sale 
aside.    See  Judicial  Sales,  1. 

PRINCIPAL  AND  AGENT. 

L  Principal  and  Agent — Powebs — ^Apparent — ^Limitations  on — ^Nor 
Binding  Unless  Disclosed. — ^Where  an  agent  had  authority  to 
lease  a  dredge  for  a  corporation,  an  instruction  to  him  not  to  re- 
ceive it  unless  it  was  insured,  was  a  limitation  of  his  apparent 
power  not  binding  upon  the  lessor,  being  undisclosed.  (California 
etc  Co.  V.  Yuma  Valley  etc.  Co.,  366.) 

2.  Same  —  Declaeations  —  Not  Importing  Want  op  Authobtpt. — ^A 

mere  statement  by  an  agent  of  a  corporation  authorized  to  lease 
a  dredge,  that  he  would  not  accept  it  unless  insured,  does  not 
import  a  want  of  authority  to  accept  such  uninsured  dredge.  (Cali- 
fornia etc.  Co.  V.  Yuma  Valley  etc.  Co.,  366.) 

8.  Principal  and  Agent — ^Unattthorized  Acib  op  Agent — ^Ratification 
— ^Banks — Loaning  Depositor  's  Money. — Where  a  bank  without  au- 
thority loaned  a  depositor's  money,  taking  a  note  payable  to  her, 
and  later  informed  her  of  its  acts,  with  an  assurance  that  the  note 
was  well  secured,  while  in  fact  it  was  insufficiently  secured,  and 
the  depositor  made  no  investigation,  but  thereafter  accepted  interest 
on  the  note  until  the  failure  of  the  maker  and  a  discovery  of  the 
inadequacy  of  the  security,  such  action  on  the  part  of  the  depositor, 
without  a  full  knowledge  of  all  the  facts,  does  not  constitute  a 
ratification  of  the  loan.    (Valley  Bank  of  Phcenix  v.  Brown,  311.) 
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PBIVILEGED  COMMUNICATION.    See  Criminal  Law,  10. 

PEOBABLB  CAUSE. 

Want  of.    See  Malicious  Prosecution,  1,  2. 

PBOOF. 

Order  of,  in  discretion  of  trial  judge  in  action  for  malidouB  pros- 
ecution.   See  Malicious  Prosecution,  3. 

See  Criminal  Law,  24. 
PBOXIMATE  CAUSE.    See  Master  and  Servant,  1,  2;    Negligence,  1. 

PUBLIC  LANDS. 

!•  Public  Lands — ^Forest  Bbsebvations — ^Belinquishment  of  Besebvb 
Lands  by  Ownxs — Txtlb — ^Vests  in  United  States  Immediately 
— ^Act  Congress  June  4,  1897,  chap.  2,  30  Stats.  36,  Construed. — 
Where  an  owner  of  land  within  a  forest  reserve  executed  a  deed 
of  relinquishment  to  the  United  States  to  such  land  under  the  act 
of  Congress,  supra,  providing  ''That  in  cases  in  which  a  tract 
covered  hj  an  unperfected  bona  fide  claim  or  by  a  patent  is  included 
within  the  limits  of  a  public  forest  reservation,  the  settler  or 
owner  thereof  may,  .  .  .  relinquish  the  tract  to  the  government, 
and  select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement 
not  exceeding  in  area  the  tract  covered  bj  his  claim  or  patent," 
the  title  vested  in  the  government  upon  the  filing  of  the  deed  for 
record,  there  being  nothing  in  the  act  which  makes  the  vesting  of 
title  dependent  upon  the  selection  of  land  granted  in  lieu  thereof. 
(Territory  v.  Perrin,  316.) 

See  Bailroads,  1. 

QUIETING  TITLE. 

L  Quieting  Titia  —  Laches.  —  In  a  suit  to  quiet  title,  plaintiff  is  not 
guilty  of  laches  as  against  a  defendant  who  has  been  in  possession 
for  less  than  three  years,  where  the  only  grounds  for  urging  laches 
are  that  the  plaintiff  has  failed  to  pay  his  taxes,  or  list  his  prop- 
erty for  taxation,  for  a  period  of  eleven  years,  and  that  the  defend- 
ant, holding  a  void  tax-deed  to  the  property  in  question,  has  paid 
the  taxes  during  the  eleven  years,  and  has  within  three  years 
expended  seven  hundred  and  eighty  dollars  in  improvements.  (Coa- 
tello  V.  Muheim,  422.) 
(Syllabus  by  the  Court.) 

2.  Quieting  Title  —  Possession.  —  An  action  to  quiet  title  does  not  lose 
its  equitable  features  by  reason  of  the  fact  that  by  statute  its 
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procedure  has  been  somewhat  modified  and  its  scope  enlarged,  so  as 
to  permit  it  to  be  pursued  bj  a  plaintiff  out  of  possession.  (Gostello 
▼.  Muheim,  422.) 

QUO  WABBANTO.    See  Mandamus,  2. 

BAILEOADS. 

1.  Bailboads — Public  Lands — Gbant  of  Bight  ow  Wat. — ^Legal  title 

to  a  right  of  waj  sought  bj  a  railroad  company  under  the  grant 
of  the  act  of  Congress  of  March  3,  1875,  (chap.  152,  18  Stats. 
482;  U.  S.  Comp.  Stats.  1901,  p.  1568,)  Tests  upon  the  approval 
by  the  secretary  of  the  interior  of  the  profile  of  its  road,  and  not 
prior  thereto.     (PhoBuix  etc.  By.  Co.  v.  Arizona  etc  By.  Co.,  434.) 

2.  Same — ^Bival  Claimants — Approval  of  Profile. — When  rival  aspi- 

rants for  the  same  right  of  way  under  the  act  of  Congress  of 
March  3,  1875,  (chap.  152,  18  Stats.  482;  U.  S.  Comp.  Statsi 
1901,  p.  1568,)  file  profiles  covering  it,  a  duty  devolves  upon  the 
secretary  of  the  interior  to  determine  from  the  facts  which  com- 
pany has  superior  claim  to  the  approval  of  its  profile  and  to  give 
his  approval  accordingly.  (Phosniz  etc  By.  Co.  v.  Arizona  etc  By. 
Co.,  434.) 

3.  Same — Contest  in  Intebiob  Department. — ^While  a  contest  is  pend- 

ing before  the  secretary  of  the  interior  between  rival  railroad 
companies  seeking  approval  of  conflicting  profiles  of  their  roads 
under  the  act  of  Congress  of  March  3,  1875,  (chap.  152,  sec  4,  18 
Stats.  483;  U.  S.  Comp.  Stats.  1901,  p.  1569,)  courts  should  not 
assume  jurisdiction  to  determine  the  ultimate  right  of  possession 
of  the  right  of  way  in  controversy.  (Phosniz  etc.  By.  Co.  v.  Arizona 
etc.  By.  Co.,  434.) 

4.  Same — ^Injunction. — Pending   determination   of   such   a   contest,   a 

court  ought,  in  the  interest  of  the  public  as  well  as  in  the  interest 
of  the  company  showing  the  greater  immediate  equity,  upon  appli- 
cation of  the  company  interested,  by  appropriate  temporary  orders, 
to  protect  it  in  the  construction  of  its  road.  (Phoonix  etc  By.  Go.  v. 
Arizona  etc.  By.  Co.,  434.) 

0.  Same — Change  or  Location^ — ^A  railroad  company  which  has  ob- 
tained approval,  under  the  act  of  Congress  of  March  3,  1875,  (chap. 
152,  sec.  4,  18  Stats.  483;  U.  S.  Comp.  Stats.  1901,  p.  1569,)  of  a 
profile  of  its  road,  may  change  a  portion  of  its  location,  provided 
such  change  does  not  interfere  with  intervening  rights.  (Phoenix 
etc  By.  Co.  v.  Arizona  etc.  By.  Co.,  434.) 

.6.  Same. — A  rival  company  which  is  not  misled  by  the  acts  of  a  com- 
pany so  changing  or  seeking  to  change  its  location,  and  which  hss 
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not  acquired  intervening  rights,  maj  not  be  heard  to  complain  of 
such  change.     (Phoenix  etc  By.  Go.  v.  Arizona  etc  Bj.  Co.,  434.) 

BATIFICATION.    See  Principal  and  Agent,  3. 

BECEIVEBS. 

1.  Beceiviss  —  Extension   to   Anotheb  Action  —  Without  Formal 

Obdeb — Ibbegulasity. — ^Where  appellant  had  brought  a  suit,  num- 
bered 1728,  against  certain  parties,  and  applied  for  a  receiver 
therein  to  take  possession  of  property  now  in  dispute,  and  later 
other  parties  brought  an  action  against  appellant  and  others, 
numbered  1996,  asking  that  the  assets  of  appellant  be  marshaled, 
and  that  the  receiver  in  cause  No.  1728  take  possession  of  and 
sell  the  property  of  appellant,  and  the  parties  in  both  suits  were 
the  same,  and  judgment  was  rendered  in  the  latter  cause  that  the 
property  of  appellant  be  sold  by  the  receiver,  said  judgment  and 
sale  were  not  invalidated  by  the  failure  of  the  court  to  make  a 
formal  order  extending  the  receivership  in  the  former  cause  to  the 
latter,  all  parties  having  treated  the  receivership  as  extended,  and 
the  orders  concerning  the  receivership  having  been  entitled  in  both 
suits  jointly.    (GUa  Bend  etc  Co.  v.  Gila  Water  Co.,  57.) 

2.  Same — Same — Same — Same — Collateral  Attack. — ^The  failure  of  a 

court  to  enter  a  formal  order  extending  a  receivership  from  one 
cause  to  another  is  a  mere  irregularity  of  practice  to  be  taken 
advantage  of  during  the  pendency  of  the  action,  but  after  a 
receiver's  sale  has  been  made  and  confirmed  and  the  judgment 
thereon  has  become  final,  such  sale  cannot  be  collaterally  attacked 
for  the  error  in  a  subsequent  action  to  quiet  title  to  the  property 
so  sold.     (Gila  Bend  etc  Co.,  v.  Gila  Water  Co.,  57.\ 

BECOBD.    See  Appeal  and  Error,  4,  19,  20. 

BEDEMPTION.    See  Taxes  and  Taxation,  6.  7. 

BELOCATION.    See  Mines  and  Mining,  12,  14,  15,  18,  20. 

BEMITTITUB.    See  Jurisdiction,  1,  2;  Verdict,  1. 

BEPEAL.    See  Statutes,  9;   Taxes  and  Taxation,  11. 

BEPOBTS. 

1,  Beports  —  Unofficial  —  Authority,  —  The  omission  of  an  opinion  or 
a  court  of  last  resort  of  a  sister  state  from  its  official  reports, 
though  unofficially  reported,  permits  this  court  to  disregard  it. 
(Franklin  v.  Trickey,  282.) 
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Res   GESTiB.    See  Criminal  Law,  16. 

RES   JUDICATA.    See  WarrantB. 

REVIEW.  See  Appeal  and  Error,  6,  20,  21;  Judgment,  4;  Taxes  and 
Taxation,  2;   Waters,  2. 

ROBBERY. 

Evidence,  insuffieiencj.    See  Criminal  Law,  26* 

SELF-DEFENSE.     See  Criminal  Law,  17,  18. 

SERVICE. 

Upon  partner  givefl  court  jurisdiction  over  partnership  in  bankrapt^ 
proceedings.    See  Bankruptcy,  4. 

SEVERANCE.    See  Criminal  Law,  25. 

SHERIFF. 

Misconduct  of,  ground  to  set  aside  sale.    See  Judicial  Sales^  & 

SPECIAL  INTERROGATORIES.    See  Trial,  4. 

SPECIAL  LEGISLATION.    See  Taxes  and  Taxation,  7. 

SPECIAL  VENIRE.    See  Trial,  5. 

STARE  DECISIS.    See  Appeal  and  Error,  11. 

STATUTES. 

1.  Statutes — Adopted — Consteuction  by  Pabent  Stats  Must  Hayb 
Been  Settled  to  Be  Binding. — ^A  state  adopting  a  statute  from  a 
foreign  state  adopts  it  with  the  construction  placed  upon  it  bj  the 
supreme  court  of  said  foreign  state  prior  to  its  adoption,  onlj 
where  such  construction  is  settled.    (Anderson  v.  Territory,  50.) 

2.  Statutes — Adopted — ^With  Pbioe  Judicial  Construction — Subse- 
quent Construction  not  Binding. — The  adoption  of  a  statute 
from  another  state  adopts  with  it  the  construction  placed  upon  it 
by  the  supreme  court  of  that  state  at  the  time  of  such  adoption. 
Subsequent  constructions  bj  such  court  have  no  greater  weight  than 
the  construction  placed  upon  similar  statutes  bj  the  supreme  eourts 
of  other  jurisdictions.    (Elias  v.  Territory,  1.) 

8.  Statutes — Adopted  teom  Another  State — ^Previous  Judicial  Con- 
struction.^— Where  a  legislature  adopts  a  statute  from  another 
state,  it  will  be  presumed  to  have  adopted  with  it  the  judicial  eon- 


Statutes  of  Limitations.  493 


STATUTES  (Continued). 

struetion  given  it  by  the  court  of  last  resort  of  that  state  prior 
to  the  adoption,  except  where  it  makes  such  changes  of  phraseology 
as  necessitate  a  change  of  construction.  (Copper  Queen  etc.  Min.  Co. 
V.  Territory,  383.) 

4.  Statutes — Adoption  with  Prior  Construction — Emas  v.  Terri- 
tory, ANTE,  p.  1,  Followed. — The  adoption  of  a  statute  from  another 
state  adopts  with  it  the  construction  placed  upon  it  by  the  supreme 
court  of  that  state  at  the  time  of  such  adoption.  (County  of  Santa 
Crux  V.  Barnes,  42.) 

5.  Statutes  —  Construction  —  Practical.  —  Where  the  meaning  of  a 
statute  is  in  doubt,  such  doubt  will  be  resolved  in  favor  of  a  long- 
continued  practical  construction  by  the  board  executing  it.  (Copper 
Queen  etc.  Min.  Co.  v.  Territory,  383.) 

6.  Statutes  —  Interpretation.  —  When  prior  to  its  adoption  a  statute 

has  received  an  interpretation  by  the  court  of  last  resort  of  the 
state  from  which  it  was  adopted,  such  interpretation  is  adopted 
with  the  statute.    (Costello  y.  Muheim,  422.) 

7.  Statutes — ^Laws  1903,  p.  148,  No.  92  not  Void  for  Uncertainty. 
— The  statute,  supra,  is  not  void  for  uncertainty.  (Wallapai  Mining 
etc  Co.  V.  Territory,  373.) 

8.  Statutes — Practical  Construction — Evidence — ^Judicial  Notice. 
— The  court  will  take  judicial  notice  of  the  long-continued  inter- 
pretation amounting  to  a  practical  construction  given  by  a  terri- 
torial board  of  equalization  to  statutes  controlling  its  action. 
(Copper  Queen  etc.  Min.  Co.  v.  Territory,  383.) 

9.  Statutes  —  Repeal  —  Amendment.  —  When  an  act  of  the  legislature 

amends  a  prior  statute,  repeating  its  provisions  and  adding  thereto, 
and  concludes  with  a  repeal  of  ''all  acts  and  parts  of  acts  in  con- 
flict vrith  this  act,"  the  amended  statute,  in  so  far  as  it  is  con- 
sistent with  the  amending  act,  is  not  repealed.  (Territory  y.  Buval, 
415.) 

10.  Same  —  Amendment.  —  When  a  statute  is  amended  by  an  act  provid- 
ing that  the  original  statute  ''shall  be  amended  so  as  to  read  as 
follows,''  repeating  the  original  and  adding  to  it  new  provisions 
not  in  conflict  with  the  original  provisions,  the  repeated  provisions 
are  not  a  new  enactment,  but  remain  in  force  from  the  time  of  their 
original  enactment.    (Territory  v.  Buval,  415.) 

See  Criminal  Law,  27;   Mines  and  Mining, '14. 

STATUTES   OP   LIMITATIONS. 

L  Statutes  op  Limitations — Construction — ^Retroaotivx  Operation 
— ^Intent  of  Legislature — ^Must  Clearly  Appear. — ^New  statutes 
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of  limitations  upon  causes  of  action  existing  at  the  time  the  statutes 
go  into  effect  will  not  be  given  a  retroactive  effect  unless  it  clearlj 
appears  that  the  legislature  so  intended.  (Giirtis  v.  Boquillas  Land 
etc  Co.,  62.) 

2.  Save — Sams— Bev.  Stats.  Abik.  1901,  paxs.  2938,  2974,  4243,  €k>N- 
STBUXD. — ^Paragraph  2974,  supra,  provides:  "No  one  of  the  pro- 
visions of  this  title  shall  be  so  construed  as  to  revive  any  claim 
which  is  barred  bj  pre-existing  laws;  and  all  claims  against  which 
limitations  under  said  laws  had  commenced  to  run,  shall  be  barred 
bj  the  lapse  of  time  which  would  have  barred  them  had  those  laws 
continued  in  force."  Paragraph  4243,  supra,  provides:  "When  a 
limitation  or  period  of  time  prescribed  in  anj  act  herein  repealed 
for  acquiring  a  right  or  barring  a  remedy  or  for  any  purpose  has 
begun  to  run  before  this  act  takes  effect  and  the  same  or  any 
limitation  is  prescribed  in  any  act  passed  at  this  session  of  the 
legislature  the  time  which  has  already  run  shall  be  deemed  part  of  the 
time  prescribed  as  such  limitation  by  any  act  passed  at  this  session 
of  the  legislature."  Held,  that  these  paragraphs  obviously  refer  to 
the  repeal  of  existing  statutes  and  the  enactment  of  new  statutes 
upon  the  same  subject,  and  have  no  bearing  upon  new  legislation 
where  none  previously  existed,  as  in  the  case  of  paragraph  2938, 
supra,  which  forms  a  part  of  the  same  act,  and  for  the  first  time 
provides  a  limitation  on  actions  for  the  recovery  of  lands  adversely 
held  by  another.    (Curtis  v.  Boquillas  Land  etc.  Co.,  62.) 

8.  Statute  of  Limitations — Not  Bstboaotivx — ^Bev.  Stats.  Abiz.  1901, 
PAS.  2938,  Construed. — Paragraph  2938,  supra,  providing  that  ac- 
tions to  recover  lands  in  the  adverse  possession  of  another  shall  be 
begun  within  ten  years  next  after  the  accrual  of  the  right  of 
action,  being  the  first  statutory  enactment  limiting  actions  for  the 
recovery  of  real  property  against  persons  holding  adversely,  and 
having  no  retroactive  force,  has  no  application  to  an  action  begun 
before  the  section  took  effect,  and  while  no  statute  of  limitations 
as  to  such  actions  was  in  force.  (Curtis  v.  Boquillas  Land  etc 
Co.,  62.) 

SUBPCSNA.    See  Bankruptcy,  3. 

8XTBYEY8.    See  Boundaries,  1;   Mines  and  Mining,  8. 

TAXES  AND  TAXATION. 

1.  Taxes  and  Taxation — Assessment — Terbitoual  Board  of  EquaIt 
IZATION— Powers— Eev.  Stats.  Ariz.  1901,  pars.  973,  3835,  3849, 
3861,  3877,  Construed.— Under  paragraph  973,  supra,  conferring 
upon  the  board  of  supervisors  supervisory  control   over   assessing 
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ofBeerSy  and  general  legislative  anthoritj  as  to  matters  within  their 
jurisdiction;  paragraph  3835,  supra,  defining  land,  and  expressly 
excluding  unpatented  mines;  paragraph  3849,  supra,  requiring  the 
owner  of  land,  except  town  or  city  lots,  in  returning  his  property, 
to  describe  it  by  section  or  part  of  section,  township,  and  range, 
and  where  such  part  of  section  is  not  a  legal  subdivision,  or  is  un- 
surveyed,  by  some  other  description  sufficient  to  identify  it;  para- 
graph 3861,  supra,  requiring  the  assessor  in  preparing  the  tax-list 
to  put  down  therein  all  real  estate,  described  by  metes  and  bounds 
or  by  common  designation  or  name;  and  paragraph  3877,  supra, 
requiring  the  county  board  of  supervisors  to  make  abstracts  of  the 
assessment-rolls  showing  the  various  kinds  of  property  by  classes, 
and  to  transmit  the  same  to  the  territorial  board  of  equalization, 
which  may  diminish  or  add  to  the  list  classes  of  property  therein 
provided,  and  require  such  different  or  further  matters  to  be  re- 
turned as  it  may  deem  advisable, — the  territorial  board  of  equaliza- 
tion is  authorized  to  require  the  county  boards  of  equalization  to 
make  return,  as  a  distinct  class,  of  patented  mines,  or  of  any  other 
subclassifieation  of  real  estate  appearing  upon  the  assessment-rolls. 
(Copper  Queen  etc.  Min.  Co.  ▼.  Territory,  383.) 

2.  Sams — Same  —  Same — Bevikw — ^Presumptions. — ^The  petition  for 
writ  of  certiorari  to  review  proceedings  of  territorial  board  of 
equalization  disclosing  that  the  territorial  board  of  equalization 
treated  patented  mines  as  a  distinct  class  of  lands,  it  must  be 
assumed,  in  the  absence  of  a  contrary  averment,  that  the  assess- 
ment-rolls of  the  various  counties  furnished  the  necessary  informa- 
tion, in  the  first  instance,  and  that  the  boards  of  supervisors,  from 
the  information  thus  afforded,  returned  to  the  territorial  board 
patented  mines  as  a  distinct  class  of  real  estate.  (Copper  Queen  etc. 
Min.  Co.  V.  Territory,  383.) 

8.  Taxes  and  Taxation — Curative  LeoisIiATion — Laws  1903,  p.  148, 
No.  92,  SEO.  105,  Construed. — The  purpose  of  the  curative  portion 
of  the  act,  supra,  is  to  prevent  a  person  from  escaping  the  pay- 
ment of  taxes  due^rom  him  by  reason  of  acts  or  omissions  on  the 
part  of  taxing  officials,  where  such  acts  or  omissions  are  mere 
irregularities,  and  are  of  such  a  nature  that  the  legislature  might 
by  prior  statute  have  dispensed  with  them.  Such  a  law  is  within 
the  legislative  discretion,  and  is  a  valid  exercise  of  its  powers.  (Wal- 
lapai  Mining  etc  Co.  y.  Territory,  373.) 

4.  Same  —  Assessment-Boll  .— Certifying  —  Eev.  Stats.  Ariz.  1901, 
PAR.  3864,  AND  Laws  1903,  Aot  No.  92,  seo.  105,  Construed.  —  The 
requirement  of  paragraph  3864,  supra,  that  the  assessor  shall  attach 
his  certificate  to  the  assessment-roll  is  directory,  and  his  omission  to 
eomply  with  such  requirement  does  not  invalidate  the  assessment. 


496  Taxes  and  Taxation. 

TAXES   AND    TAXATION  (Continued). 

unless  the  taxpayer  is  in  fact  prejudiced  thereby.  It  ib  an  irregn- 
larity  merely,  such  as  is  covered  and  cured  by  the  provinions  of 
section  105,  supra.     (Wallapai  Mining  etc.  Go.  ▼.  Territory,  373.) 

5.  Taxes  and  Taxation — Evidencb — Officers — ^Duties — Pbesumftion 

OF  Performance. — In  the  absence  of  evidence  to  the  contrary,  in 
an  action  to  collect  delinquent  taxes,  the  legal  presumption  attaches 
that  officers  intrusted  with  the  duties  of  properly  returning  and  cer- 
tifying the  delinquent  lists  and  equalizing  the  assessment  duly 
performed  such  duties.    (Wallapai  Mining  etc  Co.  y.  Territory,  373.) 

6.  Same — Tax-Sale — Bedemption — ^Laws  1903,  p.  148,  No.  92,  Con- 
strued.— ^Under  the  statute,  supra,  providing  that  execution  shal] 
issue  upon  the  judgment  against  the  real  estate  named  in  the 
judgment,  and  directing  the  sheriff  to  sell  the  property  to  pay  the 
judgment,  'Hhe  same  as  the  sheriff  might  do  under  ordinary  execu- 
tion," a  sale  thereunder  would  be  governed  by  and  follow  the 
general  statute.     (Wallapai  Mining  etc  Co.  v.  Territory,  373.) 

7.  Same — Constitutional  Law — Special  Legislation  —  Tax-Sales — 

Redemption — Rev.  Stats.  Ariz.  1901,  sec.  63,  "Harrison  Act," 
Cited— Laws  1903,  Act  No.  92,  Construed  and  Held  Constitu- 
tional— Hughes  v.  Lazard,  5  Ariz.  4,  43  Pag.  422,  Followed. — 
While  act  No.  92,  supra,  does  not  provide  that  there  shall  be  no 
redemption  from  tax-sale,  yet,  even  if  it  did,  it  would  not  be  in 
conflict  with  the  provision  of  the  "Harrison  Act,"  supra,  prohibit- 
ing the  passage  of  any  local,  or  special  law  regulating  practice  in 
courts  of  justice.     (Wallapai  Mining  etc.  Co.  v.  Territory,  373.) 

S.  Same — Dtte  Process  or  Law — ^Retrospective  Legislation — ^Laws 
1903,  Act  No.  92,  Construed. — The  legislature  possessing  the 
power  to  validate  retrospectively  any  proceeding  that  it  might  have 
authorized  in  advance,  act  No.  92,  supra,  which  provides  a  remedy 
and  procedure  for  the  collection  of  taxes  already  due,  does  not  de- 
prive a  person  of  property  without  due  process  of  law,  in  violation 
of  the  fourteenth  amendment  of  the  constitution  of  the  United 
States.     (Wallapai  Mining  etc.  Co.  v.  Territory,  373.) 

9.  Taxes  and  Taxation  —  Exemption  —  Territorial  Legislature  — 
Power  to  Grant — Rev.  Stats.  U.  S.  1878,  sec.  1851,  and  Laws 
Ariz.  1891,  Act  No.  41,  Cited  and  Construed. — ^It  being  provided 
by  section  1851,  supra,  that  the  legislative  power  of  the  territory 
shall  extend  over  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United  States,  act  No.  41, 
supra,  exempting  a  railroad  constructed  pursuant  to  the  act  from 
taxation  for  twenty  years  is  not  invalid  as  an  excess  of  legislative 
power.     (Bennett  v.  Nichols,  138.) 

10.  Same  —  Same  —  Local  or  Special  Laws  —  Act  Congress  July  30, 
1886,  (Harrison  Act,)  ai^  Laws  Ariz.  1891,  Act  No.  41,  Con- 


Taxes  and  Taxation.  497 


TAXES   and   taxation  (Continued). 

STRtJBD. — ^Act  No.  41,  9upra,  exempting  railroads  conatructed  pur- 
suant to  the  act  from  taxation  for  twenty  years,  is  not  in  conflict 
with  the  act  of  Congress,  supra,  which  provides  *'that  the  legis- 
latures of  the  territories,  now  or  hereafter  to  be  organized,  shall  not 
pass  local  or  special  laws  in  any  of  the  following  enumerated  cases; 
that  is  to  say,  .  .  .  granting  to  any  corporation,  association,  or  indi- 
vidual any  special  or  exclusive  privilege,  immunity,  or  franchise 
whatever."     (Bennett  v.  Nichols,  138.) 

11.  Sams^-Same— Bepkal— Laws  Ariz.  1891,  Act  No.  41,  Rev.  Stats. 
Abiz.  1901,  PAES.  3834,  4235,  Construed.— Act  No.  41,  supra,  ex- 
empts  certain  roads  from  taxation  for  twenty  years.  Paragraph 
3834,  supra,  provides  that  all  property  of  every  kind  and  nature 
within  the  territory  shall  be  subject  to  taxation.  Paragraph  4235, 
supra,  expressly  provides  that  all  acts  of  the  legislative  assembly 
"are  hereby  repealed,  except  the  following:  .  .  .  Act  No.  41." 
Held,  that  paragraph  3834,  supra,  did  not  repeal  act  No.  41.  (Ben- 
nett V.  Nichols,  138.) 

12.  Same — Same— Contract — Cannot  Be  Impaired.— When  the  condi- 
tions and  considerations  upon  which  a  grant  of  exemption  was  based 
have  once  been  met,  a  contract  right  exists,  which  cannot  be 
impaired  by  a  subsequent  statute  of  modification  or  repeal.  (Ben- 
nett V.  Nichols,  138.) 

18.  Taxes  and  Taxation— Lands  Subject  to — Act  Congress  June  4 
1897,  chap.  2,  30  Stats.  36,  Cited— Bev.  Stats.  Ariz.  1901,  par. 
3833,  AND  TIT.  62,  CHAP.  6,  Construed.— Where  the  owner  of  land 
executed  a  deed  of  relinquishment  to  the  United  States  under  the 
act  of  Congress,  supra,  providing  for  the  relinquishment  of  lands 
within  a  forest  reserve  and  the  selection  of  other  vacant  lands  in 
lieu  thereof,  and  the  deed  was  recorded  Januaiy  31,  1903,  and  the 
secretary  of  the  interior  approved  the  abstract  of  title  and  selection 
of  lieu  land  in  April,  1903,  land  relinquished  was  not  assessable 
against  the  owner  for  the  year  1903,  although  paragraph  3833,  supra, 
makes  taxes  a  lien  on  the  property  assessed,  as  of  the  first  Monday 
in  Pebruary  of  each  year,  inasmuch  as  the  tax-rate  is  not  fixed 
until  the  third  Monday  in  August  of  each  year,  and  the  levy  and 
assessment  is  not  completed  until  the  duplicate  assessment-roll  is 
prepared  and  certified  as  provided  by  chapter  5,  supra,  (Territory 
T.  Perrin,  316.) 

14.  Same — ^Lands  Acquired  bt  the  United  States — Attempt  to  Tax 
Von). — Lands  which  have  become  the  property  of  the  United  States 
at  the  time  taxes  are  levied  and  assessed  are  no  longer  subject  to 
taxation,  and  the  acts  of  taxing  officers  levying  taxes  thereon  are 
▼oid  and  of  no  effect.    ^Territory  v.  Perrin,  316.) 
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15.  Taxes  and  Taxation — ^Lixn  Lands. — No  interest  is  acquired  by  the 

selection  of  indemnity  lands,  commonly  called  "lieu  lands,"  which 
will  subject  them  to  local  taxation,  until  the  approval  of  the 
selection  by  the  secretary  of  the  interior.  (Aztec  etc.  Go.  y.  County 
of  Navajo,  308.) 

16.  Same — Ownership — Assessment — Bsv.  Stats.  Asiz.  1901,  pass. 
3831,  3832,  3833,  3847,  3848,  3852,  Cited  and  Construed. — ^Under 
paragraph  3847,  «upra,  providing  that  between  the  first  Monday  in 
February  and  the  first  Monday  in  June  in  each  year  the  assessor 
shall  list  and  assess  all  property  subject  to  taxation  to  the  person 
owning  the  same,  property  first  becoming  taxable  between  these 
two  dates,  if  assessed  prior  to  June  1st,  is  taxable  for  that  year, 
irrespective  of  the  fact  that  paragraph  3833  provides  that  the  lien 
of  the  tax  shall  attach  on  the  first  of  February.  (Astec  etc.  Co.  ▼. 
County  of  Navajo,  308.) 

17.  Taxes  and  Taxation — Territorial  Board  of  Equalization — ^Juris- 
diction— Increase  op  Aggregate  Valuation — ^Rev.  Stats.   Ariz. 
1901,  PARS.   973    (SUBD.   14),   3836,   3847,  3861,  3868,  3877,   3879, 
3880,  Construed. — Paragraphs  3836,  3847,  and  3861,  supra,  pro- 
vide that  the  various  county  assessors  must,  in  the  first  instance, 
assess  the  property  in  the  various  countiea  to  its  individual  owners 
at  its  cash  value,  and  place  these  assessments  upon  the  assessment- 
roll.    Subdivision  14  of  paragraph  973,  supra,  authorizes  the  county 
board  of  supervisors  (as  county  boards  of  equalization)  to  equalize 
assessments.    Paragraph  3868,  supra,  empowers  the  county  board  of 
equalization  to  add  to  or  deduct  from  any  valuation,  whether  fixed 
by  the  owner  or  the  assessor.     Paragraph  3877,  supra,  requires  the 
clerks  of  the  boards  of  supervisors  to  make  abstracts  of  the  assess- 
ment-rolls, showing  the  quantity  of  the  various  kinds  of  property 
by  classes,  and  the  total  assessed  valuation  of  each  class,  in  their 
respective  counties,  and  transmit  the  same  to  the  territorial  board 
of   equalization,   and    further    authorizes   the    territorial   board   of 
equalization  to  diminish  or  add  to  the  list  of  classes  of  property 
therein  provided,  and  to  require  such  different  or  further  matters 
to  be  returned  as  it  may  deem  advisable.    By  paragraph  3879,  supra, 
the  territorial  board  of  equalization  is  required  "to  examine  the 
various  assessments  so  far  as  regards  the  territorial  tax,  and  equal- 
ize the  rate  of  assessment  in  the  various  counties."     Paragraph 
3880,  supra,  provides:    "The  said  board  shall  ascertain  whether  the 
valuation  of  property  in  each  county  bears  a  fair  relation  or  pro- 
portion to  the  valuation  in  aU  the  counties  of  the  territory,  and 
on  such  examination  they  piay  increase  or  diminish  the  valuation 
of  property  in  any  of  the  counties  as  much  as  in  their  judgment 
may  be  necessary  to  produce  a  just  relation  between  all  the  valua- 
tions of  property  in  the  territory.     But  in  no  instance  shall  thej 
reduce  the  aggregate  valuation  of  all  the  counties  below  the  aggre- 
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gate  valuation  as  determined  by  the  boards  of  supervisors  of  the 
several  counties."  Under  these  provisions  the  territorial  board  of 
equalization  has  the  power  to  raise  the  valuation  of  property  in 
any  eounty  so  as  to  produce  a  just  relation  between  the  valuation  of 
property  in  the  territory,  notwithstanding  that  by  so  doing  it  may 
increase  the  aggregate  valuation  of  all  property  in  the  territory. 
(Copper  Queen  etc.  Min.  Co.  v.  Territory,  383.) 

18.  Same — Same — Same — ^Ingkease  of  Valuation  by  Classes. — The 
territorial  board  of  equalization,  for  the  purpose  of  producing  a 
just  relation  among  all  the  valuations  of  property  in  the  territory, 
■o  far  as  regards  the  territorial  taXy  has  the  power  to  increase  or 
diminish  the  valuation  of  property  in  any  county  by  classes.  (Cop- 
per Queen  etc.  Min.  Co.  v.  Territory,  383.) 

19.  Taxes  and  Taxation  —  Tskritobial  Tax  —  Plage  on  Tax-Roll  — 
Bev.    Stats.    Aeiz.    1901,    pars.    3881,   3882,    3884,    Construed. — 
Paragraph  3881,  supra,  provides  that  "the  territorial  auditor  shall 
transmit  to  the  board  of  supervisors  of  each  county  a  statement 
of  the  changes,  if  any,  which  have  been  made  in  the  assessment 
by  the  territorial  board  of  equalization,  and  the  rate  of  tax  which 
is   to   be   levied   and   collected   within   said   county   for   territorial 
purposes,  .  .  .  and  the  board  of  supervisors  of  each  county  shall 
compute  and  carry  out  in  the  proper  column  the  territorial  tax  at 
the  rate  aforesaid.''     Paragraph  3882,  iupra,  provides  that  "there 
■hall  be  made  up  and  delivered  to  the  tax-collector  the  'duplicate 
assessment-roll,'  which  shall  contain,  carried  eut  in  separate  money 
columns,  the  territorial,  county,  and  other  taxes,  and  totals  of  taxes 
assessed  to  each  person  or  name."     Paragraph  3884,  supra,  pre- 
scribes the  form  for  the  duplicate  assessment-roll,  and  omits  any 
reference  to  the  column  provided  for  by  paragraph  3881,  »upra. 
Held,  that  paragraph  3884,  supra,  is  directory,  indicating  the  form 
of  the  roll  rather  than  its  contents,  and,  upon  receiving  a  statement 
from   the   territorial    auditor    of   changes   in    the   assessment,    the 
board  of  supervisors  should  have  noted  upon  the  assessment-roll, 
and  computed  and  carried  out  in  a  proper  column,  the  territorial 
tax  at  the  rate  fixed  upon  the  property  assessed,  with  any  addi- 
tions made  thereto  by  the  territorial  board  of  equalization.     (Terri- 
tory V.  Board  of  Supervisors,  405.) 

20.  Same  —  Change  in  Assessment  —  Notation  on  Assessment:— 
Board  of  Supervisors — ^Powers  and  Duties — ^Bev.  Stats.  Ariz. 
1901,  PAR.  973,  Construed. — Under  paragraph  973,  supra,  prescrib- 
ing among  the  powers  of  the  boards  of  supervisors  that  of  ''super- 
Tifling  the  official  conduct  of  all  county  officers  .  .  .  charged  with 
assessing,  collecting,  safekeeping,  management  or  disbursement  of 
the  public  revenues,"  and  further  providing  that  the  boards  of 
supervisors  have  "jurisdiction  and  power  under  such  limitations 
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and  restrictions  as  maj  be  prescribed  by  law  ...  to  do  and  per- 
form all  acts  and  things  which  jdaj  be  necessary  to  fnllj  diaeharge 
all  duties  of  the  chief  legislative  authoritj  of  the  coanty  goyem- 
ment/'  it  is  the  duty  of  the  board  of  saperviaors  to  require  the  tax- 
collector  to  note  upon  the  duplicate  assessment-roll  changes  ordered 
bj  the  territorial  board  of  equalization  which  maj  not  have  been 
noted  thereon  bj  the  board  of  supervisors  before  their  delivery  to 
him.     (Territory  v.  Board  of  Supervisors,  405.) 

SI.  Samb — BoABD  or  Equalization — ^May  Equalize  but  not  Assess — 
Valuation — Standasd. — The  board  of  equalization  has  no  power 
to  make  an  original  assessment  of  property  other  than  railroads. 
Its  power  being  restricted  to  determining  the  scale  of  valuation  to 
be  adopted  to  harmonize  and  equalize  assessments  theretofore  made, 
it  must  find  the  proper  scale  of  valuation  from  the  assessment-rolls 
of  the  various  counties,  either  by  adopting  the  average  assessment 
to  be  ascertained  therefrom  or  the  valuation  already  fixed  in  one 
or  more  of  the  various  counties  and  apply  it  uniformly  to  each 
county,  by  raising  assessments  which  fall  below  and  lowering  assess- 
ments which  are  in  excess  of  such  standard.  (Territoiy  v.  Board  of 
Supervisors,  405.) 

See  Appeal  and  Error,  20. 

TEBBITOBIAL  BOABD  OF  EQUALIZATION. 

May  equalize  but  not  assess.    See  Taxes  and  Taxation,  21* 
Powers  of.    See  Taxes  and  Taxation,  1,  17. 

TIME. 

Computation  of.    See  Limitations,  L 

TITLE.    See  Evidence,  7;   Public  Landa,  L 

TBIAL. 

1.  Trial — Evidence — ^Exclusion — ^Motion  to  Stbiki  Out— Necessity 
Foft. — ^Where  plaintiff  sues  on  two  counts,  and  after  his  evidence 
is  closed  elects  as  to  the  count  on  which  to  go  to  the  jury,  in  order 
to  effect  the  exclusion  from  the  jury  of  evidence  material  only  to 
the  abandoned  count,  or  to  avail  himself  of  an  adverse  ruling 
thereon,  defendant  should  have  moved  to  strike  such  evidence  from 
the  record  foUovdng  plaintiff's  election.     (Pringle  v.  King,  70.) 

8.  Trial — ^Instructions — Bbquestei> — Covered  bt  Chabob — ^Befusal 
Proper. — ^Where  the  court  has  fully  and  fairly  covered  in  its  charge, 
in  substance,  all  the  points  and  principles  contained  in  specifie 
instructions,  to   give  the   instructions   as   requested  would  be  an 
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unneeessaiy  repetition,  and  it  is  not  error  for  the  eonrt  to  refuse 
to  do  80.     (Sheehj  ▼.  Territory,  269.) 

3.  TkIAL — INSTEUCTIONB — SPECIAL — NOT  EBSOB  TO  BEFUSE  WHEN  CON- 
TAINED IN  General  Charge. — Where  the  charge  of  the  court  in  a 
criminal  trial  included  all  of  the  requested  instructiona  to  which  the 
defendant  was  entitled,  it  is  not  error  to  refuse  to  give  them  again 
on  request.     (Elias  ▼.  Territory,  1.) 

i.  Tbial  —  JuBT  —  Special  Intebbooatobies  —  Discbbtionabt  —  Bev. 
Btats.  Abiz.  1901,  PAB.  1427,  Constbued  and  Held  Dibectoby  only. 
— ^Paragraph  1427,  supra,  providing  that  ''In  all  eases,  whether 
law  or  chancery,  where  more  than  one  material  issue  of  fact  is 
joined,  interrogatories  may,  under  proper  instructions,  be  submitted 
to  the  jury  in  writing,"  etc,  is  directory  and  not  mandatory,  and 
leaves  the  matter  of  submitting  the  ii^terrogatories  in  any  ease  to 
the  sound  discretion  of  the  court.  (Gila  Valley,  Globe  etc  Co.  ▼. 
Lyon,  218.) 

5.  Tbial  —  Jubt  —  Special  Venibe  —  When  Pbopebly  Ordebed  —  Bev. 
Stats.  Ariz.  1901,  pab.  2807,  Constbued. — Paragraph  2807,  tupra 
providing  that  where  a  sufficient  number  of  jurors  fail  to  appear, 
the  court  may  in  its  discretion  order  a  sufficient  number  to  be  drawn 
forthwith  and  summoned  to  attend  such  court, — held,  that  where  the 
court  is  of  the  opinion  that  sufficient  jurors  are  not  present,  it  is 
proper  to  order  a  special  venire,  although  the  regular  panel  is  not 
at  that  time  exhausted.     (Elias  t.  Territory,  1.) 

0.  Same — Same — ^Method  of  Selecting — Bev.  Stats.  Abiz.  1901,  pabs. 
2819,  2820,  Construed. — Paragraph  2819,  supra,  providing  that  at 
the  opening  of  court  the  clerk  must  write  the  names  of  the  persons 
summoned  as  jurors  who  are  present  and  not  excused  upon  separate 
slips  of  paper  and  deposit  them  in  a  box,  etc,  and  paragraph  2820, 
supra,  providing  that  when  an  action  is  called  for  trial  by  jury  the 
clerk  shall  prepare  separate  ballots  containing  the  names  of  the 
jurors  summoned  who  have  appeared  and  have  not  been  excused 
and  deposit  them  in  a  box,  and  then  draw  from  the  box  the  proper 
number,  it  was  proper  to  deposit  in  the  box  when  the  action  was 
called  for  trial  the  ballots  bearing  the  names  of  the  jurors  sum- 
moned on  the  regular  venire,  together  with  those  summoned  on  the 
special  venire,  the  latter  having  been  ordered  because  the  court  was 
of  the  opinion  that  there  were  not  sufficient  jurors  present  for  trans- 
action of  the  business  before  the  court.    (Elias  v.  Territory,  1.) 

T.  Trial — ^Jury — ^View  op  Premises  by. — Defendant  not  Present — 
Bev.  Stats.  Ariz.  1901,  Pen.  Code,  sec.  9-16,  Construed  and  Held 
Constitutional. — Section  946,  supra,  provides  that  whenever  in  the 
opinion  of  the  court  it  is  proper  for  the  jury  to  view  the  place 
at  which  the  accused  is  charged  with  having  committed  the  crime, 
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or  at  whieh  anj  material  fact  occurred,  the  court  may  order  the  jurj 
taken  there  in  a  bodj.  In  a  criminal  prosecution,  upon  motion  of 
defendant's  counsel  and  despite  the  objection  of  the  prosecution, 
an  order  was  made  to  take  the  jurj  to  the  scene  of  the  alleged  crime. 
Neither  the  defendant,  his  counsel,  nor  the  trial  juOge  accom- 
panied them.  No  witnesses  testified  at  the  taking  of  the  view  and 
the  jurors  were  instructed  not  to  discuss  the  case  among  themselyes 
or  with  any  one  else.  Held,  that  the  statute,  supra,  is  constitutional, 
and  that  the  view  of  the  loctu  in  quo  by  the  jury,  in  the  absence 
of  the  defendant,  is  not  prejudicial  error  when  made  with  the  con- 
sent of  the  defendant.    (Ellas  t.  Territory,  1.) 

8.  Trial — Nonsuit — ^Voluntaby — Does  Not  Affect  Defendant's  Bight 
TO  JinwMENT  ON  Cboss-Complaint — ^Rev.  Stats.  Ariz.  1901,  far. 
1396,  Construed. — Paragraph  1396,  aupra,  providing  that  ''at  any 
time  before  the  jury  have  retired  the  plaintiff  may  take  a  nonsuit, 
but  he  shall  not  thereby  prejudice  the  right  of  the  adverse  party  to 
be  heard  on  his  own  claim  for  affirmative  relief.  When  the  ease 
is  tried  by  the  judge,  such  nonsuit  may  be  taken  at  any  time  before 
the  decision  is  announced,"  means  that,  whether  the  case  is  tried  to 
a  jury  or  by  the  judge,  the  taking  of  the  nonsuit  by  the  plaintiff 
shall  not  prevent  a  defendant  from  being  heard  and  obtaining  judg- 
ment upon  his  cross-complaint.  (Smith  y.  King  of  Arizona  l^i"»"g 
etc.  Ck).,  228.) 

By  court.    See  Appeal  and  Error,  22. 

See  Criminal  Law,  25. 

VENUE.     See  Change  of  Venue. 
See  Criminal  Law,  24. 

VEEDICT. 

I.  Verdict — Damages — Exoessivb — ^Remedy— BKifimrnm — "Rkv.  Statb. 
Ariz.  1901,  pars.  1389,  1450,  1455,  Cited — Southern  Pacific  Od.  t. 
ToMUNsoN,  4  Ariz.  126,  33  Pao.  710,  Distinguished. — Under  para- 
graph 1389,  supra,  providing  that  "  in  aU  cases,  both  at  law  and  in 
equity,  either  party  shall  have  the  right  to  submit  all  issues  of  fact 
to  a  jury"  where  the  court  deems  excessive  a  verdict  for  damages 
which  are  in  their  nature  incapable  of  exact  ascertainment,  as  for 
injured  feelings,  and  is  satisfied  that  such  excessive  verdict  was 
due  to  the  influence  of  passion  and  prejudice,  it  was  not  within  the 
province  of  the  court  to  substitute  its  own  estimate  of  the  dam- 
ages for  that  which  it  had  rejected  by  ordering  a  remittitur,  but 
the  question  of  the  proper  sum  to  be  awarded  was  one  of  fact,  which 
should  have  been  submitted  to  the  determination  of  another  jury. 
(The  Southern  Pacific  Co.  v.  Fitchett,  128.) 

Based  on  conflicting  evidence  will  not  be  disturbed  on  appeaL    See 
Appeal  and  Error,  13;  Criminal  Law,  15. 
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VENDOR   AND    PURCHASER. 

1-  Vendor  and  Pubchaseb — Fbaud — Complaint — Sufficiency  —  Equi- 
table Relief. — A  complaint  setting  forth  that  defendants  under  a 
contract  to  purchase  of  plaintiffs  obtained  possession  of  certain 
mining  claims  situate  in  Mexico,  and  removed  the  monuments  set 
up  bj  plaintiffs  and  set  them  up  in  another  direction,  so  as  to 
exclude  a  large  body  of  ore,  and  then  located  for  themselves  a 
claim  where  plaintiffs'  claims  had  been,  states  facts  constituting 
such  fraud  and  misconduct  as  to  entitle  plaintiffs  to  relief  in 
equity,  by  declaring-  defendants  trustees  of  the  property  covered 
by  the  original  locations,  to  require  them  to  convey  an  interest  in 
said  property  to  plaintiffs,  and  to  enjoin  them  from  selling,  encum- 
bering, or  otherwise  disposing  of  the  same.  (Butterfield  t.  The 
Nogales  Copper  Co.,  212.) 

2.  Same — Adverse  Possession — Fraud. — ^Defendants,  in  possession  un- 
der a  contract  of  purchase  of  mining  ground,  cannot  obtain  title 
thereto  by  an  act  of  actual  fraud  made  possible  by  the  possession 
thus  gained  and  hold  the  same  adversely  to  plaintiffs.  (Butterfield 
Y.  The  Nogales  Copper  Co.,  212.) 

8.  Same — Contract — Purchasing  Mining  Claim  —  Vendee's  Failure 
to  Sign — Immaterial — ^Where  Part  Payment  Made  and  Posses- 
sion Taken. — ^Where  defendants  make  part  payment  and  enter  into 
possession  of  a  mining  claim  under  a  contract  signed  by  plaintiffs, 
they  are  bound  thereby,  and  the  fact  that  defendants  did  not  sign 
the  contract  is  immaterial.  (Butterfield  ▼.  The  Nogales  Copper  Co., 
212.) 

VERIFICATION. 

Defect  in,   a  formal  matter,  and  not  jurisdictional.     See  Bank- 
ruptcy, 2. 

WAIVER. 

Of  assignment  of  error  not  argued  in  brief.  See  Appeal  and  Error,  5. 

WARRANTS. 

1.  Warrants — Funding — ^Loan  Commissioners — ^Mandamus — Act  Con- 
gress June  25,  1890,  c.  614,  26  Stats.  175,  Cited  and  Construed. 
— Mandamus  will  not  lie  to  compel  the  funding  by  the  loan  com- 
mission of  certain  city  warrants  under  the  acts,  supra,  where  the 
petition  alleges  that  the  plaintiff  is  the  assignee  of  such  warrants, 
but  it  appears  from  the  proofs  that  said  warrants  are  payable  to 
certain  persons,  and  not  to  their  order;  that  some  were  indorsed  in 
blank  and  some  unindorsed;  that  the  original  holders  had  not  parted 
with  their  interest  or  received  any  valuable  consideration  therefor, 
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even  were  such  warrants  properlj  fundable  on  presentation  and 
demand  bj  the  owners  or  real  parties  in  interest  (The  Vallej  Bank 
T.  Brodie,  17.) 

B.  Same — Signature — ^Matok — ^Audttob — Vauditt — ^Laws  Abiz.  1881, 
Act  No.  39,  p.  37  (Tombstone  CItt  Chabteb),  and  Laws  1885, 
Act  No.  109,  p.  315,  Gonstbued. — Section  5  of  article  2  of  act  39, 
iupra,  gave  the  city  council  power  to   create   certain   offices   and 
appoint  officers  therefor.     Section  2  of  article  9  ^ve  the  council 
power  to  fix  the  salaries  for  such  officers.    Section  17  of  article  10 
provides  that  all  demands  against  the  city  shall  be  presented  to  the 
council,  which  shall  audit  the  same,  and  if  allowed  thej  shall  order 
the  same  to  be  paid,  and  shall  require  the  auditor  to  draw  a  warrant 
upon  the  citj  treasurer  in  favor  of  the  holder  of  said  claim,  and 
such  warrant  shall  be  signed  by  the  major  and  countersigned  by 
the  auditor.     Act  No.  109,  supra,  amendatory  to  act  No.  39,  tupra, 
while  it  created  certain  city  offices,  fixed  the  salaries  thereof,  made 
such  salaries  a  just  and  legal  claim  against  the  city,  and  required 
the  auditor  to  draw  warrants  on  the  salary  fund  for  each  office 
on  the  first  day  of  each  month,  did  not  except  warrants  for  salaries 
from  the  requirement  of  the  charter  that  all  warrants  should  bs 
signed  by  the  mayor  and  countersigned  by  the  auditor.    (The  Valley 
Banic  V.  Brodie,  17.) 

S.  Same — Bes  Judicata. — ^Where  salaried  officers  of  a  city  have  brought 
mandamus  to  compel  the  mayor  to  sign  warrants  for  their  salaries 
and  the  writ  has  been  denied,  such  judgment  is  res  judicata  as  to 
the  question  of  the  duty  of  the  city  to  issue  such  warrants.  But 
if  the  city,  notwithstanding  such  adjudication,  has  issued  such 
warrants,  the  duty  of  the  loan  commissioners  to  fund  such  warrants 
is  the  sole  question  in  mandamus  to  compel  the  funding.  (The  Valley 
Bank  v.  Brodie,  17.) 

4.  Same — Validity — Sionatubes  Necessaby. — ^Warrants,  to  have  a  bind- 
ing effect  upon  a  municipal  corporation,  must  be  signed  by  tha 
mayor,  where  his  signature  has  been  made  a  necessity  by  the  charter 
of  such  corporation  to  every  warrant  or  evidence  of  indebtedness 
against  the  same.     (The  Valley  Bank  v.  Brodie,  17.) 

ff.  Same — Non-Payment — Intebest. — ^Where  a  city  charter  provided  that 
warrants  of  a  city  should  be  drawn  on  the  city  treasury,  presenta- 
tion of  warrants  to  one  J.  and  their  non-payment  for  want  of  funds 
at  a  time  when  he  had  none  of  the  city  funds  in  his  possession  or 
control,  and  no  access  to  such  funds  without  a  presentation  to  the 
acting  and  qualified  treasurer,  who  had  such  funds,  from  which, 
if  at  all,  they  could  have  and  should  have  been  paid,  was  not  such 
presentation  as  would  cause  them  to  bear  interest  thereafter,  irre- 
spective of  whether  the  one  to  whom  presentation  was  made  had  any 
claim  to  the  office  of  treasurer.    (The  Valley  Bank  v.  Brodie,  17.) 
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WATERS. 

1.  Waters — ^Municipal  Ck)BPOBATioNS — Grant  of  Franchise — Implied 

Contracts. — There  cannot  be  an  implied  contract  in  a  grant  of 
franchise  by  a  municipalitj  that  it  will  do  nothing  to  impair  or 
destroj  the  value  thereof,  or  that  it  will  not  enter  into  competi- 
tion with  the  grantee.  Such  a  restraint  can  be  imposed  only  by 
express  provision.     (Phosniz  Water  Co.  y.  Common  Council,  430.) 

2.  Samb — Operation  of  Waterworks — ^Judicial  Review. — The  question 

whether  the  construction  and  operation  by  a  city  of  a  system  of 
waterworks,  determined  upon  in  a  lawful  manner,  would  be  an 
economical  and  wise  enterprise  is  not  a  matter  for  judicial  inquiry. 
(Phcenix  Water  Co.  v.  Common  Council,  430.) 

WATEB  AND  WATERRIOHTS. 

1.  Water  ano  Water-Rights — ^Limitation  of  Actions — Pleading — In- 

junction.— A  complaint  alleging  that  plaintiffs  are  appropriators 
of  water,  that  certain  defendant  canal  companies  are  distributing  it 
to  subsequent  appropriators,  and  that  all  of  the  defendants  many 
years  ago  entered  into  a  wrongful  agreement  under  which  they  are 
now  dividing  the  waters  of  the  river  in  stipulated  proportions  among 
themselves,  to  the  entire  disregard  of  the  rights  of  plaintiffs, 
although  showing  on  its  face  that  the  agreement  was  made  at  a  time 
since  which  the  various  periods  of  the  statutes  of  limitations  have 
elapsed,  is  not  barred  by  the  statutes  of  limitations,  the  gist  of  the 
action  being  to  enjoin  wrongs  now  being  perpetrated  and  threatened 
to  be  continued.  (Henshaw  v.  Salt  River  Valley  Canal  Company, 
418.) 

2.  Same — Injunction — Parties. — Parties   to   a   contract    under   which 

water  is  alleged  to  be  distributed  to  the  injury  of  plaintiffs  are 
proper  parties  defendant  in  an  action  to  enjoin  a  continuance  of 
the  wrongful  distribution.  (Henshaw  v.  Salt  River  Valley  Canal 
Company,  418.) 

WRITTEN  INSTRUMENT. 

Explanation  by  parol.    See  Evidence,  8. 


